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ABSTRACT

This paper presents a framework for devising and implementing
development controls for manufactured housing, and then assesses cur-
rent legislative, administrative and judicial treatment of this type
of housing. The paper has five sections.

The first section presents the theoretical underpinning for local
development regulation. Development controls are exercised in three
broad areas: type of land use; nature of improvements to land consis-
tent with permitted uses; and the appearance of those improvements.
There is a need for distinction among the three areas, and clarity of
definition within each. Definitions of manufactured housing, both
general and specific, are provided.

The second section addresses use definitiom. The intent 1is to
provide compatibility of adjoining uses, clustering those with similar
purposes. Where uses are clear, regulatory processes are routine.
Where uses have special attributes, there are special regulatory pro-
cedures. A common failing in local regulatory control of manufactured
housing is a confusion in use definition. Definition and procedural
mechanisms to overcome these failings are suggested.

The third section deals with improvements consistent with approved
uses. Where zoning serves the public welfare in use definition, con-
struction codes serve it in the area of improvements. Improvements
constructed to publicly determined codes would seem to have a presump-—
tive acceptability, though this has not been the case for manufactured
housing. A reason is the personal property classification of manufac-
tured housing from the mobile home tradition. Mechanisms to address
these issues are suggested, including means of handling siting to meet
both legal and engineering objectives.

The fourth section considers appearance concerns. Many jurisdic-
tions confuse aesthetic and use compatibility, 1imiting housing choice
needlessly. Underlying anxiety about property values and tax base
fuels this confusion. Ways of achieving aesthetic objectives are set
forth.

The concluding section reviews current legislative, adminigtrative
and judicial approaches to manufactured housing, in 1light of the
framework for development regulation presented in the preceding sec—
tions. Though performance in all three areas is spotty and reflects
the more general uncertainties regarding regulation of these housing
types, several examples of sound policy and practice exist as indica-
tions of appropriate future directions.
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INTRODUCTION

Among proposals almost guaranteed to spark:controversy are those
for use of "mobile homes.” Mention of this form of housing connotes a
wide variety of images regarding use and users, the residential struc-
tures and related improvements, and the appearance of the structures
and improvements. In common with other types of development proposals
which often evoke considerable emotion (public housing, for example),
"mobile home” proposals are rarely well understood by proposers,
regulators, or interested parties. The constituent elements are not
readily identified, and thus not easily categorized. The result is an
absence of routine, a presence of confusion, and an unhappy outcome.

This paper is an attempt to ijdentify clearly and simply the issues
pertinent to regulation of development proposals involving "mobile
homes.” The intent is to clarify, then simplify regulatory approaches
to this form of housing in local jurisdictionms. Good definitions and
distinct categories will enable the creation of routine and allow
individual jurisdictions a range of options when they need to judge

development proposals using this form of housing.

The Theory of Development Regulation

The imposition of controls om local development is based on the
premise that'government must act affirmatively to protect the health,
safety, and welfare of the public. The assumption is that unchecked
private market forces will yield outcomes unacceptable by public
interest standatds.. The balance of private market freedom and public

gsector controls is delicate because there are mno facts on which to



base decisions regarding proposed developments. Every dev?lopment
proposal deals with something which (if approved) will exist in the
future. Thus, in a jiteral sense, the ilmpacts, be they posﬁtive or
negative, are only conjecture. Consequently, decisions regaﬁding the
proper control of those impacts are exercises in careful judg@ent.

The development control process is made even more diff@cult be~
cause it occurs in a relatively highly articulated legal en%ironment
and applies to developments which involve for the proposers @nd other
interested parties considerable investment-—both economi# and/or
emotional. Indeed, given the potential for intensity which burrounds
development proposals, it is a wonder that so much regulatori activity
occurs with a high measure of placidity. This calmnessi in many
respects 1is a testimony to the gsensible regulatory systéms which
planners, code administrators, attormneys, and others have créated over
the course of many decades. ‘

Proposals for development necessitate actions in the thrée primary
areas of development regulation: land uses, the specific land im—
provements that provide for those uses, and the appearance of those
improvements. Because the three are intertwined in specific develop—-
ment proposals, their independent aspects are often lost in the review
of the overall proposal. But 1f there is anything to be learned by
reviewing regulatory actions of the past several decades, it is that
separating a proposal into 1its constituent elements, and analyzing

these elements in relation to existing clear categories of definition

and precedent, significantly enhances prospects for a noré generally
supportable outcome. Such simplification and categorization has the

effect of distinguishing those elements adequately served by existing




definitions and standards from those elements which require interpre-
tation; in other words, simplification and categorization establish
what is routine and what requires judgment. For the public sector,
such a process provides ease of administration, and, for private sec—

tor proposers, efficiency of review.

Background on Manufactured Homes

Up to this point, the term “mobile homes”™ has appeared in quota-
tions. The term has been used because it evokes definite, though
typically inaccurate, images of one type of manufactured housing.
Given the inaccuracy of images typically held, it is important to
establish a common understanding of this form of manufactured housing
in terms of its contemporary reality.

Manufactured housing is a generic term covering a wide variety ofr
housing built other than at the site. There are two broad types. The
first type of manufactured.housing is built to state- or locally-
adopted building codes which are generally based on models developed
by code organizations such as the Building Officials Conference of
America (BOCA). This type of manufactured housing can be single-
family (detached or attached) or multi-family; it is commonly referred
to as "modular,” "panelized,” “pre-cut,” and so on. The second type
of manufactured housing is built to a single preemptive national code
embodied in the Federal Manufactured Home Construction and Safety
Standards administered by the U.S. Department of Housing and Urban
Development (HUD). fhis preemétive standard is known as the HUD Code,
and units built to this code are referred to by Congressional act as

"manufactured homes.”™ These homes are typically single-family



detached dwellings. The HUD Code, authorized in 1974, becaﬁe effec—-
tive June 15, 1976.

A significant distinction between the two major types of manufac-
tured housing is that a manufactured home is built on a speel frame
which provides an initial capability for transportation. Each of the
types of manufactured housing built to BOCA or similar codes are
usually transported to the home site by independent means.1 This
transportation distinction also occasions a legal distinctiop Though

each type of manufactured housing leaves the factory ae personal
property (im the legal sense), a HUD Code home has formal public
registration of that status in that the entire structure hagitemporary
vehicular classification in order to obtain road permits fr&m plant to
home site. By comparison, only the mode of transportatiog (such as
the trailer or transporter bed) of a BOCA or similar code bome is so
registered. Each BOCA-type manufactured house is designed| for loca-
tion on a permanent foundatiom. Therefore, such houses rjpecessarily
become improvements to real property. Though HUD Code ho@ses can be
placed on a permanent foundation, such placement is mnot neéessary for
safe occupancy. Indeed, placement on a permanent foundation has been
the exception rather than the rule, though this gituation is changing.
Most HUD Code houses have remained in a personal propertf category.
Consequently, various legal structures (notably tax treaﬁment) have
reinforced the distinction between the major types of manufactured
housing.

Construction of the HUD dee house on an integral steel frame has
also resulted in certain engineering and design attributes. The steel

frame provides for considerable structural durability in iransit, as




well as at site, because of the box—beam engineering design. (For a
more detailed discussion of the architectural and engineering aspects,
see Bernhardt et al., 1980, pp. 95-134. For a discussiom of house
quality issues, see Nutt-Powell, 1982, pp. 9-39.)

Having a completed home on departure from the plant also limits
site costs, allowing manufactured homes to be lower in cost in terms
of structure completion. The steel frame also serves a foundation
function, l1imiting site costs for this purpose. Most HUD Code homes
(roughly 70-75 percent of those constructed annually for the past
gseveral years) are "gingle-section” homes, with all four walls, floor,
and roof systems completed at the factory and with dimensions reflect-
ing a high length to width ratio. (A typical house dimension for a
980 square foot house is 70' x 14', a 5:1 length/width ratio.) Manu-
factured homes with two or more sections are referred to as "multi-
section” homes. A frequent dimension for an 1,152 square foot house
is 24' x 48'. TPigure 1 presents typical house designs for manufac-
tured homes of one or more sections.

As used here, a manufactured home is a house built to the HUD
Code; it will be abbreviated as MH. Its initial intrinsic transporta-
bility has resulted in unique use and treatment in a variety of
areags—legal, tax, site, design, and so on. By comparison, manufac-
tured housing builty to BOCA or similar codes 1is typically real
property, and therefore not treated as uniquely as HUD Code housing.
The remainder of this paper will focus exclusively on manufactured
housing built to the HUD Code. The discussion will cover the three
main topics of development regulation: use, improvements, and appear-
ance; A concluding section covers current judicial, legislative and

administrative approaches to MH development regulation.



FIGURE 1

Typical MH Floor Plans
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USE

Basic to zoning is the distinction among uses--residential,
commercial, industrial and so on. Though there are differences in
establishing standards, the essence of zoning is providing clear
guidance on the compatibility deemed appropriate by the jurisdiction.

Ideally, use categories are mutually exclusive and collectively
exhaustive. A residential use is not a commercial use is not an
i{ndustrial use, at least not definitionally.2 Thus the first task in
use regulation is setting forth clear definitions of use. One would
assume that MHs obviously fall into a residential category. In many
zoning ordinances this 1s not clearly the case, 2 consequence of
flawed definitions.

Within the broad éategory "residential,” a typical first distinc-
tion is between attached and detached dwellings. Further distinctioné
may be made among types of attached dwellings, €.8., garden vs. eleva-
tor apartment buildings. Additionally, there are unique residential
use types such as planned unit developments, cluster zones, historic
districts and leased l1and developments. Such use types may be re-
stricted to special zomnes established only for that purpose, or over-—
1aid on zoning districts of the first sort.

A jurisdiction could thus have a gsimple three-zone hierarchy of
residential categories (Rl through R3) where R1 is for detached dwell-
ings with one unit per parcel, R2 for attached dwellings of two units
per parcel and R3 for attached dwellings of three or more units per

parcel. The jurisdiction could provide for special uses as follows:



Historic District (HD): a distinct zomne, with an HD approﬁalv
process; |

Planned Unit Development (PUD): in R2 and R3 zonmnes, with
defined PUD approval process;

Cluster Development (CD): 4n Rl and R2 zomne, with defined CD

approval process.
In each case the rationale for a special approval process is that land
development is to proceed in a way that diverges from the routine
established by the basic R1-R3 zones. Because special uses:may blur
the clarity that the definitions and consequent routine establish, a
formal special approval process is provided that allows a@ orderly
means of applying judgment to each unique situation.

How then can manufactured homes be sensibly treated in‘terms of
use categorization? First, it is important to place MHs cle@rly in a
residential use category. Second, special treatment for MHs, if any,

must be set forth.

MHs as Residential Uses

The first step in categorizing an MH as a dwelling is to?provide a
clear and intermally consistent set of definitions. The logic here is
that an MH is a subset of dwelling, and dwelling is a type%of build-
ing. Vehicles are not buildings. Thus, MHs are clearly differen-—

tiated from recreational vehicles, including travel trailers, campers

and motor homes. Figure 2 presents a set of definitions that achieve
this objective. |

It is important to note that the definitions are déveloped to
establish use distinctions in a zoning context. Buildings hre differ-

ent from roads, vehicles, fields or lakes; dwellings are different
|



from factories, stores or offices; and MHs are different from recre-

ational vehicles. The distinction in Figure 2 between a manufactured

' and a mobile home is one based on the applicable construction stan-

dards. All MHs built to the HUD Code (effective June 15, 1976) are

defined as manufactured homes, while those built previously are mobile

homes.3 The “"description” definition of a mobile home offered in
Figure 2 is essentially that used in federal statutes to define a
manufactured home. In states or localities with construction stan-—
dards for MHs that applied prior to the HUD Code, it 1is possible to
categorize mobile homes further into those built or not built to the
code. These definitional distinctions can be useful in predetermining
types of MHs allowed in residential zones. Note again that the dis-
tinctions are based on the applicable construction standards, not the
appearance of the dwelling.

The most common error in defining MHs in local zoning ordinances
is a focus on the initial capability for mobility of the MH rather
than on its intended use as a residence. The result is confusion in
use categorization, as well as in the improvements and appearance
aspects of local development regulations. Consider, for example,
these two definitions of MHs:

A transportable single-family dvelling, which may be towed on

its own running gear....

A trailer or mobile home shall mean any vehicle or object on
wheels....

In each instance, the removal of the "running gear” or “wheels”
renders the definition inapplicable, along with all controls applying
to entities meeting the definition. This is an undesirable regulatory

situation regardless of one's perspective on MHs .
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FIGURE 2

Definitions Establishing MHS as Dwellings

Building: Any three-dimensional enclosure by any building materials
of any space for use Or occupancy, temporary OT permanent. The
words "building” and ~gtructure” are interchangeable except where
the context clearly indicates otherwise.

Dwelling: Any room OT suite of rooms with its own cooking and food
storage equipment, its own bathing and toilet facilities, and its
own living, sleeping and eating areas wholly within such room OT
suite of rooms forming a inhabitable unit for one household
entity.

Attached dwelling: A building designed and/or used for two or more
dwellings. ‘

Detached dwelling: A building designed and/or occupied as a|dwelling,
and separated from any other building.

Manufactured home: A structure defined by and constructed to the code
authorized by the National Manufactured Housing Construction and
Safety Standards Act of 1974 (as amended).

Mobile home: A structure built prior to June 15, 1976, transportable
in one or more sectionms, which, in the traveling mode, is 8 body
feet or more in width or 40 body feet or more in length, or, when
erected on site, is 320 or more square feet, and which is built
on a steel frame and designed to be used as a dwelling with or
without a permanent foundation when connected to the required
utilities, and includes the plumbing, heating, air-conditioning,
and electrical systems contained therein. (NOTE: An option or
addition is to specify a state or local code definition for MHs
built prior to the HUD Code.)

Recreational vehicle: A vehicle which is: (1) built on a single
chassis; (2) 400 square feet or less when measured at the largest
horizontal projection; (3) gself-propelled or permanently towable
by a light—duty truck; and (4) designed primarily not for use as
a permanent dwvelling but as temporary 14iving quarters for
recreational, camping, travel, or seasonal use.
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Special Use Categories for MHs

Considering use only, the definition of MHs as dwellings elimi-
nates the need to devise special use categories. The initial presump-
tion is that an MH can be used in each zone permitting dwellings of
its structural type.4 Particular regulations resulting from the
specific structural characteristics of an MH come under improvements
or appearance criteria, and are discussed in the third and fourth
sections of this paper.

There are two residential uses for which MHs have been the over-—
whelming structural choice: leased-land residential communities and
temporary residences. Strictly speaking néither use necessitates this
form of housing construction. However, the historic predominance of
MHs for each means that the use and the housing type are viewed
together, and thus require analysis at this point.

In its most basic form, a leased-land residential community is one
in which the dwellings are located on leased land. MHs have been used
frequently in leased-land communities because they need not be located
on a permanent foundation. This provides an ease of siting and set-—
up at a cost typically lower than that for a site-built dwelling of
comparable size.5 In such situations the leasing of the land is often
an active business and may also involve providing other services and
facilities at the site. Leased-land communities using MHS are conven-~
tionally known as MH parks. The land is usually under single owner-
ship, with the homes owned by someone other than the landowner. (This
is not a logicAl nécessity:- Indeed, an increasing anumber of such
communities are cooperatives or condominiums, either at inception or

by conversion.)
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The MH park tradition is one that frustrates the cataléguer of
residential land uses who wishes to remain faithful to the @utually
exclusive/collectively exhaustive standard. The separate ownership of
land and dwellings does not seem necessary; it is possible foﬁ the MHs
to be owned by the landowner, who rents them to the residenté. Simi-
larly, individual homeowners can own the land in common (and the units
separately) under cooperative or condominium arrangements. j It also
does not seem necessary for the houses to be in a personal property
status. A cooperative or condominium arrangement with the uhits in a
real property classification is obviously possible. In fact, an MH
park is nothing other than a Planned Unit Development (PUD). In the
absence of any argument that claims a superiority for MHs over other
forms of comnstruction, there is no public sector justification for
restricting development of leased land communities exhibitiég charac-
teristics traditionally attributed to MH parks to the use of%dwellings
built to the HUD Code.6

Use of MHs as temporary residences is the second areajof tradi-
tional special use requiring attention. The most frequent Lse of MHs
as temporary residences occurs following natural disasters. Other
temporary uses occur during construction of a site-built bouse, for
temporary farm labor and for family members requiring spec%al living
arrangements. Again, a residence built to any code could éerve these
temporary residence purposes gsince time is the essence of this use
category. The initial i{ntrinsic mobility and ease of siting of the
MH, however, serves to attract attention to this housing type for this

7

use.
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IMPROVEMENTS

The logical result of defining an MH as a dwelling is that MHs are
permitted by right in any residential zone. The only limitation as a
result of the use classification will result from the structural
characteristics of particular units. For example, attached MHs would
not be permitted in single-family detached dwelling unit zones. This
definitional approach puts MHs on an equal footing with all other
forms of residences and subject to the same kinds of improvement re-
strictions applied either in general or in particular zomes. Further,
there may be certain structure-gpecific types of improvement restric-
tions that a jurisdiction may wish to impose on MHs, similar, for

example, to requiring that structures of four or more stories have

elevators.
Distinguishing Among MHs

The ability to zone and to control the nature of improvements to
land derives from the police power of jurisdictions, under the general
rubric of protecting the public health, welfare and safety. The use
definition of MHs as residences makes them presumptively allowable in
residential zones. However, in addition to zoning, jurisdictions also
exercise their police powers to ensure that the structures built to
achieve the intended uses are also acceptable from a public health,
welfare and safety perspective. These police powers are embodied in
construction codes.' V

The imposition in June 1976 of a single, preemptive federal con-

struction code for MHs greatly simplifies the code issue for locali-
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ties. Not only do they not need to make a determination of vﬁich code
to adopt for their purposes regarding MHs, but they also do Pot need
to allocate resources to ensure compliance. The HUD Code eséablishes
the standards to which an MH must be built, as well as provides en-
forcement mechanisms. A municipality can thus be assured that an MH
built even hundreds of miles from its eventual site of occuoancy, if
constructed to the HUD Code, will meet publicly adopted standards that
protect the public health, welfare and safety. Because of consid-
eraole concern over MH construction quality, HUD has conducted exten-
sive research on the performance of houses built to its coae. That
research shows that Mis pbuilt to the HUD Code are at least of equal
gafety and durability as homes built to other codes, whether manufac-
tured or site built.8

Thus, a first-level distinction is between MHs built to the HUD
Code (i.e., all MHs built since June 15, 1976) and those not built to
the HUD Code. Local officials meet their public health, welfare and
safety obligations in the comstruction code dimensions byjaccepting
the HUD Code. Indeed, as will be discussed in the last section of
this paper, it would seem that it 1is mnot a valid exercise of the
police power to exclude homes built to the HUD Code simély because
they are built to that code.

A second level of distinction occurs among those MHs not built to
the HUD Code. Many states had adopted construction codes for MHs
prior to the HUD Code, and had companion enforcement systems. Juris-
dictions in states that had such codes may usefully disthnguish be-
tween MHs built to applicable publicly adopted construction codes, and

all others. What is important in this distinction 1s the public
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adoption of a code with universal application. This ensures that the
homes are built to a set of standards which, in the manner of adoption
and the form of application, had as a primary objective the protection

of the public health, welfare and safety.9

Codes for Siting MHs

while the HUD Code covers the building of the MH structure, it
does not provide standards for the siting of MHs. Manufacturers do
provide siting recommendations that accommodate an MH's unique en-
gineering and design attributes on either a personal or real property
basis. However, these are only recommendations and not requirements,
and in any event, are mnot publicly determined. For this reason, as
well as because conditions vary within and across jurisdictioms, it is
appropriate to impose local siting regulatioms. Indeed, many juris-—
dictions and/or states have such regulations.

Again, it is important to understand the differences among types
of siting for MHs. The nature of construction of MHs, with the
steel frame an integral part of the structure, allows a variety of
siting options, all of which can be functionally-—-though not neces=
garily legally--permanent.

Since MHs are basically a form of single-family detached dwelling,
the jursidiction's requirements for permanent foundations on other
gingle—family detached dwellings could apply. Insofar as that code
entails a perimeter load-bearing foundation, however, there is reason
to attend to structﬁral diffefences, notably the steel frame. 1f the
steel frame is to be removed, the floor system will require additional

strengthening, for example, from a 2x6 to a 2x8 or 2x10 system.
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A solution that uses an existing code for foundation requirements,

however, involves making the home fit the foundation system. A more

appropriate gsolution 1s to establish performance standards that allow

builders a range of foundation options growing out the structute type.
Indiana's standard for permanent installation of MHs, adopted in late
1982, follows this approach. The code provides that permanent founda-
tions be required to transfer loads from the MH to undisturbed ground
below the established frost l1ine without failure and without exceeding
the eafe bearing capacity of the supporting soil. The code also

provides that the system may be designed by a professional engineer or

architect (either for or independent of the home manufacturer), OT
that the foundation meet the requirements of the state's One and Two
Family Dwelling Code. Interestingly, the code allows use of more
traditional MH siting solutions, including stabilizing systems and
perimeter enclosures. In doing so, it provides guidance as to appro-

priate use of this method, recognizing its ability to meet engineering

performance standards.

Jurisdictions also need to be concerned with siting wﬁen the MH
remains in the personal property category. Here it will not be pos-
sible to rely on the traditional codes for permanent foundetions. A

solution along the 1lines of the performance standard thﬁt Indiana

adopted 1is appropriate. The three basic items for concern are the

ground preparation, anchoring method and leveling method. Many of the

same performance considerations as jdentified in the Indiaﬁa code for

permanent installation also apply, j.e., load transfer, frost line,

and soil capacity. Both the Council of American Building Officials
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(CABO) and the American National Standards Institute (ANSI) currently

are involved in devising model standards.

Tax Status

Among the factors influencing a jurisdiction's attitude toward a
preferred foundation system is the tax liability for of a real or
personal property installation. A real property installation will
render the home subject to real estate taxation. Since this is the
situation of real property in general, MHs with this legal status
present few complications, unless the land is owned by someone other
than the homeowner. A personal property installation puts the home in
a different tax category. Depending on the criteria for establishing
personal property value and the nature of the taxes assessed, this may
result in MHs yielding different, typically lower, revenues. Juris-
dictions have traditionally operated on an assumption that personal
property (including MHs) depreciates in value. Following this assump-~
tion, MHs would yield revenues on an annually decreasing tax assess~
ment. Although evidence exists that MHs appreciate, rather than
depreciate, in value, few assessing systems have caught up with this
circumstance. Thus MHs in the personal property category may be
viewed as not bearing their fair share of the tax burden, especially
if the rate on personal property is lower than that on real property.
An emerging practice is to categorize MHs as real property for tax-
ation purposes, regardless of their legal status. California was
among the first to do so, with jts statute effective in July 1981.
This not only removes the differences in tax liability, but also

simplifies the valuation procedure.
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APPEARANCE

The section on use argued that MHs are properly clasgified as
dwellings and therefore should be permitted uses in residenﬁial dis-
tricts. The section covering improvements contended that thg code to
which an MH is built is a reasonable basis for determining that a
particular unit meets public health, welfare and safety ébjectives
from a structural perspective. It also provided guidance on safely
siting MHs. This section discusses the most difficult and persistent
of problems regarding MHis, namely their compatibility on grounds of

appearance.

The Evolution of Style

From the early stages of manufactured housing through the mid-
1970s, the term "mobile home” was used (and accurately so) ﬁo describe
a dwelling unit built in a plant, having its own capahility for
"towed” mobility, and, in appearance, having a flat toof, vertical
metal siding, and a high length-to-width ratio. Althougﬁ this term
still accurately describes some MHs, it is no longer possible to use
it as a generalization.

1t is most accurate to refer to MHs as a type of sectional manu-
factured housing. Most MHs built to the HUD Code are siﬁgle-section
homes. They leave the plant egsentially complete, wiﬁh all four
walls, floor and roof in place. Multi-section homes, dsually com-—
prising two or three sectioné, leave the plant with three walls, floor
and roof in place for each section. Between 1970 and 1980; nearly 3.9

million MHs were built. During this same period, the proportion of
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multi-section MHs built in a given year increased from 10 percent in
the early 1970s to nearly 30 percent late in the decade. The propor-
tion of multi-section MHs varies state to state, with many states
having more multi- than single-section MHs sited annually (see Nutt-
Powell, 1982).

Sectional manufactured housing 1is built to satisfy consumer pref-
erences for particular house styles. The three most common types of
gsectional manufactured housing are all single-family detached dwell-
ings, and are:

e Ranch, a single-story house with horizontal lap siding and

pitched roof meeting in the middle. :

e Contemporary, a single-story house with vertical wood
siding and pitched roof with broken profile.

e Mobile home, a single-story house with vertical metal
siding and flat (or slightly rounded) metal roof.

All of these common types can be, and are, built to the HUD Code as
well as other manufactured housing codes. Each can also be site-
built. Having a house built to the HUD Code is therefore not neces—
sarily a guide to its appearance. This of course makes the process of

appearance control much more difficult.

Controlling MHs for Appearance Objectives

There are a variety of zoning and development regulationms aimed at
"neighborhood fit" that apply as easily to MHs as to dwellings built
to other codes. Among these are setbacks, density, lot coverage and

size, building height and so on. But the most central objective is
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the appearance of the dwelling itself, its aesthetic compaiibility

with other residences in an area.

The concern with MH “aesthetic fit" derives from the un#que ap-
pearance of "mobile homes,” here using the term in its consumer con-
text. These MHs, especially if they are single-section, h;ve very
pronounced visual and aesthetic characteristics. Many feel, though

without solid evidence to confirm or deny, that Mis of this type have

a negative effect on neighborhood quality and, consequently,}property
values. The various appearance controls that have been placed on MHs
(including total exclusion from use in a jurisdiction) are grounded in
this "negative effects” assumption, an agsumption that is somewhat
difficult to defend in the context of the police power requirements of
controls to serve the public health, welfare and safety. (Recent
judicial decisions in this regard are discussed 1in the concluding

section of this paper.)

Based on the preceding section, it would seem clear that a consti-
tutionally supportable argument is possible for unique development
controls (including exclusion) on MHs not built to a publicly deter-
mined comstruction code. 1f an MH is indeed a residence and if that
MH is built to the HUD Code and is therefore clearly meeting publicly
determined health, welfare and safety objectives, however, it would
geem a difficult task to argue for unique development controls on MHs,

especially if those controls entail total exclusion. Indeed, as will

be discussed in the last section of this paper, we seem to be in a
period of both legislative and judicial transition, with statutes and
court decisions prohibiting arbitrary controls but allowingithose that

have some grounding in observable market and residential coﬂditions.
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General Use Appearance Controls

An MH built to the HUD Code could be a use permitted by right and
still be the pink-and-white “mobile home” that prompts such visceral
reactions. What appearance controls are possible, especially in
situations involving single-lot siting?

Probably the most effective will be economic zoning, a form of

control exercised by the market, not the jurisdiction. Here the
assuﬁption i{s that the home purchaser is unlikely to mismatch home and
location, i.e., he or she will not place a $15,000 “mobile home” on a
$40,000 lot in an area where home sales prices are in the $125,000
range. Further, if the home purchaser 1is jnclined in this direction,
the formal or informal powers of other market actors, notably realtors
and lenders, will work to exclude that possibility.

A second approach to appearance control is the use of broad unit

attribute standards. Several jurisdictions, both local and state,

require that MHs located in general use residential zones have "house-
type” siding and/or pitched roofs. Others specify minimum widths or
minimum square footage. This approach will tend to ensure that new
dwelling units look like existing units, but constrain the ability of
new homebuyers to make use of the best, most current MH building
approaches and materials. Changes in home desién and manufacture may
also mean that units that jurisdictions might find acceptable might be
excluded, while those they are aiming to eliminate are able to be
located. For example, a minimum width requirement could serve to
exclude attractive ;nd acceptable "L” or "T" home layouts, while a
minimum square footage requirement of 1,000 would not necessarily

exclude the "offensive” metal sided and roofed mobile home, if it were
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a very long single-section home (say 14' x 76'), or a multi%section
home 24' x 42' in dimension. Also, it is not clear whether the courts
will sustain, in the future, unit attribute standards aimed only at

MHs .

A third approach to general use appearance controls is to devise a

design review process for all new residences. The universality of the

process would eliminate constitutional challenge, and woﬁld also
provide that any new structure be deemed acceptable by the jurisdic-
tion's appearance objectives. This option does have the drawback of

being time and resource consuming.

Special Use Appearance Controls

Whether through formal or informal procedures, appearancé controls
are more typically applied to special uses (cluster zones, PUDs, sub-
divisions and so on), whatever the form of housing used. hiven the
gcale of most special use permit applications, it is possible to
control not only individual unit appearance but also the ovérall site
design and the mix of units and uses. The appearance reviéw aspects
may involve an advisory committee that performs this function for all
such projects. This and other more formal approaches will héve estab-
l1ished requirements in terms of information, materials to beﬁreviewed,
public hearings and go on. It is also possible to obtainéequivalent
levels of review and control through the informal project review
process, with agreements entered into planning board pinutes or
through an exchange of letters as conditions of approvalg Judicial

support for these practices will vary from state to state, however.
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One particular type of special use involving MHs is the leased-
land community, popularly known as an MH park. Historically, an MH
park is characterized by a higher density than that typically provided
for other forms of single-family dwelling development. It also often
has very specialized target occupants such as the elderly, young fami-
lies or lower income individuals. The provision of various services
by the landowﬁer (whether it be a separate corporation, or a homeowner
corporation--condo, coop or resident association) makes this form of
development potentially attractive to Jjurisdictions whose own re-
sources for infrastructure or recreation service expansion are
gtrained. An MH park may be a special type of PUD, if the jurisdic-
tion has that type of zone. It can also be targeted for certain areas
of the jurisdiction, either as a PUD or as a separate Leased Land
Development (LLD) zone. Designating special areas may also open the
possibility of using the more traditional "mobile home”™ type of MH
without fear of disrupting the aesthetic attributes of existing neigh-
borhoods. One benefit of doing this is a substantial lowering of home
price. The "mobile home” form of MH is the least expensive available.
Those with more traditional “"house™ attributes (pitched roof, lap
siding, wooden windows, and so on) also carry higher price tags. The
leased~-land community also eliminates the need for land purchase by
the homeowner, further lowering the initial capital requirements of

homeownership, thus expanding the range of persons able to purchase.
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JUDICIAL, LEGISLATIVE AND ADMINISTRATIVE APPROACHES

Across the country all three branches of government héve been
grappling with the problem of zoning for MHs. A 1980 Joini Center
paper reviewing judicial decisions and legislative actionms rﬁgarding
MHs noted the relative paucity of both cases and laws (Furlong and
Nutt-Powell, 1980). Activity since that time has increased 'substan~
tially. As was the gituation in 1980, however, no trends can be said
to be dominant, though a number of themes appear and reappeér. This
section identifies and briefly reviews those themes, using charac-

teristic cases, laws and programs from around the country.

Judicial Approaches

Three cases—-Brookside, Knoll and Martz--reflect the range of
approaches to and decisions regarding MHs being made by couﬁts around

the country. A fourth, Mt. Laurel 1I, is important primarily as a

case focusing on affordable housing.

In Brookside (May 1982), the Texas Supreme Court reachéd a deci-
sion that reflects generally prevailing views of MHs as iacking in
durability, being inhereatly unsafe and possessing qualities detri-
mental to neighborhood stability and property values. In Brookside,
the owners of an MH sought to place it on a lot they owned. The City
of Brookside Village refused peraission, contending that its zoning

ordinance permitted such homes only in areas zoned for MH parks. The

MH owners challenged on the basis that the zoning ordinancejimposed an
arbitrary restriction on property use not related to the preservation

of the general health, safety, morals, or welfare of the community and
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hence represented an unconstitutional exercise of police power. The
Texas court found this not to be the case. It found that the party
attacking the ordinance bears "an extraordinary burden” in proving the
abuse of municipal authority, and that a finding of differences among
“reasonable minds" is not sufficient. The court found that regulation
of MHs, as represented in the Brookside ordinance, represents a valid
exercise of a municipality's police power. Language in the opinion in

support of this finding aptly illustrates onme tradition of legal

thought regarding MHs.

The courts of other jurisdictions have recognized that mobile
home parks pose special health problems and are amenable to
regulations designed to eliminate such hazards. Regulation
of mobile home parks finds additional support in the business
nature of the use. The Supreme Court of Georgia, upholding
an ordinance which regulated trailer camps and trailer sites
in a township, summarized its rationale as follows: The
congestion of living conditionms inherent in a trailer park,
together with the uncertainty as to sanitary conditions,
including water, sewage, cooking, bathing and washing facili-
ties, and the fact that the occupants of a trailer park may
be to a large extent transitory, are all very patent reasons
why such a business is so affected with a public interest as
to make it a proper subject for legislative regulation under
the broad police powers of the State. (Nichols v. Pirkle,
202 Ga. 271, 43 S.E. 2d 305, 309 (1947).)

The Court reached certain rather traditional conclusions about the

nature and quality of Mis.

While we recognize the substantial improvements made in
modern mobile homes, we do not perceive the similarities
betveen mobile homes and conventional housing as sufficient
to overcome the presumption of the ordinance's constitution-
ality. We find that adequate governmental interests are
served by regulation of the location of mobile homes. Mobile
homes, by definition, are manufactured to permit movement;
the inherent structural differences in such manufactured
housing can make them vulnerable to windstorm and f£fire
damage; and their mobile nature may lead to transience and
detrimentally impact property values if scattered throughout
a municipality.
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The Court also made a rather strict interpretation of 1its role im
changing the status of MHs in municipal regulation.

It is possible that the general improvements in appearance

and quality of manufactured or mobile homes will persuade

municipalities to alter ordinances similar to the one before

us. Such changes, however, should be made through the

legislative, not the judicial, process. This principal has

its inception in judicial acknowledgment of zoning power.

In Knoll (February 1981), the Michigan Supreme Court reached a
decision that balances old and new notions about MHs, acknowledging
improvements but allowing selective differences in treatment%. As in
Brookside, the Knoll case was prompted by the owners of an MH who
wished to place it om a parcel that they owned. Their jurisdiction,
Robinson Township, found this inconsistent with their ordinances, and
sought removal of the unit.

The court held that "the per se exclusion of mobile homes from all
areas not designated as mobile home parks has no reasonable basis
under the police power, and is therefore unconstitutional.” One basis
for this conclusion was the improvement in size, quality and appear-
ance of mobile homes. The court went on to say, however, that

...a municipality need not permit all mobile homes, repard-

less of size, appearance, quality of manufacture or manner of

on-site installation, to be placed in all residential neigh-
borhoods. A mobile home may be excluded if it faij.s to
satisfy reasonable standards designed to assure favorable
comparison of mobile homes with site-built housing which
would be permitted on the site, and not merely because it is

a mobile home. 3
The court did note a number of areas in which a munici,%pality had
legitimate concern, and therefore could impose certain régulations.

Among these areas are adequacy of plumbing, size of lhing space,

protection from windstorm damage and nature of foundation.
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In Martz (January 1983), the Montana Second District Court, on
remand from the Montana Supreme Court, found no valid public health,
welfare and safety distinction between houses built to the HUD and UBC
codes. The Butte-Silver Bow government was therefore required to
permit HUD Code homes in all its residential zones. This decision
reflects the most aggressively positive of judicial determinations
about MHs.

As with the two preceding cases, Martz involves an MH owner wish-

—————

ing to place a unit on a parcel of land from which he is excluded
under the zoning ordinance. In Martz, the court reached a number of

conclusions of law:

The evidence shows that mobile homes are not a substantial
threat to the public health, welfare, and safety. As a
matter of law, the HUD standard is designed to meet the needs
of the public including the need for quality, durability and
safety. There is no evidence to show that conventional homes
built to UBC standards are better than mobile homes built to
BUD standards in terms of public health, welfare and
safety.e..

[The =zoning ordinance] is unconstitutional as an invalid
exercise of the police power in that it 1s unreasonable,
arbitrary, and capricious as it applies to mobile homes built
to HUD standards with regard to where such mobile homes may
be located in the community of Butte-Silver Bow.

Municipalities have an affirmative obligation to provide
adequate housing for persons of low and moderate incomes. A
municipality may not prescribe requirements or restrictions
which have the effect of precluding or hindering the kinds of
housing available within it. A municipality must insure that
a 'fair share' of housing is within the reach of persons of
low and moderate i{ncomes....Defendents' requirement of re-
striction that mobile homes must be built to UBC standards in
order to be located in all residential zones has the effect
of precluding or hindering the kinds of housing available
within the community.... .

In determining if a municipality has met its 'fair share'
burden, the nature of the land made available must also
receive consideration....The evidence herein...shows that the

land presently made available for mobile home use is such
that the use of mobile homes is hindered thereby.
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1t is interesting that in Martz the court made no reference wh;tsoever
to aesthetic factors or to impacts on neighborhood stability or prop~
erty values. The decision was based solely on the public?health,
welfare and safety 1issues of the structures themselves relhtive to
those presently permitted by the municipality, and on the affirmative
responsibility of jurisdictions to provide adequate housing%for the
full range of residents by income status.

The Martz case fits with the types of decisions being méde about
housing and zoning more generally. As such, it perhaps 1naicates a
disposition on the part of courts to perceive of MHs as housing rather
than some species of "product.” It is in this context that Mt. Laurel
11 (January 1983) is worthy of mention. ‘

While Brookside, Knoll, and Martz are probably unknown to most

planners, zoners and others, Mt. Laurel IT (as well as its;predeces-

sor, Mt. Laurel I) is well known, even notorious! In Mt. Laurel 1I,

the New Jersey Supreme Court returned, some eight years after the
first decision, to reaffirm jts doctrine requiring that municipali-
ties' land use regulations provide realistic opportunities for low and
moderate income housing. The court established the State Qevelopment
Guide Plan as the basis for determining if a community is%subject to
the Mt. Laurel doctrime. It endorsed various affirnativedevices to
meet the fair share requirement, including lower income density
bonuses and mandatory set-asides. The court provided that municipali-
ties may have as development regulations only those essential for
safety and health. _The court declared its intent to take an active

role in achieving the objectives of Mt. Laurel 1I, including manage=

ment of litigation and ordinary use of a builder's remedy.
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In Mt. Laurel II, the court did speak specifically on MHs. In

doing so, it recognized differences among them and allowed differences
in local regulatory treatment based both on the characteristics of the
homes and local market conditions. The court ruled that "municipali-
ties that cannot otherwise meet their fair share obligations must
provide zoning for low-cost mobile homes as an affirmative device in
their zoning ordinances.” In using the term “low-cost mobile homes,”
the court recognized the price differences among MHs and made its
ruling contingent on a cost as well as housing type consideratiom.

Mt. Laurel 11 also served as a vehicle for the court to overturn

the Vickers decision (1962), which had allowed absolute exclusion of
MHs on the basis of structural deficiencies and limitations in attrac-
tiveness. The court was firm, however, in establishing that MHs are

not absolutely required.

Lest we be misunderstood, we do mnot hold that every munici-
pality must allow the use of mobile homes as an affirmative
device to meet its Mount Laurel obligation, or that any
ordinance that totally excludes mobile homes is per se in-
valid. Insofar as the Mount Laurel doctrine is concerned,
whether mobile homes must be permitted as an affirmative
device will depend upon the overall effectiveness of the mu-
nicipality's attempts to comply: 1f the compliance can be
just as effectively assured without allowing mobile houmes,
Mount Laurel does not command them; if not, then assuming a
sultable site is available, they must be allowed....But just
as Vickers is hereby overruled to the extent that it held
that any developing municipality may totally exclude mobile
homes, we hold that such attempts at a total exclusion will
have to be justified by the same doctrines that would justify
a total exclusion of apartment houses, townhouses or even
single family residences.

The court also spoke forcefully on the exclusion of MHs on aethestic

grounds.
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We recognize the propriety of aesthetic consideratiouns in
zoning, but the subjective sensibilities of present residents
are not a sufficient basis for the exclusion. :

Legislative Approaches

The discussion of judicial approaches presented a range of public
gsector responses to MHs. The legislative approaches tend to,tall into

the three broad categories represented by Brookside, Knoll, ahd Martz,

with some of the notions of Mt. Laurel also appearing.

Most states and jurisdictions tend to view MHs in a manner consis-
tent with the expression of the Texas court in Brookside. As reported
elsewhere (Nutt-Powell, 1982), this tends to mean that tﬁey remain
gilent on MHs in formally adopted housing policies andﬁor resist

various legislative initiatives aimed at establishing a% role and

status for MHs more 1ia keeping with Knoll, Martz, or Mt. Laurel. A
pumber of states, however, have adopted or are considering zoning
legislation consistent with the principles of Knoll. C;lifornia's
1980 statute is the most frequently mentionmed. It provided that MHs
on permanent foundations be permitted in residential zones 6n the same
basis as other single-family dwellings. The status does nof limit the

authority of jurisdictioms to do any of the following:

(a) Establish local use zone requirements, local snow load
requirements, local wind pressure requirements, local fire
zones, building setback standards, side and rear yard re-~
quirements, site development and property line requirements,
architectural and aesthetic requirements, landscaping re~
quirements, or standards for walls, enclosures, access, and
vehicle parking with respect to such mobile homes in in-
stances where such requirements or standards do not exceed
those imposed on conventionally constructed single-family
dwelling units. 3
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(b) Establish certain zones for mobile homes installed on a
foundations system pursuant to Section 18551 as long as the
effect of establishing such zones is not to prohibit such
mobile homes within such city or county.

The types of appearance standards typically mentioned include roof
overhangs as well as roofing and siding materials. Indiana's 1981
non-discriminatory statute has similar conditions, with the addition
of a minimum of 950 square feet of occupiable space. A 1980 Tennessee
act prohibited exclusionary provisions on multi-section MHs, though
such provisions are allowed for single-section units. The 1981 legis-

lation adopted in New Hampshire provided that

a municipality shall not exclude manufactured housing com-
pletely from the municipality, by regulatiom, zoning ordi-
nance or by any other police power. A wmunicipality which
adopts land use control measures shall allow in its sole
discretion, manufactured housing to be located on individual
lots in some, but not necessarily all, residential areas
within the municipality, or in mobile home parks and sub-
divisions created for the placement of mobile homes omn
individually owned lots, or in all three types of locatioms.
Manufactured housing located on i{ndividual lots shall comply
with lot size, frontage requirements, space limitation and
other reasonable controls that conventional single family
housing in the same areas must meet.

A statute pending before the Wisconsin legislature has gsimilar design
control provisions, using language drawn from Knoll. Other states
have adopted or are considering legislation more in keeping with
Martz. In 1976, Vermont's legislature passed the following:

Except as provided [elsewhere], no zoning regulation shall

have the effect of excluding mobile homes, modular housing,

or other forms of prefabricated housing from the municipali-

ty, except upon the same terms and conditions as conventional
housing is excluded.
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A similar proposition was considered but rejected by the 1983 Masgsa-

chusetts legislature, with the following language:

No zoning ordinance or by-law shall prescribe any regulations
or restrictions relative to the location and use of a manu-
factured home 1in a residential zone which differs in any
material manner from the regulations or restrictions appli-
cable to other structures used for residential purposes in
that same zone.

A 1982 Minnesota statute provided that “no regulation may prbhibit-..
manufactured homes...that comply with all other zoning ordinances
pursuant to this gsection.” An Attorney General's Opinion, rendered in

November 1982, found that

this provision expressly prohibits the exclusion of...manu-
factured homes from residential districts and makes no men-~
tion of selective placement of those types of housing among
the residential districts of a given community. Without
providing any exceptions, it is only reasonable to assume
that the legislature jntended to prohibit discrimination
against that type of housing solely because of being manu~
factured housing. :

Administrative Approaches

There are a variety of administrative approaches regérding MHs
evidenced across the country. Some have broad policy gttributes,
others provide programmatic guidance and assistance, and lothers are
specific zoning initiatives.

The treatment of MHs within the context of Oregon'g Statewide
Comprehensive Land Use Planning Goals and Guidelines is one example of

a policy-based approach. In Oregon, each jurisdiction is required to

inventory buildable lands. - This inventory is cross-referenced to

ensure that land 1is available for all residential cateéories. An

interpretive memorandum issued by the Department of Land Conservation
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and Development regarding the comprehensive plan for the City of St.
Helens limits the application of discretionary criteria by jurisdic-
tions, especially as applied to MHs. A comparable policy-based ap-
proach, now under consideration 1in Massachusetts, would establish
exclusionary treatment of MHs as “clear and persuasive evidence that
the community has routinely excluded housing growth,” and is therefore
subject to having development assistance funds withheld under provi-
gsions of Executive Order 215.

A second approach is the convening of a special task force to
study issues pertaining to MHs. The Connecticut Mobile Home Task
Force, formed in July 1982 at legislative behest, igsued its report in
January 1983. Among the issues it identified was exclusiomary zoning.
The report provides documentation on the nature of zoning treatment of
MHs throughout the state, recommends various local approaches, and
provides a model ordinance for the guidance of jurisdictions in revis—
ing existing regulatioms. An effort similar to that of Connecticut
occurred in Washington, where the legislature directed the Planning
and Community Affairs Agency to prepare a report on MH siting. That
report, issued in December 1981, provides information on MH use and
zoning treatment in the state, and a model ordinance. The model
provided is interesting in the range of options offered and the manmer
in which they are connected to possible local objectives.

Finally, a number of jurisdictions are adopting modifications of
_existing zoning ordinances to accommodate MHs. Some, such as Mont-
gomery County, Hary_land, are_doing gso in response to housing policy
objectives. Between 1974 and 1980, the County's Planning Board con-

ducted a number of studies on the role of MHs in meeting housing
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needs. In that period, the county adopted amendments to 1its zoning
ordinances to (1) provide an R-MH, Planned quile Home Development
Zone and (2) provide that multi-section MHs on permanent foundations
be permitted by right in all single-family residential zones.

Other jurisdictions are also making similar changes, though more
frequently in response to proposed developments. In Elkharﬁ County,
Indiana, for example, the County Department of Community Dev?lopment,
a local developer, and a group of housing manufactureﬁs worked
together--on a demonstration site as part of HUD's Joint Venture for
Affordable Housing-—to develop a group of MHs on individual sites,
with the county making the necessary regulatory changes to;make the

developments both possible and affordable.
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NOTES

1. Some non-HUD code manufactured housing is built on a steel frame
and transported to the site using its own wheels and axles. These
houses are frequently built by manufacturers who also build HUD code
houses.

2. It is possible, however, for uses to be combined, e.g., home
offices.

3. The term "mobile home” is retained here primarily to recognize its
common use in the 1960s and 1970s. In a generic sense, both are manu-
factured housing, i.e., built off-site. 1t is possible to clarify
further among pre-HUD Code MHs by distinguishing those built to (1)
the accepted voluntary standard (ANSI Standard A 119.1 for Mobile
Homes--Body and Frame Design and Construction: Installation of Plumb-
ing, Heating and Electrical Systems); (2) a state or local code gov-
erning MH coumstruction, or (3) no code at all. Note also that in
incorporating codes by reference in development regulations, it is
important periodically to review that code to ensure its definitional
adequacy.

4. Nearly every MH is a single-family detached dwelling. However, it
is possible for MHs as currently constructed to meet definitions of
attached dwellings while remaining single-story. It 1is also tech-
nically possible for MHs to be stacked, and therefore be multi-story
dwellings.

5. This structural ability to site without need of a permanent foun—
dation causes additional confusions, primarily around the meaning of

* "permanent.” Most people fail to differentiate among legal code and

engineering definitions of permanence. An MH that 1is “permanently
affixed” to the land via a code-defined "permanent” foundation becomes
legally real estate, i.e., an improvement to real property. An MH
that is sited using a typical MH set-up procedure (concrete slab or
footings, anchors, blocking for leveling and a non-load bearing
perimeter foundation enclosure) is equally permanent from an engineer-
ing standpoint (i.e., equally resistant to wind and water forces as a
home on a permanent foundation), but, because that system is not a
code-defined permanent foundation, the home remains legally defined as
personal property.

6. Market forces and tradition will probably combine to maintain use
of MHs in these settings, given cost considerations. There are some
improvement and appearance issues that a jurisdiction may wish to
address in a PUD proposal using MHs.

7. Again, market forces and tradition will combine to maintain the
predominance of MHs in many of these uses. One exception is the
conversion of space in existing houses to temporary accessory apart-
ments, especially for family member use.
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8. Indeed, MHs are probably the most throughly studied housing type
in the U.S. For a summary of HUD's research, see Nutt-Powell (1982).

9. It is important to recognize that the distinction made here is for
public regulatory purposes. When there is a publicly adopted con-
struction code (for Mis or other types of residences), local regula-
tory actions can presume that structures built to the code meet public
health, welfare and safety objectives. The presumption permits the
development of regulatory routine, eliminating the need to scrutinize
the engineering attributes of each structure. This does not mean that
MHs not built to a publicly adopted code are necessarily less accept-
able structurally. Indeed, many equal or even gurpass MHs built to
the HUD or other publicly adopted codes. The presumption of accept-
ability means only that the existence of a publicly adopted code for
MHs allows procedural gimplification in local development regulation.
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