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Abstract

During the second half of the 20th century, national domestic policies focussed on
stimulating and supporting economic development. Urban growth spread outward
from city centers and automobile transportation increased. During the 1960s and
early 1970s, the potential environmental impacts of these settlement patterns stimu-
lated the enactment of many Federal statutes to protect the environment. These
statutes generated detailed rules and regulations that required individual project
permits, resulting in conflict and costly processes to reconcile developmental and
environmental objectives.

A number of mechanisms are available for bridging the development/environmental
gap. Nevertheless, environmental mandates may relate poorly to State and local
planning programs and often do not require sufficient mitigation or ensure that

project plans, once completed, will be implemented. These issues can be overcome by
formulation of a standardized, focussed planning process that can reconcile the aims
of environmental statutes with development concerns.

This article assumes that readers are familiar with the typical problems encountered by
municipalities and builders determined to produce affordable housing, such as inadequate
supplies of zoned land, excessive standards for construction and infrastructure, and appli-
cation processing delays caused by uncoordinated processes and multiple permits. All of
these obstacles can increase the cost of development and thus the price of new housing
and can also (through market forces) raise the level of existing housing prices as well.
Further, it examines the extent to which environmental mandates can exacerbate the prob-
lems or can, in some cases, provide procedures for reconciling environmental and devel-
opment goals. It also suggests that issues related to affordable housing, urban growth, and
environmental protection are part of a larger concern with the development of workable
and sustainable urban environments.
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Overview

From the end of World War Il until the mid-1960s, national domestic policy focussed
primarily on economic development. Highway construction was a major priorityeras
community development and supporting services such as large-scale water supply programs.
The tremendous increase in the U.S. population was accompanied by the movement of
development from central cities to suburban jurisdictions and from Northeastern and
Midwestern States to Southern and Western ones, particularly California, Texas, and
Florida. Urban growth, supported by a dependency on automobile and truck transporta-
tion, spread outward from city centers and fostered broad regional communities. These
trends in urban development have fostered low-density patterns of land use, scattered
urban activity centers, and high rates of automobile usage. They have had a severe impact
on native flora and fauna and have increased the consumption of fresh water, either
directly for municipal uses or indirectly for agriculture to serve urban populations. The
impact on air and water quality within urban regions has been significant.

During the late 1960s and early 1970s, the Nation began to confront the previously unrec-
ognized costs of these settlement patterns to the environment. Congress enacted many
laws to protect the environment, including the National Environmental Policy Act

(NEPA) of 1969, the Clean Air Act (CAA) of 1970, the Clean Water Act (CWA) of 1972
(CWA), and the Endangered Species Act (ESA) of 1973. These laws were conceived as
“command and control” practices that required adherence to detailed rules and regulations
in order to obtain permits for development. They were based on the faulty assumption
that regulatory requirements would somehow be reconciled with development initiatives
on a project-by-project, permit-by-permit basis. Instead, across the Nation, we have wit-
nessed continued conflict between economic and environmental interests and costly,
inefficient processes for reconciling the competing concerns. There has been little sys-
tematic study of the impact of environmental laws, and arguments for and against the
legislation typically are based on assertions and hypotheses rather than documented find-
ings. As enforcement of environmental laws has been stepped up, landowners, builders,
and developers have reacted by condemning the policy basis of environmental law as well
as the resulting regulations.

However, during the 1980s the Nation began to recognize the costly inefficiencies of the
process for achieving both public and private objectives and has now begun to reassess
the framework for reconciling these concerns. The increase in our national debt and the
international balance of payments deficit have provided an impetus for resolving the
issue, as have growing disparities in the quality of life in both central cities and suburbs.
A question arises as to whether our “urban systems” are costing us a competitive advan-
tage internationally;national and State systems of environmental protection are being
revisited as part of this examination.

The Need for a New Model

There is an increasing awareness that the earlier approach of focussing separately on
development and environmental protection must give way to a systemic analysis of our
expanding urban systems and resource protection policies. These systems must be effi-
cient if we are to compete effectively in international markets and provide our growing
population with an adequate standard of living that includes affordable housing. At the
same time, urban growth must be responsive to rising concerns over the sustainability of
local and global environments.

128 Cityscape



The Impact of Environmental Mandates on Urban Growth

The crux of the problem is that both environmental and economic development interests
must be perceived as part of a broader framework. For example, concerns regarding the
impact of the automobile on air quality and efforts to curtail travel (e.g., using concepts
of “jobs/housing balance”) must be weighed against the economic value of increased
mobility to regional and national competitiveness. The conflicting interests of Spotted
Owls and timber producers in the Northwest or between Coastal California Gnatcatchers
and housing in southern California must take into account broader economic consider-
ations, including the cost and availability of housing in the region. A thriving economy
and a seemingly inexhaustible supply of land have allowed the Nation to be relatively
inefficient in reconciling such concerns. But the burgeoning conflict between conserva-
tion and development, as well as the expansion of international competition, will not
permit that inefficiency to continue.

We do not mean to suggest that the Nation must sacrifice environmental quality, for we
believe that there is sufficient opportunity within our system to accommodate urban

growth without such a sacrifice. To do so, however, requires that key issues be addressed,
including the interests of private versus community property, equitable sharing of costs
and benefits, Federal versus State and local interests, and coordination of regulatory
requirements and procedures.

The remainder of this article describes the specific effects of key Federal environmental
laws on urban growth—particularly affordable housing—and articulates a vision for
addressing environmental concerns in a manner that will better facilitate economic
development.

Major Environmental Laws and Their Effects on Urban
Growth and Affordable Housing

NEPA was signed into law on January 1, 1970, ushering in what has often been referred
to as the environmental decade. Following the enactment of NEPA, Congress passed a
succession of laws that sought to regulate everything from the discharge of pollutants into
waterways to development in endangered species habaese laws were adopted in
response to decades of environmental degradation and abuse, including the fire in the
Cuyahoga River in Cleveland, Ohio; dead fish blanketing the Great Lakes beaches; the
foul air in most major cities caused by uncontrolled emissions from factories and automo-
biles; and the alarming rate at which plant and animal species were disappearing.

Many of the environmental laws address problems in a specific area or medium, such as
air and water, but they are also technology forcing—attacking industrial discharges by
mandating adoption of certain technological controls in order to meet Federal standards.
For example, CAA requires certain industries to install “maximally achievable control
technology,” and CWA calls for the “best available technology.” Other laws limit activi-
ties in certain areas, such as coastal zones, wetlands, or endangered species habitats.

Through such laws, the Nation has made tremendous strides in reducing pollution, pro-
tecting sensitive natural resources, and raising the awareness of environmental issues
among corporations, government agencies, and individuals. Twenty years ago, few devel-
opers had even heard of wetlands—they were known as swamps. Now, most developers
shy away from wetlands, as well as from land that harbors endangered species. Moreover,
the threat of multimillion-dollar liability under the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA) of 2983 forced companies

to be far more cautious about waste disposal and the purchase of property that may con-
tain hazardous chemicals.
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However, pollution reduction is not cheap, either for governments, which spend consider-
able resources on permits and enforcement, or for the regulated community. The United
States spends an estimated $140 billion a year on pollution abatement. It seems clear that
elaborate review processes, land-use restrictions, and mitigation requirements of environ-
mental regulations, and the resulting litigation, can increase the cost and decrease the
supply of new housing, although no one has measured the extent of those effects.

The environmental laws with perhaps the greatest impact on development are CWA and
ESA, which can restrict or modify development in wetlands and endangered species habi-
tats. Both laws have generated enormous controversy and have come under increasingly
strident attacks by landowners and developers. The acts pit private property rights against
the public interest in protecting vital natural resources. Property rights activists have tar-
geted both laws for elimination. In March 1995, the U.S. House of Representatives passed
a bill that would require the Federal Government to compensate landowners whose prop-
erty is reduced in value by 10 percent or more due to restrictions on land use under either
law; several State legislatures are considering similar proposals. If enacted, such property
rights laws would force the Federal Government to curtail enforcement of CWA and ESA
severely, because it lacks the financial resources to compensate landowners adequately.

The National Environmental Policy Act of 1969

Passage of NEPA reflected a growing concern throughout the United States that unfet-
tered economic growth was spoiling the water, air, and land on which all life depends.
The act directs all Federal agencies to consider the impacts of major Federal actions on
the environment.

NEPA Requirements

NEPA established a national environmental policy that advocated environmental aware-
ness and espoused such lofty goals as “to create and maintain conditions under which
man and nature can exist in productive harmony,” and to ensure all Americans live in
“safe, healthful, productive and aesthetically and culturally pleasing surroundings.” It
forced Federal agencies to consider environmental impacts when making decisions about
the location of a future dam, highway, airport, or housing project and created a framework
for cooperation among the agencies in addressing environmental concerns.

Yet NEPA is procedural rather than substantive; it neither mandates specific results

nor imposes a legal requirement that adverse environmental effects be mitigated. While
NEPA does not prohibit development in environmentally sensitive areas, it does require
that all Federal agencies, in making decisions about Federal or federally permitted
projects—including private projects requiring Federal permits—consider the environmen-
tal impact of a proposed Federal action. Section 102(2) of NEPA states that “all agencies
of the federal government shall . . . ensure that presently unquantified environmental
amenities and values be given appropriate consideration in decisionmaking along with
economic and technical consideratiofis.”

NEPA established the Council on Environmental Quality (CEQ) as an agency in the
Executive Office of the President. CEQ was originally created to coordinate Federal com-
pliance with NEPA, but since Congress did not grant it authority to adopt regulations,
CEQ exercised only an advisory role. In 1978, however, it was granted authority to issue
regulations that provide an interpretation of NEPA and establish uniform procedures for
preparing environmental impact statements and environmental assessments.
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The detailed environmental impact statement (EIS) is the heart of NEPA. Under Section
102(2)(C) of NEPA, Federal agencies must prepare an EIS for “major federal actions
significantly affecting the quality of the human environment.”

The EIS must include descriptions of the following:

m  Environmental impact of the proposed action.
m  Adverse environmental effects that cannot be avoided grtposal is implemented.
m  Alternatives to the proposed action.

In practice an EIS, which often takes more than a year to complete, involves extensive
environmental analysis, evaluation of all reasonable and practical alternatives to the pro-
posed project, and considerable interagency review. Although an EIS is usually required
only for major projects, it can also be triggered by the value of the resources affected or
the magnitude of the controversy.

An environmental assessment, rather than an EIS, is sufficient for most NEPA projects.
The assessment is usually a short document of 5 to 10 pages that can be completed in a
few days or weeks. Like a mini-EIS, an assessment briefly describes the purpose of the
project and its likely environmental impact, offers an analysis of alternatives, and indi-
cates whether or not the impact will be significant. An assessment generally results in a
finding of no significant impact (FONSI), but in a few cases the impact will be significant
enough to warrant the preparation of a full-blown EIS.

The EIS process can either harm or help affordable housing projects. In some cases, the
process can delay a project long enough to make it uneconomical. Even worse, after the
time and expense of preparing an EIS, a project proposal may be rejected by an agency.
In the case of highly controversial projects, the EIS can become the lightning rod for
opponents. In some cases, NEPA and its State progeny have been used to stop the devel-
opment of housing projects when opposition is actually directed toward socioeconomic
changes the project might bring about, rather than the expected environmental impact.
This tactic is often used to target affordable housing projects. A California guidebook for
affordable housing observes that “CEQA [California Environment Quality Act] require-
ments are used as an effective ‘tool’ by community groups opposed to housing projects,”
often leading to denial of approval or reductions in densities (League of California Cities,
1994). An EIS will be discredited if it fails to anticipate and address controversial impacts
and reasonable alternatives, or if it seems to have been conceived merely to justify a
project.

Conversely, the EIS process can help Federal, State, and local agencies focus on environ-
mental issues and cooperate in the analysis of existing problems. In many cases it has
helped project proponents channel criticism into constructive paths and useful studies. It
has also improved decisionmaking efficiency by establishing firm schedules for organiz-
ing and analyzing data that are required by many different statutes. In particular, the ini-
tial “scoping” process allowed under NEPA can be extremely valuable for identifying
issues and stakeholders early in the process; unfortunately, it is an underused resource.

NEPA remains the cornerstone of Federal environmental policy. It has spawned similar
legislation in the form of State environmental policy acts and local governmental require-
ments for the evaluation and review of the potential environmental impact of public and
private projects. By most accounts, NEPA has been a success. It has forced permit appli-
cants to be more sensitive in designing and siting their projects, required Federal agen-
cies to consider the environmental impact of proposed projects, and prevented many
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environmentally damaging projects from proceeding. It has also, however, forced agen-
cies to prepare extensive environmental impact statements and create encyclopedic
administrative records for use in the event of a lawsuit charging that an agency did not
adequately consider all of the alternatives. In such cases, courts examine the administra-
tive record to determine whether an agency was arbitrary and capricious in permitting a
project or was reasonable in its consideration of a project’s effect on the environment as
shown in the environmental assessment.

NEPA'’s Impact on Urban Growth and Housing

The expansive scope of environmental impact statements and of exhaustive recordkeeping
requirements such as those required by HUD’s Environmental Review Board will add to
the cost of each unit in a housing project. An EIS can cost from about $30,000 to more
than $1 million, depending on the type, scale, and location of a project and the degree of
opposition to it. For example, an EIS for a hazardous waste incinerator likely will require
several years and several million dollars to complete, while an EIS for a housing project
normally would require substantially less time and money. Moreover, the possibility of a
lengthy, costly EIS process whose outcome is uncertain may persuade developers that an
affordable housing project is too risky and too expensive. In a survey of 185 residential
projects proposed in the San Francisco region during the late 1980s and early 1990s, the
Bay Area Council found that fewer than one-fourth needed an EIS but those projects,
since they tended to be large, accounted for more than one-third of the proposed dwelling
units. The survey also concluded that it typically took almost 16 months for an EIS to
obtain approval, far more time than was needed to obtain rezoning, general plan amend-
ments, or permits for planned unit developments (Bay Area Council, 1993).

The Clean Water Act

The current framework of CWA was established in 1972 as part of congressional amend-
ments to the Federal Water Pollution Control Act (1948). The CWA was amended in
1977 and again in 1987. It was designed to “restore and maintain the chemical, physical,
and biological integrity of the nation’s waters,” which were sorely in need of restoration.
Many rivers had become open conduits for uncontrolled municipal and industrial dis-
charges, and few water bodies in metropolitan areas were safe for fishing or swimming.

CWA Requirements
CWA established numerous programs to regulate the discharge of pollutants, including:

m  The National Pollution Discharge Elimination System, which regulates end-of-pipe
discharges from municipal and industrial sources.

m  The Section 404 program, which regulates the discharge of dredge and fill material
into U.S. waters, including wetlands.

The Section 404 program has the greatest impact on land use. This section prohibits the
discharge of dredge or fill material into “navigable waters,” defined as “waters of the
U.S.,” without a permit from the U.S. Army Corps of Engineers. The definition of dis-
charge is broad and includes filling any U.S. waters for any type of development. Thus,
most land preparation and construction activities in wetlands would involve the discharge
of fill and would therefore require a permit from the Corps. Because it has served as pro-
tector of the Nation’s navigable waterways since enactment of the Rivers and Harbors Act
of 1899, the Corps was given responsibility for administering the Section 404 permit
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program, although it must follow Environmental Protection Agency (EPA) guidelines.
Congress sought to link the administrative efficiency of the Corps with the environmental
protection mission of EPA. Unfortunately, it made a serious management error by sepa-
rating administration from oversight. Congress gave EPA the authority to veto a permit
issued by the Corps if the agency determines that the project will have an adverse impact
on the environment. Since the program started, however, EPA has issued only a dozen
vetoes out of an estimated 160,000 permit applications.

Initially, the Corps interpreted CWA to cover only traditionally navigable waters, not
wetlands. But as the value of wetlands became more apparent—as areas that provide
wildlife habitat, improve water quality, mitigate flooding, and serve as a nursery for fish
and shellfish—the Corps’ narrow interpretation of the act was challenged. Primarily
through a series of lawsuits, the Corps’ jurisdiction has expanded considerably to include
almost all wetlands, even those isolated from navigable watéres Corps defines wet-

lands as “those areas that are inundated or saturated by surface or groundwater at a fre-
guency and duration sufficient to support, and that under normal circumstances do
support, a prevalence of vegetation typically adapted to life in saturated soil conditions”
(33 CFR Part 328.3 (b)). Wetlands include marshes, bogs, swamps, and similar areas.
There are approximately 105 million acres of wetlands in the lower 48 States, 75 percent
of which are privately owned.

Delineating wetlands in the field, based on this complicated definition, has become a
legal, political, and ecological quagmire. Wetlands are low-lying areas—often adjacent to
lakes, rivers, streams, and oceans—that are composed partly of land and partly of water.
Unfortunately, their boundaries are dynamic, fluctuating from season to season and year
to year according to precipitation, runoff, and groundwater level. Yet our legal and regu-
latory system requires us to set fixed, identifiable boundaries. Because they have such
varied characteristics, developing a system to delineate wetlands accurately becomes
extremely political and controversial. In 1992 Congress, unable to agree on a system that
satisfied wetlands ecologists, regulators, and the development community, directed the
National Academy of Sciences to study the problem. The Academy has yet to issue its
report.

The Corps will generally grant a Section 404 permit on the condition that an applicant,

in the following sequence, (1) take all feasible steps to avoid an adverse impact on wet-
lands, (2) minimize unavoidable damage to wetlands, and (3) compensate for permanent
destruction of wetlands by creating new wetlands or restoring degraded ones. Together,
these three measures that reduce or compensate for an adverse impact on the environment
are referred to as mitigation.

When compensation is required, both the Corps and EPA prefer that the same kind of
wetland be created on the same site as the one being filled, preferably as close to the
destroyed wetland as possible and connected to the same water source. The agencies sur-
mise that this practice will increase the likelihood that the natural functions and values

lost when a wetland is destroyed will be replaced adequately by a new wetland. Consider
the following example: A developer applies for a Section 404 permit to construct an
office/retail complex on a 15-acre site, half of which is occupied by a freshwater marsh.
After having completed steps (1) and (2) above, the developer still must fill 4 acres of
wetlands if the project is to be successful. To compensate for the loss of those 4 acres, the
developer is required to construct a 4-acre freshwater marsh somewhere on the 15-acre
site, although the Corps may require that a larger wetland of 6 or 8 acres be created. If the
creation of wetlands onsite is not feasible, the Corps will allow the wetlands to be con-
structed elsewhere (Salvesen, 1993).

Cityscape 133



Marsh, Porter, and Salvesen

The Section 404 program does not prohibit development in wetlands; it simply requires
that a permit be issued by the Corps to allow development. However, not all activities in
wetlands require a permit. For instance, Section 404(e) authorizes the Corps to issue
general permits on a nationwide, statewide, or regional basis for certain categories of
activities that are “similar in nature, [and] will cause only minimal adverse effect to the
environment.” General permits are generic licenses that grant blanket authorization for
specific types of fill in certain sizes of wetlands. For example, nationwide permit number
26 applies to isolated wetlands of 10 acres or fewer located above the point on a nontidal
river or stream at which the average annual flow is 5 cubic feet per second or less.

Despite the controversy surrounding the Section 404 program, the vast majority of per-
mits to develop in wetlands are granted. In fiscal years 1993 and 1994, the Corps issued
approximately 65,000 permits (both individual and general), allowed about 29,000 acres
to be filled, and required that about 53,000 acres be mitigated. The average processing
time for individual permits was 141 days, although large, controversial projects usually
took more than 1 year. Many States have also adopted programs to regulate development
in wetlands. Some are modeled after the Federal program, while others are more strict.

In many cases, State programs have resulted in duplicative permitting requirements,
which extend the permit processing time and add to the cost of development. Two States,
Michigan and New Jersey, have assumed administration of the Federal program, which
should reduce regulatory overlap and the processing time for permits.

Section 404 Impact on Urban Growth and Housing

Section 404 does not significantly limit urban growth but does discourage and delay
development in some areas. The burden of showing that no reasonable alternative sites
are available, as well as analyzing how to minimize and mitigate impacts “make pursuit
of an individual permit for wetlands fill a very chancy matter” (Buchsbaum, 1994). This
author suggests that “the ordinary mortal developer and municipality is therefore best
advised to restructure the project or change its planning to avoid the need for an indi-
vidual permit.” Adding to the complications is the fact that not all wetlands are mapped,
or mapped in significant detail, with the result that landowners often discover them after
purchasing the property. Wetlands mitigation requirements make projects more expen-
sive, although the expected cost of mitigation often is reflected in the price developers
pay for the land.

One means of expediting Section 404 is to employ the concept of mitigation banking.
Mitigation banks allow landowners and developers to shift requirements for protecting
onsite wetlands to offsite areas. Mitigation “bankers” establish wetlands areas that will be
restored, if necessary; managed; and preserved through payments from developers. In
turn, the developers are allowed to dredge and fill specified wetlands within their sites.
Environmentalists have been cautiously optimistic about this concept, although some have
opposed banking on the grounds that replacing natural wetlands by building new ones
may not be successful and can result in abuses of the system. Federal and State agencies
give mitigation banking a fair amount of moral support in determining conditions for
permitting.

Endangered Species Act

ESA has been called the most powerful land-use law in the country, because it allows the
Federal Government to stop any development that threatens the continued existence of a
species that has been listed as endangered. Enacted in 1973 to prevent any animal or plant
in the United States from becoming extinct, ESA applies to species large and small, from
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the lowly Tooth Cave ground beetle to the majestic Whooping Crane, which dwindled
perilously close to extinction before being protected. In 1954 only 21 Whooping Cranes
remained in the wild, but after four decades of protection there are nearly 290.

Requirements

The primary purpose of the act is to “provide a means whereby the ecosystems upon
which endangered species and threatened species depend may be conserved.” ESA is
administered by the U.S. Fish and Wildlife Service (FWS) and the National Marine Fish-
eries Service (NMFS). Under Section 4 of the act, FWS is charged with listing threatened
or endangered species and developing recovery plans for them. Since 1973, when the law
was enacted, more than 800 species have been listed and only 21 have been removed from
the list, a process known dslisting Seven of the listed species were declared extinct.

The listing process itself has been very controversial. Environmentalists have accused
FWS of procrastinating in listing threatened or endangered species. The 1992 settlement
of a lawsuit filed against FWS by environmental groups spurred the agency to quicken the
pace of listings, and in 1994 more than 120 species were listed.

ESA directs FWS and NMFS not only to protect endangered and threatened species, but
also to foster their recovery from the brink of extinction. Although FWS is required to
prepare a recovery plan for each listed species, there are many species for which such
plans have not been produced or implemented. Unfortunately, few species on the list have
recovered sufficiently to be removed from it, but there are a few notable exceptions, such
as the Bald Eagle. According to FWS’s 1992 biennial report on the recovery of listed
species, only 69 of the 711 species listed (fewer than 10 percent) could be described as
“improving”; 28 percent were described as “stable”; and 33 percent as “declining.”
Another 27 percent were “unknown,” and 2 percent were believed to be extinct (Mann

and Plummer, 1995).

ESA Impact on Urban Growth and Housing

Section 9 of ESA, which prohibits thaking of a species listed as endangered, has gener-
ated the greatest controversy among landowners and develbgiérgy includes, among

other things, the act of harming or harassing an endangered species. This definition covers
modifications or degradation of habitat, although litigation is now pending on this point.
Thus, such construction-related activities as clearing and grading land could be consid-
ered taking under ESA. Violators are subject to criminal and civil penalties.

ESA has stopped some projects already underway, with FWS using its power to halt or
modify the construction of housing, highways, and dams. Probably the best-known
example of the strength of the act involved the construction of the Tellico Dam in Tennessee.
In the late 1970s, a minnow-sized fish called the Snail Darter became well known after
the U.S. Supreme Court upheld a lower court’s decision to halt construction of the dam
by the Tennessee Valley Authority—one of the largest and most powerful developers in
the Nation—to protect the fish from the threat of extinction. Led by the delegation from
Tennessee, Congress subsequently evaded ESA and enacted special legislation to allow
the dam to be completed, despite the threat to the fish. Ironically, Snail Darters were later
found in a nearby stream and live on today.

ESA’s impact goes beyond simply prohibiting development in particular areas in order to
protect the habitats of certain species. Individuals and organizations planning to develop
projects, especially those on large tracts of land, are potentially subject to the discovery
and listing of newly threatened or endangered species, which can alter development plans
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overnight. This possibility increases the risk factor for development. Although risks may
be allayed by a thorough environmental evaluation prior to development, these too have
costs. In addition, virtually no mapping of listed species has been accomplished in most
metropolitan areas, so that landowners are generally unaware of potential environmental
problems on their land.

The effect of ESA on housing costs is determined largely through anecdotal evidence,
when developers identify the impact of land reservations and habitat management in rela-
tion to overall development costs or when the per-housing-unit impact of ESA can be
determined. In one southern California case, the Fieldstone Company estimated that habi-
tat reservations, mitigation, and management would cost about $14,000 per acre of habitat
and would add about $3,570 to the cost of each House.

In the same way as CWA's Section 404, the restrictive provisions of ESA’s Section 9
have generated considerable frustration and uncertainty among developers. Conflicts
between species protection and property rights advocates have been particularly acute in
high-growth States with a relatively large number of endangered species, such as Califor-
nia, Texas, and Florida. The four States with the greatest number of species listed as
endangered are California (80), Florida (68), Hawaii (58), and Texas (51) (Beatley, 1994).
In California, Florida, and Texas, the situation has been created primarily by rapid urban
growth, while in Hawaii the primary cause is predation by feral pigs, goats, and other
introduced animals.

ESA's restrictiveness and inflexibility have led to calls for its revision. In 1982, the act
was amended to allow incidental takings of listed species if the takings were pursuant to
an approved habitat conservation plan (HCP) that would not “appreciably reduce the
likelihood of the survival and recovery of the species in the wild.” This provision is dis-
cussed below. ESA is under attack in the courts and in Congress, and if current trends
continue the act is likely to be weakened substantially. Although several court decisions
in the 1980s affirmed FWS's broad definition of a taKiige U.S. Court of Appeals for

the D.C. Circuit, which had upheld the FWS definition, reversed itself in a 1994 décision.
The Court ruled that FWS had overstepped the intent of Congress when it drafted its regu-
latory definitions. As a result of this ruling, which has been appealed by FWS, modifica-
tion of habitat alone would not constitute a taking; direct physical harm to the species
must also occur.

In addition to claims that ESA allows the Government to take property without just
compensation, critics maintain that the act is not fulfilling its purpose and should be
revamped. They cite the low number of species delisted as evidence that ESA is ineffec-
tive, but supporters point out that species typically are not listed until their numbers have
dropped so low that recovery is unlikely. Moreover, the loss of a species is directly related
to the loss of habitat, and FWS does not have resources to replace it.

ESA is due for reauthorization, and bills have been introduced in both houses of Congress
that are substantially weaker than the current act. A number of States have adopted their
own endangered species programs. The California Endangered Species Act is probably
the strictest in the Nation. Its provisions restricting development apply not only to threat-
ened or endangered species, but also to candidate species, which are those that may soon
qualify as a threatened or endangered species.
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Clean Air Act

CAA is probably the longest and most complex Federal environmental statute. First
enacted in 1967 as the Air Quality Act, it was amended in 1970, 1977, and 1990. The
1970 amendments, which established the current framework for the act, directed EPA to
establish National Ambient Air Quality Standards (NAAQS) for any air pollution that
might “reasonably be anticipated to endanger public health or welfare.” These standards
were adopted to ensure that public health was protected with “an adequate margin of
safety.”

CAA Requirements

The 1970 amendments directed each State to submit a State implementation plan (SIP)
outlining the way the air quality areas in the State (generally metropolitan areas) would
attain NAAQS within 3 years after EPA approval. States were given 9 months to prepare
such plans. Senator Edmund Muskie said that SIPs would require that “urban areas do
something about their transportation systems, the movement of used cars, the develop-
ment of public transportation systems, and the modification and change of housing pat-
terns, employment patterns, and transportation patterns, generally” (Yuhnke, 1994).

In 1971 EPA developed standards for six pollutants—nitrous oxides, sulfur oxides, lead,
particulates, carbon monoxide, and ozone. By 1972 many States had submitted SIPs and
had met the standards for nitrous and sulfur oxides, lead, and particulates but not for
ozone or carbon monoxide, which have proved especially difficult to control. If a State
failed to submit an SIP, or if it submitted an inadequate plan, EPA was authorized to
prepare a Federal Implementation Plan (FIP) for the State. By 1974 EPA had issued FIPs
for the District of Columbia metropolitan area, Boston, and several cities in California.

In 1977, when the first SIP deadline was long past and many metropolitan areas still had
not met NAAQS for carbon monoxide and ozone, Congress amended CAA. It was appar-
ent that air quality standards related to automobiles could not be attained with technology-
based measures alone, given the rapid growth in vehicle use (Yuhnke, 1994). Therefore,
Congress extended the deadline for State adoption of new strategies to reduce vehicle
emissions and empowered EPA to withhold highway funds until that had been accom-
plished. Additional sanctions included a ban on the construction of major new sources of
pollution—such as power plants, industrial boilers, and industrial dry cleaners—that
would emit 100 tons of carbon monoxide or volatile organic compounds per year.

Under the 1977 amendments to CAA, States were required to adopt and submit revisions
to their SIPs by January 1979. However, if States could demonstrate that, despite their
best efforts, they could not meet the standards by 1982, they were granted an additional
5 years in which to comply. In addition to extending the SIP deadline, the 1977 amend-
ments also established a number of sanctions that EPA could impose against offending
metropolitan areas that did not meet the mandated air quality standards by either 1982
or 1987.

In 1987, despite several extensions, more than 90 areas still failed to meet the ozone stan-
dard. Despite reductions in vehicle emissions, many areas simply could not keep pace
with the rapid increase in automobile use, which was driven by suburbanization. Frus-
trated by this lack of compliance, Congress amended the act again in 1990. The new
amendments, which were more than 700 pages long, revised the attainment deadlines,
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adopted a technology-based program to regulate toxic or hazardous air pollutants, tight-
ened automotive emission controls, and added an elaborate permit program for certain
emissions (Randle and Walton, 1994).

The 1990 amendments once again extended the deadlines to meet NAAQS. Los Angeles
was given the longest extension (20 years) for complying with the ozone standard. The
amendments also maintained the threat of sanctions against areas that failed to meet the
standards, although sanctions have rarely been implemented. Since 1980, EPA has
imposed highway funding sanctions in only seven states. In five of these, the sanctions
were applied to only one urban area. In three States, the sanctions were lifted within

2 months, and in the other two States, they were lifted within 2 years. In the 1980s, sanc-
tions delayed few highway projects and little Federal highway funding (Hawthorne and
Meyer, 1992). However, the passage of the Intermodal Surface Transportation Efficiency
Act of 1991 ties progression toward attainment of air quality standards to Federal trans-
portation funding, which may tighten requirements significantly.

CAA Impact on Urban Growth and Housing

By authorizing the imposition of sanctions such as cutting off Federal highway funds, and
by levying fees on stationary pollution sources such as power plants and industries, CAA
has the potential to affect land use. While the act’s effect on housing prices has not been
measured, it seems to be minimal thus far, because it has not been vigorously imple-
mented® For the most part, the types of restrictions on land use that might reduce vehicle
emissions are not being imposed, and regions that have adopted measures to influence
land use have produced few changes in the character of development.

Efforts to improve air quality continue to focus on technological improvements rather

than on more efficient land-use pattetislso, given EPA’s reluctance to impose sanc-

tions and Congress’ willingness to extend attainment deadlines, it is uncertain whether the
act will limit urban growth or the development of affordable housing. However, CAA

may indirectly affect local land-use decisionmaking by influencing commuter choices and
thus the location of housing and industry, and by enhancing the significance of regional
plans (Buchsbaum, 1994).

National Flood Insurance Program

For decades, the national response to flood disasters was limited to constructing flood
control structures, such as dams or levees, and providing disaster relief to flood victims.
This approach did little to reduce flooding losses or discourage development in flood-
prone areas. In fact, many Federal flood policies actually encouraged such development.

Faced with mounting property losses and escalating costs for disaster relief, Congress
created the National Flood Insurance Program (NFIP) in 1968. The goal of the program
is to reduce future losses by regulating land use in flood-prone areas and to provide flood
insurance for qualifying property owners. Without the Federal subsidy, few insurers
would offer affordable flood insurance.

NFIP Requirements

To receive federally subsidized flood insurance, a community must adopt a floodplain
management program that regulates development in flood-prone areas, as identified by
flood hazard boundary maps prepared by the Federal Emergency Management Agency
(FEMA). In general, the maps delineate areas within the 100-year floodplain and are used
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to determine Federal flood insurance rates. The floodplain regulations, which apply to
building permits, subdivision proposals, water and sewer systems, and manufactured
homes, set standards for building elevation, flood proofing, the anchoring of manufac-
tured homes, and provision of adequate drainage, all of which add to the cost of a home.
For example, building codes for many participating communities require that new build-
ings be elevated above expected flood levels.

In 1973 Congress strengthened NFIP by restricting the use of Federal funds for construc-
tion in the 100-year floodplain to communities with a FEMA-approved floodplain man-
agement program. Communities without an approved program are ineligible for Federal
flood insurance, federally subsidized mortgages and construction loans, and Small Busi-
ness Administration loans.

NFIP Impacts on Urban Growth and Housing

NFIP does not limit urban growth or prohibit development in flood-prone areas. It merely
requires that such areas be governed by a FEMA-approved flood management program in
order to receive federally subsidized mortgages, small business loans, and flood insur-
ance. Landowners have alleged that the sanctions imposed on nonparticipating communi-
ties reduce their property values and constitute a taking of their properties without
compensation. Yet courts have held that NFIP “equitably spreads the costs of flood disas-
ters among the landowners who most benefit from publicly funded disaster ¥elief.”

By providing subsidized flood insurance, the Federal Government continues to encourage
development in flood-prone areas. In many cases homes damaged by floods are repaired
with money from NFIP, only to be damaged by the next flood and repaired once again.
These repeat offenders account for a disproportionate share of flood damage claims.
While estimates vary, it appears that 2 percent of the policies account for more than 25
percent of the money paid out of the NFIP Fund (Association of State Floodplain Manag-
ers, 1994).

On September 23, 1994, the National Flood Insurance Reform Act was signed into law.
The new law expands the mitigation opportunities funded through NFIP and provides
authority for improving lender compliance with the program. The act states that any
lender insured by the Federal Government must require that properties in flood hazard
areas for which it issues loans are covered by flood insurance. In the past, compliance
with this requirement has been lax. When uninsured properties are severely damaged by
floods, lenders have often abandoned the mortgages, letting the Federal Government pay
for the losse&?

The act provides grants to States and communities with approved flood mitigation plans
that enable them to implement such cost-effective mitigation measures as elevating, relo-
cating, and demolishing publicly owned structures. It also makes it more difficult for
people without flood insurance to receive Federal disaster assistance following a flood,
but in many instances they would receive it nonetheless.

Undoubtedly, many of the required floodproofing or mitigation measures add to the cost
of construction, although they account for a small percentage of overall costs. But without
such measures flood losses would be even higher, requiring larger subsidies from Federal
taxpayers. While a number of higher income homes are situated along coastal areas vul-
nerable to flooding, many low-income communities are located in the floodplains of riv-
ers and streams. Thus properties that are damaged repeatedly by floods often are owned
by persons who can least afford to pay for the damages.
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Summary of the Impact of Environmental Laws

The impact of environmental laws on urban growth and affordable housing can be
summarized as follows:

m  The implementation of NEPA has resulted in extensive costs and delays for affected
developments that has inevitably raised housing prices in those projects, although the
costs are counterbalanced by the protection of sensitive and valuable environmental
qualities and resources.

m  The Section 404 permitting program under CWA, which has been extended to
include circumstances that may not directly affect the resources and concerns tar-
geted by the act, has often resulted in unreasonable and costly delays to community
development. The program has also been slow to define and support mitigation
measures that allow urban development while achieving CWA's overall objectives.

m  CWA's Section 402 permitting program, which requires drainage permits for major
development projects, appears to be working fairly well, at least in States such as
California, where the program has been delegated to the State.

m  CAA, although complex and controversial, is moving slowly but certainly to achieve
its objectives, especially through its recent linkage to metropolitan transportation
planning and funding. Its implementation in metropolitan areas may influence urban
growth patterns by promoting other community development objectives, but also may
add to the cost of housing by restricting supplies of land for development.

m  ESA, because of its specific and severe geographical impacts, has caused a great deal
of controversy and conflict, as well as significant economic cost to development
(particularly housing), due in large part to the Federal Government's failure to release
funds intended for habitat acquisition.

The impact of these laws raises the following questions:

m  Are the costs and effects of these programs necessary to achieve their environmental
objectives?

m Do the environmental benefits outweigh the costs?

We would argue that NEPA, for example, meets both conditions and provides a valuable
framework and process for addressing environmental concerns. We are concerned, how-
ever, that as other Federal acts focus on specific aspects of local development, such as the
protection of endangered species, there is a danger that projects may be subject to a vari-
ety of requirements for Federal environmental assessments and that developers may need
to submit impact statements for the projects as a whole.

Similarly, we would assert that CAA, while addressing extremely difficult problems,

meets both criteria, with one attendant concern. There is a temptation to address the envi-
ronmental effects of transportation by focussing indirectly on land-use patterns rather than
on the more direct, effective, but politically unpopular method of pricing automobile
commutes and fuel usage realistically.

We believe that Section 404 of CWA and ESA have addressed underlying environmental
concerns inefficiently by using project-by-project, geographically focussed Federal permit
processes. This approach has resulted in significant conflict, bringing into question such
deeply held principles as the nature and incidence of private property rights. At the same
time, we appreciate the broader systemic nature of the underlying environmental concerns
and the difficulty of dealing with cumulative impacts on the environment.
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State and local environmental programs vary in their effect on the affordability of housing
and community development. For example, under the California Environmental Quality

Act (CEQA), preparation of environmental impact reports (EIRS) has resulted in signifi-

cant additional costs to housing. Arguably, the environmental benefits may outweigh

those costs (a fact yet to be determined), but costs could be reduced by modifying the
CEQA process to support reliance on determinations of prior compliance on the basis of
previously prepared EIRs, increased use of advance mitigation approaches (as discussed
below), and expanded use of tiered and master EIRs for large-scale projects that establish
a base of information and analysis at a general plan level to be supplemented as necessary
for subsequent specific undertakings.

Available Mechanisms for Reconciling Development and
Environmental Protection Objectives

Despite the historic split between the regulatory processes for environmental protection
and those for development, numerous mechanisms have been employed nationwide to
bridge that gap. Some of the approaches were created precisely for the purpose of recon-
ciliation, while others have been adapted from existing governance institutions. Some
methods involve ad hoc efforts to reach consensus on a plan; others are based on existing
planning frameworks. All of the techniques, however, bring interested parties together to
resolve differences and determine appropriate tradeoffs among competing objectives,
and all work toward agreement on a plan and a work program that will accomplish the
amended objectives. In addition, although their expressed objectives may not specifically
mention affordable housing, these mechanisms may address affordable housing goals as
well as broader community objectives.

Federal Multiparty Planning Processes

Federal environmental protection programs provide for several types of ad hoc, multiparty
planning processes that can encourage reconciliation of the conflicts between develop-
ment and environmental protection interests.

Special area management plan§.he 1980 amendments to the Coastal Zone Manage-

ment Act allow the U.S. Corps of Engineers, in conjunction with Federal, State, and local
resource agencies, to develop special area management plans (SAMPS) to provide both
natural resource protection and reasonable coastal-dependent development in specific
areas. Such plans contain comprehensive statements of policies and criteria to guide land
use and development and are used by the Corps and EPA to guide the Section 404 permit-
ting process.

In 1976 the State of Washington, in conjunction with local agencies, regional planning
agencies, State agencies, and four key Federal agencies (National Oceanic and Atmo-
spheric Administration (NOAA), EPA, the Corps, and FWS), undertook the development
of a long-term plan for the dredging and filling of Grays Harbor, the only commercial
harbor on the State’s Pacific Coast. It possesses significant eelgrass and salt-marsh areas
and is visited by more than 500,000 migratory birds annually. Despite heroic efforts,
however, a plan was never completed. Although the various interests reached consensus
several times, Federal agencies failed to make a commitment to adhere to provisions of
the plan in their permitting. In addition, private-sector interests were left out of the plan-
ning process, prompting the criticism that agencies were making decisions in advance of
the public review process. Grays Harbor stands as a reminder of the importance of involv-
ing the complete constituency of interests and providing assurances of the completion of

a plan. Other efforts at special area management planning have been more successful, but
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all have had to overcome obstacles to Federal agency involvement and commitment to
completed plans, in addition to ongoing shortages of planning funds.

Advanced designation of wetlandsUnder Section 230.80 of the EPA 404(b)(1) guide-
lines, EPA and the Corps also may conduct studies to designate wetlands as a suitable or
unsuitable site for the disposal of dredged or fill material in advance of permit applica-
tions. Advance designation of wetlands does not grant or deny permits in advance and, in
general, applicants still must obtain an individual permit. However, because the Corps and
EPA have agreed on locations where fills could or should not occur, conflicts between

the two agencies should be reduced. In addition, advance identification gives developers
more certaintyabout the permitting process and thus offers opportunities to cut development
costs. The process also gives the agencies a better means of avoiding a cumulative
adverse environmental impact in sensitive areas.

Habitat conservation plans.Finally, under an amendment to ESA, HCPs can be pre-
pared that, ibpproved by the Fish and Wildlife Service, can lead to issuance of a Section 10
“incidental take” permit for endangered species. The amendment was expressly modelled
after a collaborative planning process—involving developers, planners, regulators, and
environmentalists—for a development in the San Bruno Mountains near San Francisco,
home of the Mission Blue butterfly, an endangered species. The plan, which called for
preserving large portions of the mountains as protected habitat in exchange for allowing
some development in the butterfly’s habitat, included provisions for long-term restoration
and management of the butterfly’s habitat.

Since 1982, more than 50 HCPs have been prepared or are underway (Beatley, 1994). The
HCP approach is widely used in southern California and in parts of Texas, Nevada, and
Florida, all rapidly growing States.

HCPs, which are developed jointly by developers, local officials, environmentalists, and
other stakeholders, identify habitat areas to be conserved and those in which development
can occur. Development may be allowed in small areas of habitat in exchange for conser-
vation of other land and creation of a management program to enhance the propagation
and survival of the endangered species. HCPs lend predictability to the planning and
development process but are expensive and time consuming to prepare and implement,
and they do not always preserve the species at risk.

Problems in application. These Federal planning processes are increasingly recognized
by Federal officials and others as useful forums for negotiating understanding when con-
flicts arise between development and environmental interests. Unfortunately, their use is
limited for several reasons.

m  Federal agencies have small budgets for facilitating or participating in such planning
and frequently opt for participation by low-level sté&ff.

m  Because of limitations on Federal staffing and funding, many efforts must be
launched and funded in an ad hoc manner by private developers, local governments,
and others involved in the issue. Inevitably, major efforts are required to convene the
involved parties, manage the planning process, and obtain funding to implement
needed studies.

m  Federal staff are frequently focussed on meeting narrowly targeted agency objectives
rather than seeking a middle ground for all parties. There generally is little sense of
interagency management and coordination of Federal interests.
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m  The processes do not necessarily ensure that approved plans will be fully respected
by Federal agencies. Only the habitat conservation planning process leads directly to
a permit, and that may be derailed at any time by new listings of threatened or endan-
gered species. SAMPs and advance identification procedures provide strategies, but
developers still must seek individual permits in most cases, and effective public man-
agement of plan implementation is not necessarily secured.

For these reasons, the federally sanctioned planning processes are partial, but not satisfac-
tory, answers to emerging environmental/development conflicts. However, many of the
deficiencies in the processes are being addressed by the agencies involved.

State and Regional Growth and Environmental Management

A number of States and regional agencies provide governance mechanisms that encourage
reconciliation of environmental concerns with development, including some that bear
specifically on affordable housing.

State growth management statutedNine States have adopted growth management acts

that require local governments to plan development according to State objectives and
planning policies. Affordable housing and environmental preservation occupy prominent
positions in these goal statements. For example, 7 of the 25 goals outlined in Florida’s
State comprehensive plan (adopted in 1985) pertain directly to environmental concerns
such as coastal and marine resources and air quality, and one speaks directly to the afford-
able housing issue: “The public and private sectors shall increase the affordability and
availability of housing for low-income and moderate-income persons” (Sec. I(5)).

Oregon has gone further than most States in promoting implementation of its housing
affordability goal. One of the 19 goals states that “plans shall encourage the availability of
adequate numbers of housing units at price ranges and rent levels which are commensu-
rate with the financial capabilities of Oregon households and allow for flexibility of hous-
ing location, type, and density” (goal 10). Subsequently, Oregon adopted the Metropolitan
Housing Rule pertaining to metropolitan Portland. The rule requires local plans to zone
adequate land for needed housing types, ensure that land within the region’s growth
boundary accommodates projected population growth, provide greater certainty to the
development process, and reduce housing costs. In specific terms, the rule requires that
comprehensive plans of the region’s 27 jurisdictions allow at least one-half of all housing
units to be multifamily or attached single-family units and permit development at mini-
mum densities that range from 6 to 10 units per acre, depending on the jurisdiction.

A study by the 1000 Friends of Oregon found that the rule has dramatically increased the
volume and proportion of multifamily and attached single-family unit development and
the proportion of smaller, more affordable single-family lots (1000 Friends of Oregon and
the Home Builders Association of Metropolitan Portland, 1991). This improvement in
housing affordability occurred while Portland’s urban growth boundary prevented most
urban development from sprawling into farmland and forest areas.

New Jersey’s State Planning Act of 1986 brought growth management to a State already
grappling with housing affordability issues as a result of the faflaust Laurelcourt
decisions. In those cases, the New Jersey Supreme Court declared that local governments
were required to provide a “fair share” of regional needs for housing, including low- and
moderate-cost housing. About the time the State Planning Act became law, the legislature
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also passed the Fair Housing Act, establishing the State Council on Affordable Housing.
The State Planning Act focussed on promoting compact development to create livable
communities and preserve open space and environmental resources, while the Fair Hous-
ing Act concentrated on ensuring the production of affordable housing. The combination
has succeeded in intensifying the planning function in New Jersey’s county and municipal
governments, requiring them to provide adequate land supply for housing while ensuring
the protection of environmentally sensitive lands.

Maryland’s Economic Growth, Resource Protection, and Planning Act of 1992, which
requires local governments to reflect seven “visions” in their comprehensive plans,
requires that the plans encourage economic development by streamlining the development
approval process and using flexible regulations to promote innovative site design. The
State planning agency has published a regulatory streamlining guide for local govern-
ments that includes provisions supportive of affordable housing.

States administering growth management acts are well equipped to combine general
growth management concerns with the Federal requirement to adopt a Comprehensive
Housing Affordability Strategy (CHAS). In the State of Washington, for example, the
Department of Community Development is responsible for administering both the growth
management act and CHAS. The agency’s intensive working relationships with local
governments in the growth management area, as well as the State requirement for a hous-
ing element in local plans, assist it in promoting housing affordability.

One problem with State growth management acts is that they may establish new planning
requirements for local governments and State and regional agencies while continuing to
require separate project approval procedures for environmental impact reviews. This is
the case in Washington State, where the environmental review requirements permit
extended intervention in project approvals by a variety of agencies, organizations, and
individuals. The continuance of such approval procedures after local plans have met State
criteria and implementation has been approved by State agencies produces overlapping
and confusing regulatory regimes.

Oregon’s benchmarking program.In keeping with Oregon’s growth management pro-
gram, in 1991 the Oregon Progress Board developed a list of 272 benchmarks for measur-
ing progress toward statewide objectives. Originally conceived as a legislative response to
a citizen-driven plan prepared by the Governor, the benchmarks appear to be serving as a
comprehensive guide to State, local, and private growth management actions in many
fields. Many of the benchmarks address environmental quality and affordable housing.
For example, an air quality benchmark is listedm@gent,calling for an increase in “the
percentage of Oregonians living where the air meets government ambient air quality stan-
dards” from 50 percent in 1992 to 100 percent by the year 2000. Another urgent bench-
mark calls for an increase in the percentage of homeowner households below the median
income (those spending less than 30 percent of their household income on housing) from
49 percent in 1990 to 73 percent in 1995 and 92 percent in 2010. In 1992 State agencies
were directed to give priority to near-term benchmarks in their budget process and to
integrate the benchmarks into agency goals and strategies. Thus, the benchmarks offer a
framework for agency coordination of growth management policies and a¢tions.

California’s Natural Community Conservation Plan. The Natural Community Conser-
vation Plan (NCCP) Act of 1991 encourages local governments to plan broad-scale,
multispecies conservation in association with watershed and wetlands protection. A major
effort launched under this act would conserve 400,000 acres of coastal sage scrub habitat
within the rapidly urbanizing coastal terrace of southern California, at an estimated cost of
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at least $2 billion. This program is expected to provide assurances that will give greater
predictability to the development process in southern California, with the potential for
reducing the impact of environmental protection measures on housing prices.

Critical areas. Many States have adopted legislation that encourages special planning
procedures and regulatory activities for environmentally sensitive areas that are of critical
concern. Florida’'s Chapter 380 resource planning and management process, for example,
encourages the organization of ad hoc, multi-interest planning groups for critical areas,
such as the eastern Everglades. While the Chapter 380 process leaves implementation to
established Federal, State, and local agencies, it encourages all parties interested in envi-
ronmental and growth management to work together to produce cooperative, coordinated
plans.

Examples of critical areas that have been addressed by both planning and implementation
actions at the State level include the Pinelands in New Jersey and the Chesapeake Bay in
Maryland. The Maryland Chesapeake Bay Critical Areas Law, enacted in 1984, created
an innovative program to improve water quality, preserve sensitive habitat and wetlands,
and limit the extent and nature of development in and around the bay and its tidal tributar-
ies. The Chesapeake Bay Commission adopted criteria that guide local government plans,
which must be submitted for commission approval. The New Jersey Pinelands Commis-
sion was established by both Federal and State law in 1978 to balance environmental
protection with development interests in 1.1 million acres of land in central New Jersey. It
has adopted a comprehensive management plan that restricts urban development in much
of the area.

The importance of these examples lies in their provision of a planning and regulatory
framework for mediating conflicts between environmental and development interests
across local jurisdictional boundaries. Similar efforts by the Lake Tahoe Regional Plan-
ning Agency (in Nevada and California) and the Hackensack Meadowlands Development
Commission (in New Jersey) have paid some attention to the issue of affordable housing.
The Lake Tahoe agency, in addition to focussing on protection of the lake, also was con-
cerned with improving and redeveloping urban areas around the lake, including housing
for lower income workers. The Hackensack commission, established in 1968, has plan-
ning and zoning authority over parts of 14 municipalities in 2 counties. Its plans include
management of development and redevelopment of urban areas, as well as preservation
and revitalization of extensive wetlands. The commission must abide by the State regula-
tions governing the provision of affordable housing.

Regional initiatives. Many regional agencies and organizations provide mechanisms for
reconciling development and environmental protection objectives. California’s NCCP
process, for example, is being implemented in the three Southern counties of Orange,
Riverside, and San Diego through county planning processes for identifying and protect-
ing wildlife habitats. The intention is to identify habitats before development occurs, in
order to reduce conflicts and promote more predictable, less costly habitat preservation.

Regional agencies play a key role in improving air quality in many metropolitan areas.
Some regional agencies, such as regional councils of government and metropolitan
transportation planning agencies (which can be the same organization), are required to
program actions that will reduce air pollution. Sometimes, as in the case of the Southern
California Association of Governments, these programs can be quite ambitious and
far-reaching. Nevertheless, except in a very few instances, regional agencies lack the
implementation powers necessary to elicit cooperation from their constituent local
governments.
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Regional organizations often play a significant part in conserving and improving water
quality. In many metropolitan areas, regional authorities have been established to provide
water and sewer service, using their management and funding capabilities to protect
recharge areas, improve sewage treatment, and take other steps to preserve water quality.
In Portland, Oregon, and Minneapolis/St. Paul, such agencies’ actions are coordinated in
order to promote such growth management objectives as retaining development within
growth boundaries.

Perhaps the most important role of regional agencies lies in their consensus-building
functions. As convenors of local governments and providers of regionwide databases,
regional agencies can exert a powerful influence on environmental and development
strategies. Currently, their role in implementing the Intermodal Surface Transportation
Efficiency Act appears to lend regional agencies new powers to effect cooperative growth
management in metropolitan areas. Whether they will be able to meet this challenge has
yet to be seen.

Community Planning and Growth Management

Perhaps the least recognized but most commonly used mechanisms for reconciling envi-
ronmental and development objectives are the conventional planning and growth manage-
ment practices of local governments. Ideally, planning and growth management programs
involve defining long-term community objectives, determining appropriate policies to
achieve those objectives, and adopting specific programs and regulations to implement
the policies. During this process, local governments frequently seek ways to mesh envi-
ronmental goals with community development goals, including those for encouraging
affordable housing.

Planning goals and policiesVirtually every community’s objectives propose to support
development and identify its desirable qualities. At the same time, most community
objectives include protection of environmental features, qualities, and resources. Policy
statements linked to these objectives indicate the community’s desire to promote certain
types of development, including affordable housing, and to protect specific kinds of envi-
ronmental resources. An example from the award-winning “Apoxsee” Sarasota County,
Florida, Comprehensive Plan of 1989 follows:

Goal 1 Conserve, maintain and, where deemed necessary in the public interest, restore
the barrier island systems of Sarasota County.

Objective 1.1Construction activities on or off the shore of the Barrier Islands shall not
detrimentally impact the barrier island system.

Policy 1.1.2No hardening of Gulf beaches or passes shall be allowed unless such harden-
ing has been found to be in the public interest. (Sarasota County Board of Commissioners,
1989)

Objective 1.3"Maintain existing access to Gulf and bay waters for a variety of water-
dependent activities and, if necessary, provide for additional purchases where feasible.”
(Ibid.)

Policy implementation. The Sarasota County plan does not indicate how these some-
times conflicting planning objectives are to be met and reconciled. Rather, as is true in
most communities, these objectives are reconciled in the programmatic and regulatory
decisions of local officials. For example, Sarasota County’s zoning provisions prevent
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most additional development on the barrier islands, while other regulations set standards
for beach access points and parking to protect fragile beach resources.

It must be noted, however, that programs such as the one in Sarasota County often sacri-
fice environmental and affordable housing goals in favor of continuing economic devel-
opment. For instance, in 1975 an urban growth boundary was established around the
urbanizing section of the county, partly to conserve open space and environmentally sen-
sitive lands outside the boundary. However, county officials have shifted the boundary
outward, since the urbanized area has developed at a much lower density than desired. In
addition, county officials have routinely rejected proposed affordable housing projects
submitted under special zoning provisions that allow higher densities of development for
affordable housing. Other communities have encountered similar problems in pursuing
affordable housing objectives; in fact, many districts decide to implement housing
programs only after other growth management initiatives have reduced land supplies or
increased housing prices. The interplay between environmental protection and affordable
housing objectives are complicated by other issues as well, including income and racial
differences.

The meshing of development and environmental objectives is also exemplified by provi-
sions requiring set-asides of floodplains, wetlands, stream valleys, hillsides subject to
erosion, groundwater recharge areas, and other environmentally sensitive areas. Specific
development requirements—such as a 100-foot setback from streams—are often included
in the regulations, and other protective actions frequently are negotiated in the subdivision
approval process. Although the U.S. Supreme Cobxlan v. Tigard decision may

modify local governments’ proclivity to demand dedications of such properties without
compensating the landowner, negotiated conditions are likely to continue as a vital part of
local decisionmaking in development matt€rs.

Performance-based standardsAnother type of local planning initiative is the use of
performance standards—including environmental standards—in policies and regulations.
The city of Chula Vista, California, for example, sets forth in its general development

plan 11 “threshold standards” that every development project must meet; standards for air
and water quality are included. The plan itself must satisfy these standards, and individual
project reviews must indicate that they will not contribute to reducing air and water qual-
ity below the standards. The environmental review process required by State law provides
a procedure for determining whether standards are being met.

Another strategy is the use of a point system to encourage development of affordable
housing and conservation of natural resources. The point system used in Breckenridge,
Colorado, for evaluating proposed projects encourages the provision of employee housing
within larger commercial, industrial, and residential developments. The ordinance also
provides points if the project contributes to the improvement of air and water quality.

Thus Breckenridge’s development approval process offers inducements for developing
affordable housing that can be combined with, or traded for, environmental enhancement
incentives.

Planned unit developments and clusteringLocal regulations for planned unit develop-
ments (PUDs) and clustered developments also offer incentives for reconciling environ-
mental and development goals. PUDs are well known as a regulatory technique that

allows more flexible treatment of site design and a variety of uses and densities. This
flexibility permits a site plan to respond more sensitively to the presence of environmental
features and resources and also allows a mix of densities and uses that can include a large
amount of affordable housing. Clustered development, which is encouraged in PUDs as
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well as in other regulatory provisions, allows increased densities on one psitedha

return for retaining the remainder in a natural or undeveloped state. Savings in infrastructure
costs, in addition to the higher densities, lower the costs of housing. PUDs and cluster
developments usually require special review procedures, which again address site design,
environmental protection, and opportunities for lowering housing costs.

Transferable development rights.To compensate a landowner partially for preserving
land from development, transferable development rights (TDRs) are used in Montgomery
County, Maryland, other counties in the State, and certain other jurisdictions to preserve
open space and farmland. Developers can purchase development rights in designated
agricultural areas for transfer to designated receiving areas in urban sections of the
county. Because TDRs facilitate higher densities in the receiving areas, they have the
potential to lower development costs.

In these ways, the development policies and regulations of many local governments have
absorbed and even broadened the Federal and State requirements for environmental pro-
tection, providing standards and a procedural framework for encouraging reconciliation
between environmental and development objectives.

Summary of Critical Issues

Relationship of Environmental Programs and Mechanisms to HUD
Programs

Environmental mandates incorporated in the various environmental protection acts, while
intended to improve the quality of our living environment, also affect the location and
cost of development and thus the availability of affordable housing, the need for housing
subsidies, and other community development concerns. In this respect, HUD clients,
whose programs are typically implemented through local governments and agencies, are
confronted with the same types of problems that most developers encounter.

Issues To Be Resolved

Constraints on developmentRequirements for conserving wetlands, wildlife habitat,

and floodplains often mandate the preservation of large areas of land from development.
This preservation may or may not follow logical and efficient patterns of urban expansion
and may or may not increase costs for transportation and other services. For example, in
urbanizing areas, preserved lands can decrease the density of potential development and
reduce supplies of land. Thus conservation requirements tend to drive up the cost of the
infrastructure needed to support development, adding to housing prices and affecting
housing affordability.

But environmental protection laws also provide the means of shaping urban form and
promoting compact development. Requirements for preservation of environmentally sen-
sitive lands and for protection of air quality are bolstering efforts in many metropolitan
areas to reduce urban sprawl, create more efficient infrastructure systems, and revitalize
central cities. Although such efforts may create shortages of developable land and thereby
increase housing prices, the balance between environmental protection and efficient urban
development is significant. In fact, environmental protection and urban growth manage-
ment should be corresponding objectives.

Improving the planning/permitting interface. The permits required by environmental
laws do not necessarily relate to ongoing local planning processes, causing local governments
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and developers to navigate multiple permitting paths and work within a disjointed gover-
nance frameworkAdditionally, landowners and developers must fund special studies to
determine their developments’ environmental impacts and proceed through often complex
processes to obtain necessary pernltg. uncertainties of the permitting process also af-

fect local and regional attempts to formulate long-range development strategies.

Environmental laws and rules, and Federal agency implementation, should facilitate,
rather than impede, the integration of environmental protection with regional and local
planning processes. At the very least, this approach would require greater Federal
involvement in planning processes as well as funding support for planning.

Coordination among levels of governmentClosely linked to improvement of the plan-
ning/permitting interface is the need for better coordination among the various levels of
government in imposing requirements on development. Too often, legislation is enacted

at one government level without regard to its effect on other levels, and an agency’s staff
may focus on its mission with scant consideration of other agencies’ objectives. The State
growth management laws demonstrate some sound approaches to coordination, as do the
legislated and ad hoc planning processes mentioned above. These and other approaches
should be incorporated into laws and rules affecting urban development.

Compensation for land reservationsThe costs of reserving parts of development sites

for environmental protection purposes are borne by landowners and developers through
exactions imposed by public regulations and procedures that require land to be set aside
as a condition of project approval. Because the additional cost to the developer is gener-
ally passed along to the homebuyer, the set-aside may raise the price of the housing. Such
reservations also usually add value to nearby developments. In either case, housing
affordability is affected.

Various proposals for legislation to provide financial relief for property owners affected

by environmental laws express a widespread attitude that landowners should not bear the
full cost of preserving environmentally sensitive lands. Some attempts are under way to
define more equitable approaches to funding land acquisition, most of them based on
assurance of shared funding from a variety of sources.

Increased efficiencies in mitigation and conservationlThe project-by-project evalua-

tion of environmental and developmental needs is a needlessly inefficient process that is
being improved very slowly. The emergence of mitigation banking for wetlands and wild-
life habitat is an example of a more collective conceptualization of the environmental
protection process that provides more positive support for development as well. Neverthe-
less, mitigation banking has yet to be fully recognized by Federal and State agencies as a
useful mechanism, and its use on a regional or metropolitan scale is still in its infancy.
More attention should be given to developing approaches to conservation that can func-
tion across jurisdictional and project boundaries.

Assurances: sticking to a planUnder existing mechanisms for reconciling environmen-

tal and development objectives, an agreed-upon plan may not survive the subsequent

permitting process. Better means of securing definitive and lasting agreement on plans
should be considered.

Better information. Environmentalists and urbanists lack solid information on land
conditions and supply, price changes, and market demands. While there is much general
environmental information available, in most metropolitan areas there is little data avail-
able that is consistent across jurisdictional boundaries and accurately delineates wetlands,
wildlife habitat, and other sensitive lands prior to development. Now there is much
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information on the quantity and price of land available for development or its regulatory
restrictions. Moreover, there is no accounting of any attempt to compile such information
at the national level. Thus the Federal Government has little basis for policymaking that
might support the competitiveness of our metropolitan growth centers in the global
economy.

Approaches to Reconciling Environmental and Urban Growth
Objectives

In the spirit of exploring the issues outlined above, we suggest certain avenues of inquiry
aimed at reconciling the mandates of urban growth and environmental protection. Both
concepts—delegation of program authority and focussed planning—would benefit from
a more active HUD role in the stimulation of environmentally sensitive community
development. While the agency frequently appears to put housing ahead of urban devel-
opment, we believe there is significant need for reconciliation of various Federal pro-
grams pertaining to urban development. It is particularly important to improve the
relationship between environmental concerns and economic developmentandue

age urban growth strategies that will increase our Nation’s ability to compete internationally.

There is a significant need for a Federal focus on the reconciliation of various Federal
programs pertaining to urban development. This focus is particularly needed to improve
the relationship between environmental concerns and economic development and encour-
age the development of urban growth strategies to increase our Nation’s ability to com-
pete internationally. The 1995 Bank of America repBeyond Sprawkalls for

reconciliation of the numerous existing programs to provide for a more efficient urban
structure.

Historically, there has been concern that the Federal Government not impinge on local
land planning prerogatives. However, in the role of facilitator the Government can
encourage and provide for the efficient participation of Federal agencies in the planning
function. This approach does not encompass a top-down, command-and-control role, but
rather a coordinating, supportive function.

Delegation of Program Authority

First, the delegation of authority for environmental programs from Federal to State levels
and from State to regional and local levels should be continued and encouraged. In par-
ticular, delegation of the Section 404 and ESA programs would improve efficiency in
reaching wildlife protection objectives. Clearly, to the extent that the Federal Government
can delegate its regulatory role to certain States while retaining a monitoring role, the
regulatory process would be simplified and less costly. However, the States may be
unwilling to assume responsibility for these programs because of their cost, their contro-
versial nature, or the unwillingness of Federal agencies to relinquish sufficient control.
Further, some argue that there is increasing concern for environmental protection and less
interest in the economic burden as one moves from the local to the national level. Accord-
ingly, those interested in environmental protection would argue for continued and signifi-
cant involvement by Federal agencies in protecting the environment.
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Focussed Planning

There is need for a standardized, focussed planning process that can be invoked quickly
and efficiently, is understood by all, and invites participation. Repeated reinvention of this
process is burdensome and expensive. We believe that a collaborative planning process
can provide predictability, efficiency, flexibility, and equity. It can address not only
economic development and wildlife concerns but also other environmental urban revital-
ization issues. Accordingly, we suggest that HUD explore the following issues with rel-
evant agencies, including FWS, the Corps, EPA, and the U.S. Department of
Transportation:

m  Better integration of urban planning and wildlife conservation, using the impetus for
wildlife conservation to promote more efficient urban foffsn issue-focussed,
collaborative planning process could result in consolidating planning processes for a
number of projects or issues. The NCCP program in southern California; the Austin,
Texas, Habitat Conservation Plan; and the Sustainable South Florida planning pro-
gram are good examples of this approach.

m  Similarly, address wildlife concerns in the Northwest forests as part of a collaborative
planning process that focusses on making the Northwest economy more vital and its
housing more affordable.

m  Use a collaborative process involving the constituency of interests to refine the Sec-
tion 404 program so that it focusses on significant wetlands and wildlife resources.
For example, a pilot program might target the Houston area, which includes large
areas that may be characterized as wetlands, but have limited biological value. The
goal is to address wetlands and wildlife concerns efficiently, while also providing
predictability and facilitating development.

m  Explore ways to facilitate delegation of the Section 404 and endangered species pro-
grams to the States.

m  Consider the use of a pilot collaborative planning process to address inner-city devel-
opment problems as they relate to regional development patterns affected by environ-
mental constraints. Examples might include Hollywood, southwest Los Angeles, or
southside Chicago.

m  Encourage public- and private-sector collaboration efforts to monitor and measure
public-sector performance, such as that of FWS, the Corps, and EPA, and their com-
pliance with environmental policy acts. This approach could be applied to the current
project-by-project permit system or to a watershed, wetlands, or conservation plan.

m  Utilize a collaborative process to help develop a funding framework for addressing
wildlife conservation in the context of urbanization and to facilitate its implementa-
tion.

m  Explore HUD’s possible role in developing a strategy to enhance the national and
international competitiveness of U.S. regions. Such an effort might include the devel-
opment of programs to measure a region’s relative competitiveness based on the
qualities of its urban systems—including the cost of environmental protection.
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Notes

1. For example, ségeyond Sprawl: New Patterns of Growth to Fit the New California,
prepared and published by the Bank of America, the California Resources Agency,
the Greenbelt Alliance, and the Low Income Housing Fund, San Francisco, 1995.

2. For example, Clean Air Act (1970); Federal Water Pollution Control Act, amended
extensively and renamed the Clean Water Act (1972); Coastal Zone Management Act
(1972); Endangered Species Act (1973); Safe Drinking Water Act (1974); Toxic
Substances Control Act (1976); Resource Conservation and Recovery Act (1976); and
Comprehensive Environmental Response, Compensation, and Liability Act (1980).

3. CERCLA's funding arm, the Superfund, was created to provide capital for site clean-
ups.

4. The National Environmental Policy Act, 42 U.S.C. 4321 4347.

5. SeeNRDCv. Calloway,392 F. Supp. 685 D.D.C. 1973;S.v. RiversideBayview
Homes, Inc106 S.Ct. 455 (1985); amdbffman Homes, Ine. Administrator,U.S.
EPA,No. 90-3810 (slip opinion, July 19, 1993).

6. Based on a presentation by John Barone of the Fieldstone Company to the Federal
Permitting Working Group, meeting in Washington, D.C., on December 16, 1992.

7. SeePalila v. Hawaii Department of Land and Natural Resoureggl F. Supp. 985
(D. [Haw.] 1979) affirmed, 639 F.2d 495 (9th Cir. 1981).

8. SeeBabbitv. Sweet Home Chapter of Communities for a Great Oregof, 3rd
1463 (D.C. Cir. 1994)
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9. Personal communication with Robert Dunphy, Director of Transportation Policy, The
Urban Land Institute, February 24, 1995.

10. See, for example, Harry Richardson, “Attaining Clean Air Standards: Technological
Rather than Land Use Solutions,”NMetropolitan America in Transition: Implica-
tions for Land Use and Transportation Planniiyoceedings of a conference on
September 9-10, 1993, sponsored by the Federal Highway Administration. (Wash-
ington, D.C.: Federal Highway Administration) 1994.

11. SeeTexas Landowners Rights Associatiomarris, 453 F. Supp. 1032 (D.D.C.
1978), affirmed, 598 F.2d 311 (D.C. Cir. 1979), cert. denied, 44 U.S. 927 (1980).

12. Personal communication with William Lesser, Federal Emergency Management
Agency, Washington, D.C., February 21, 1995.

13. In the San Marcos SAMP process, for example, Federal agency staff were overly
absorbed in project permit applications and were poorly prepared for early scoping
meetings. Only after scoping was completed did the agencies begin to take the project
seriously.

14. For more information on the Oregon benchmarksOsegon Benchmarks:
Standards for Measuring Statewide Progress and Government PerforrRapmet
to the 1993 Legislature by the Oregon Progress Board, December 1992.

15. SeeéDolanv. City of Tigard(114 S.Ct. 2481 (1994)).

16. A related element of this discussion could be to focus on a strategy for making the
entire southern California region (perhaps including northern Mexico) more interna-
tionally competitive.
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