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EXLCUTIVE SUMMARY

Al the tine of this study, 36 states and the District of Columbia
had ¢nacted a variety of laws prohibiting sex discrimination in housing.
With two exceptions,- these laws had been enacted since 1970, Title
VHI of the Civil Rights Act of 1968, generaliy known as the Federal Fair
Housing Act, was amended to prohibit sex dizcrimination 1a 1974 ~- the
same year that Congress passed the Egual Credit Opportunity Act.
Clearly, then. public concern over sex and marital status discrimination
in housing, as reflected in the law, 15 a relatively recent phenomanon,
Even so, many states have a longer histéry of enf&cing laws prohibiting
sex and/or marital status discrimination in housing than has tie Federal
Government, and HUD considered that the experience of these states

would be instructive for Federal enforcement efforts.

Accordingly, KETRON, INC., was chosen to conduct an intengive
examination of laws prohibiting discrimination based oa sex and/or marital
status 1n a sample of states administering such laws. This research was
conducted in 11 states over a period of 18 months.1 In 10 of these states,
the laws prohibiting sex discrimination had been enacted hefore the lederal

Fair Housing Act was amended. i ' : ) i

Implementation s.ystems adopted by state enforcemant agéncies are
as important as legal coverage in determining the extent to which cases in-
volving sex and/or marital status discrimination in housing can be satisfactaily
resolved. Accordingly, this study included not only the development of a

legislation typology but also research assigned to gauge the effectiveness

- % 3
} With one exception, the states selected for this stidy presented the 3

best combination of a strong anti-discrimination law, an experieaced civil S

rights agency, and a case load sufficiently large enocugh to allow for mean=
ingful analysis of the relationship between enforcement powers and procedurss
and complaint resolution, The states included in the study were: Califoriia,
Connecticut, Delaware, Kansas, Massach tsetts, Michigan, New fersey,.
New York, Ohia, Pennsylvania and Washington. :

v
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of implementation procedures, This research included administration of

a set of detailed, interrelated survey instruments to state agency enforce~
mernt staff, interviews with spokespersons for various advocacy and interest
groups in six of the 11 states, a case review of all sex and marital status
housing complaints handled by the 11 agencies between January 1975 and
June 1976, and the application of a variety of data manipulation techniques

to the information gathered, Despite the variety and complexity of the

rigorous investigative methods employed, the ultimate touchstone of this

analysis was profoundly simple. The basic question asked of each statute

and each implementation procedure was wiether victims of sex or marital
status discrimination in housing can obtain just and expeditious relief for
their injuries. The major study findings are summarized below, together
with.recommendations and suggestions for some promising alternatives

to case processing as a means of combatting discrimination,

SCOPE OF STATUTORY COVERAGE FOR SEX AND MARITAL STATUS DISCRIMINATION
IN HOUSING ARD HOME FINANCE : Ve

Currently, neither Federal nor State laws provide adequate legal pro-
tection for victims of sex or marital status discrimination in housing. Federal
law lacks proscriptions against marital status discrimination. In contrast,
23 of the 36 states that prohibit sex discrimination also prohibit marital
status discrimination. Eight of the eleven states included in this study
prohibit both sex and marital status discrimination. Significantly, 77 percent
of all sex-related complaints in the 8 states studied also involved allegations
of marital status discrimination. The high incidence of complaints alleging
both sex and marital status discrimination sugges.s that including victims
of “marital status" among the protected classes of a fair housing law is

perhaps the most important supplement to sex discrimination prohibitions.

Few states have directly faced the problem of discrimination in the

housing market on the basis of presence of children, Explicit prohibitions




of discrimination based on age have been added with some &iquency to
fair housing laws in receat years, but the thrust of these enactments s
generally felt to be towards protecting the elderly rather than protecting
children. Moreover, only one state included in this study prohibits
discrimination based on the applicant's receipt of public assistance

or public housing subsidy. Yet it is generally felt that discrimination
in these areas —-- marital status, presence of children and scurce of
income -~ have a disproportionate impact on women as a class, and
therefore, constitute a form of sex discrimination. In fact, some states
have interpreted their state laws imaginatively using the “disparate
impact” test to extend the reach of existing statutes prohiioiting only

sex discrimination.

Discrimination based on sexual preference is not addressed in any
existing state statutes and, while several state agencies expressed the
optnion that their legislatures should cover this form of discrimination,
others felt that sexual preference discrimination is a phenomenon distinct
from other forms of sex discrimination, and therefore requires new legisla-
tion. In any case, we found no state that attempted to extend the reach

of existing law to cover such discrimination,

RELATIQNSHIP TO FEDERAL IAW

Under Section 810 of the Federal Fair Housing Law, HUD is required
to refer complaints of discrimination to state or local agencies “wheraver

a state or local fair housing law provides rights and remedies for alleged

discriminatory housing practices which are substanticlly equivalent to

the rights and remedies provided in this title, ..." At present, HUD

antial equivalency of state or local laws without regard
In fact, the HUD

determines subst
to whether not the law prchibits sex diserimination,

regulation (24 CRF, Part 115) specifically provides that HUD may recogaize-

a law as substantially equivalent even if a law "does not coniain adequate

———— .




prohibitions with respect to one or more of the acts based on discrimi

nation
because of sex, L

The Federal Fair Housing Act was aﬁne

: nded in 1974 to cover sex
discrimination.

HUD reissued Part 115 in 1975 but failed to correct

this significant error, Since this study was conducted, at least one

state has been recognized as substantially equivalent although

not currently ;

it does
rohibit sex discrimination and has propused no such
amendments to 1ts law.

PUBLICITY AND INTAKE

Many women are unaware that sex or marital status discrimination

“in housing is illegal. This is clearly supported in testimony received by

the National Council of Negro Women during the preparation of their

report, “"Women and dousing", the result of workshops held in five cities
under contract to HUD, Traditionally, fair housing groups publicize
discrimination in housing, hut most give little attention to housing. Fewer
than 10 percent of the feminist groups contacted during this study were

actively studying or working to eliminate discrimination in housing.

In most states, the human rights agéncies are by default, the
only source of public information on the content of fair housing laws as
well as on the avallability of the agencies to receive complaints fdr
violations of these laws. The three most commonly employed publicity
methods found in this study were: providing speakers for community and
interest group meetings and workshops, printing and distributing fair
housing posters, and issuing press releases to publicize significant
case resolutions or public hearings. While all these methods are
potentially useful, in practicé they are not very effective in alerting
women to their fair housing rights and remedies. . For example, the
agencies in this study reported fhat they seldom receive requests for

speakers familiar with issues of sex or marital status discrimination

vii




in housing. Furthermore, in at least two of the states, fair housing

posters were printed before the law had beenrevised to include pro-

hibitions on sex or marital status discrimination. Ft: zliy, the current
scarcity of cases involving sex or marltal status discrimination which
reach public hearing or result in large monetary awards dictates that

press releases will rot be an effective method for publicizing sex
discrimination,

Budgetary constraints on human rights agencies severely restrict
the services of these agencies, particularly in the area of adequate
intake. While this study recognizes that staffing priorities in state
agencles cannot always reflect the needs of all the groups they serve,
it appeared that training and specialized services in women's issues,
particularly in housing, were provided even less frequentlv than for
other client groups. Thus, while all 11 agencles retained bilingual
staff to assist Spanish-speaking and other minority groups in filing tneir
complaints, only three agencies had hired any staff or specialists for
women's issues, and only four agencies provided any training in this
area. The remalning four agencles retained no specialists in women's
rights and provided no special staff training in this area. The danger
women face In this situetion (s that jurisdiction may be refused in cases

where a prima facie case might otherwise have been established, thereby

depriving them of such protection as the law provides. Nor can state
agencles rely on HUD to assist them [n their publicity efforis. Although
the Pederal Fair Bouslng law was amended in 1974, the Department tas
only very recently begun to inform the public of prohibitions ageinst sex
discrimination in housing, and even these effccts have primarily Lnvolved
a somewhat haphazard dlstribution of fair houslng posters and brochures.

Indeed, many of the states in this study reported that HUD sends them

outdated materials.
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ADMINISTRATIVE INVESTIGATIO

Y

The resolution of complaints and the remedies obtai

red are heavily
dependent on effective case investigation,

The states {ncluded in this
study have {n cormon a considerable battery of investigative powers,

The laws differ in terms of the sequence in which these powers may

be exercised. For example,. while all 11 states have express statutory

fty to subpoena witnesses and documents for a public hearing,
some cannot use this powe.

author

until a public hearing is scheduled, In

one case, a subpoena can be issued only after a finding of probable

cause. The effect of these limitations on the conduct of a complaint

is that records or witnesses can often be sought only after the contents
of testimony are trrevocably lost,

Investigative methods employed by the 1] state agencies differed
significantly. The initiation of investigation by one agency, for example,
{5 the summoning of both complainant and respondent to an investigative
conference. In 3nother actual {nvestigation is always preceded by a

serles of attempts to conciliate,

T~

The type and quality of evidence obtainied by the agency a!so bears
heavily on the eventual remedy. The agencles Su:veyed'gener'éliir con-
currea in identifying evidence from testing, statistical evidence from
respondent business records, respondent testimony of admission and
witness testimony as the most important and reliable evidence for
proving particular instances of discrimination. Agencies were constrained
in gathering evidence by considerations of practicality and economy, and
the evidence collected for a given case was often some compromise between

the ideal and the most easily available evtdencg A

Finally, most agénc!es are seriously underfunded. As a consequence,
lnvestigators hawe lnefficiently high caseloads and the overall strategies they
develop are necessarily limited. This funding limitation also affects the
ability of the agencies to train both intake and investigative staff in

recognizing and investigating the issues involved in sex discrimination

tx

NS




which are often different in contaxt from complaints based on race or

ethnic considerations,

The combination of statutory limitatlons and administrative decisions
required by limited funding,

resolution,

lengthens the time between complaint filing and
The main processing time for cases in this study was about
three and a half months. The changes of satisfactory resolution falls off
rapidly within the first week following occurrence of the discriminatory
act and changes of a hopeful outcome for cases taking 6 moaths to

process are dim.

ADMINISTRATIVE REMEDIES

The battery of administrative remedies at the disposal of state enforce-
ment agencles are not presently being deployed in such a way that they
achieve either satisfactory complaint resolution for the individual victims
of sex or marital status discrimination in housing or long range deterrent
effects on respondents or potential respondents in these cases, Agencles
appear to place a high premium on rapid resolution -~ either through informal
conciliation in which the complainant is likely to secure little more tﬂ@n
the disputed unit or through formal conciliation on terms attractive tg'-tﬁe
respondent. Monetary, damage, and pain and suffering awards are
seldom made in housinc cases involving sex and marital status and when
awarded, the amounts are generally well below the maximums stipulated by

statutes.

An agency which adopts a policy of invoking strong remedies and
a willingness to take cases to public hearing may actually make future
case processing easier by reducing the actual incidence of discrimination,
through indicating to respondents that remedies will be applied in such a
way that sex and marital status discrimination in housing is a less appealing
option than adherence to fair housing law. Further, by demonstrating that

it is willing to back up investlgative findings -- by recourse to public

N e



ring if ne _—
hearing cessary agencles may reduce the time required for concilia-

tlon as well as gaining leverage in exacting terms of agreement favorable

to the complainant, Fimally, aré mest importantly, the victims of sex

and marital status discrimination would rece lve compensation on a scale

more closely approximating the hurt they have endured as a result of
discrimination,

ALTERNATIVES TO ADMINISTRATIVE CASE PROCESSING BY STATE ENFORCEMENT

AGENCIES

Although very few victims of sex and marital status diécrimination
in housing are likely to achleve satisfactory case resolution through
state enforcement agencies, most of these victims have few viable alterna-
tives to agency case processing. Federal laws are frequently less compre—
henslive in scope tha state laws and administrative relief through HUD is
seldom satisfactory due to the lack of coercive powers and also because
many cases will simply be deferred to agencies in "substantially equivalent”
states. Cases deferred to staie agencies stand an even worse chance of
satisfactory resolution than cases initiated directly with the state agency,
both because HUD deferral flles are often conslderably delayed and in-
complete and also because agencies are less than enthusiastic about
processing cases for which they feel they have limited responsibility

and for whlch they receive no funding or assistance.

In addition, the victims of sex and marital status discrimination in
housing often cannot secure private legal assistance except in rare cases.
Very few attorneys speclalize ln housing discrimlnation based on sex or
marltal status under elther Fzdeial or state laws. Further, the cost of
sustaining such litigation is frequently beyond the financial means of
complalnants, and court awarded attorne y's fees are uncertaln. The
development of a private bar specializing in sex and marital status dis~
crlmlnation Ls needed as an alternative to case processing by state

agencies or as a resource on which agencles might draw in thls unfamiliar

area of enforcement.
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S[ate agancis < : >
guneiss do Aol gennrally develop alternative means of

combatting diz R : :
ting dizerimination, Agencies which can scarcely keep akreast

of their growi: Ha
LIELr growing caseloads are often loath to diversify their enfarcement

afiort i ;
effoits to include attempts to combat systemic discrimination. In tne

face of budgetary cuts, most agencies have elected to protect the

strength of their case brocessing riforts tc the virtual exclusion of
techniques aimed at preventing discriminaiion, Thls conservatism
is reinforced by legislative funding procedures which apportion state
budgets according to agency caseload size wiich, by groviding them
with unreasonably small budgets, al the same tme prevents them {rom

attracting the additioral cases needed to increa=e the budget.

Despite ail these limitations, some states have developad
promising alte:ative ynothod:; for combatting discrimination. Some
conduct research Into the effects of urban planning projects on civil
rights generally and some of these studies include research on, fcr
example, the effects of building practices and zoning laws on the
availability of housing for female headed families, Other states partici-
pale fully in revenue sharing and A-95 rev:ew,'and are prepared to litigate
to choke off funds to projects unfavorably reviewsd. ~ Ancther stalz has
adopted a multiple dwelling reporting rule and {s currently performing
computer processing on these forms to detect patierns of discrimination
among operators of large dwellings. (These formis do not currently
requirc: information on the sex and marital status of occupants but could
be extended 10 do 30.)

Rased on the findings of this report, the followirg sets of recom-

mendations are proposed:

RECOMMENDATIONS FOR THE DEPARTMENT OF HOUSING AND URBAN
DEVELOPMENT

HUD should immedlately cease granting "substantial equivalency"
under Title VIII to states which do not prohibit sex discrimination

in housing and home finance.

1.

- xit
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6.
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HUD should strongly
incentives be Coavide

housing dig“iiminat

fecommend to C.: Jress that fj
d to state agencics for procas
fon cases deferrod to thein,

nancial

S5

HUD Coulg Erovide extremeiv
t- state enforcement
and processing

useful assistarce and direction
ageacies through trainis G 1N recagnizing
‘ roe Cases of more recently prohibited forms of
discrimination, State agencias frequantly process so few
cases of sex ang marital status disc:i:nin.{tinn in housing
that they lack the experience to develon appropriate cuide~
i lines and metheds of investigation for such ca;;es. Through
training and/or hardbooks, HUD

to increase their expertise. HUD might also assist the

agencies in sharing and refining some of the tachnicues

already developad by enterprising agencies, such as medel
forms for conducting cases, forms for interrogatories, of
reparting torms for multiple dwellings.

¢ould enable the agencices

g2

HUD should recommend to Congress that Federal fair housing
legislation be extended to prohibit the full range of practices
comprising sex and marital siatus diserimination in hotising

and houie finance, including discrimination based on source
of income, presence of children, and aye.

There is a great need for publicizing the fact that Federal,
and in some cases state fair housing laws now prohibit
sex discriminatica.  HUD should itself publicize and
wliere appropriate, should help states puklicize these
laws in such a way that the iull range of prohibized
practices and the available kinds of administrative

reliet provided under the laws are made known.

HUD should initiate training for attorneys in litigation
tnvolving sex and maritai sratus discrimination in housing,
either through workshops or through funding to law schools.
Such training would serve to attract attorneys to this field

of litigation and would ensure that informed leyal assistance
is available to assist complainants who wish to pursue private
litigation. 2

Strong support should be glven to the Edwards-Drinan legis-
lation which extends HUD's powers and would establish a ‘
revolving fund for litigating housing cases based_ an seaang
marital status discrimination 1% housing, to provide relief
for all victims of these forms of discrimination regardless
of their income,

Riti -
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RECOMMENDATIONS FOR STATE AGENCIES ‘

1.

Sta

grotxep:r:ffrt‘:c)ez)?? agencies should give equal attention to all client

o e Vlctli?'nlmstf'Sex and/or marital status discrimination as

eeon: 5 of race or ethnic discrimination. Staffing con-
$ may practically limit the number of cases that can be

fxpedltxously handled, but these constraints should not be allowed
0 exclude or severely limit any client group.

Some .state agencies are currentiy interpreting existing laws
covering sex and marital status discrimination very restrictively,
thus artificially limiting their ¢lient population, 1n addition to
broader interpretations of existing laws, agencies should also
seek to apply the better known Federal principles of construction,
such as the “disparate impact" test. '

State agencies should broadly publicize their state fair housing
laws prohibiting sex discrimination. This should be done in
such a way that the full range of prohibited practices and the
available kinds of administrative relief provided under the laws
are made known.

Where possible, state agencies should develop effective working

relationships with appropriate advocacy groups, working cooperatively
with them to document and publici»r sex.and marital status discrimina-

tion in housing. Advocacy groups could be helpful in the following
areas: '

® Advocacy groups could assist in case investigations,
by providing utesters" where such data would be use-
ful. Where agencies are prevented from doing so by
statutory or budgetary constraints this would be helpful.

° Advocacy groups could function as a publicity channel
-- making the provisions and administrative relief
available under state laws more widely known.

® Advocacy groups could help monitor compliance with
conclliation agreements.

o Advocacy groups could help clarify and/or enforce
' existing laws, for example, by bringing “patterfx
and practice" suits against large housing suppliers.

xiv .
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5. Where such powers are not already granted, state agencies should
propose leglislation to acquire the following lnvestigatory powers:

T——

permission to post dwellings under investigation,
particularly in states where injunctions or subpoenas
are difficult or time consuming to obtain is crucially

important to secure desired housing units for complainants.

Agencies should obtain the power to subpoena witnesses,
and take depositions, to compel respondents to complete

interrogatories quickly and to comply with default pro-
visions.

Agencies should be able to requlre records of housing
transactions be retained for at least 120 days.

detailed records should be kept of all cases (even
those informally conclliated, and those dlsmissed
for lack of jurisdiction) so agenc es can detect
patterns of complaints and identify habitual dis~
criminators. These records should be summartzed
and reviewed periodically,

Adoption of record-keaplng procedures similar to
those employed under the New Jersey Multiple
Dwelling Reporting Rule could greatly zssist agency
enforcement and lnvestigative efforts. Although
the cost of initlating such a project may be sub- .
stantial, computer monitoring and statistical
compilatlons should result in later Investigative
and enforcement economies. All multiple dwelling
reporting forms currently in use should be revisea to
Include information on the sex and marital status of
occupants,

Unlform investigative forms with written guidelines
should be developed to assist Investigators in
gathering evidence in housing cases involving sex
and marital status dlscrimination. Training in the
use of such forms should be provided for all involved
staff.

6. Agency administrative procedures could be Improved in many cases.
Some of the more important areas are:




L] Complainants alleging housing discrimination based
on sex and marital stalus discrimination should always
be informed vmen the processing of their case may be
lengthy in order that complainants who are able to do
so may obtain private legal assistance before legal
deadlines =xpire.

° Informal conciliation should be recommended only
advisedly. Complainants in these cases should
always be informed that they may be exchanging
stronger remedies for quick resolution. Terms and
outcomes of conciliation agreements should be
monitored by agencies more frequently and con-
sistently.

[ Where agencies are authorized to assess damages, the
full amount of damages lncurred as a result of the dis-
crimination should always be awarded to the complainant.
Pain and humiliation should be presumed to have occurred
in cases where an applicant is informed that she is con-
sidered an undesirable tenant, partlcularly where witnesses
are present or where her moral character is impugned.
Maximum pain and humtliation awards should be scught
where warranted and they should be assumed to be
warranted more often,

Where their laws and financing permit, state agencies should initiate
pattern and practice suits against large respondents 'in cases where
important legal issues are involved, They should also attempt to
litigate in order to block funds for projects with discriminatory impact.

Xvi



Chapter 1

SEX AND MARITAL STATUS DISCRIMINATION IN HOUSING
AND HOME FINANGE; A COMPENDIUM OF SAMPLE CASES
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1. SEX AND MARITAL STATUS DISCRIMINATION IN HOUSING AND HOME
FINANCE:; A COMUI'ENDIUM OF SAMPLE CASES

State and federal administrative experience with enforcement of
falr housing laws prohibiting discrimination based on sex and marital
status has been lxmxted not only in duratien, but also in the number of
cases resolved. As a result, there has bean little administrative or judiclal
elucldation of these laws of the kind seen In other areas of clvil rights liti-
gation over the past two decades. This lack of interpretive elaboration is
particularly critical since discrimination based on sex or marltal status
often raises compllcated facades and may be more difficult both to identify
and to prove than is, for example, discrimination based on race or national
origin. Although it ls generally easy to tell whether someone s female,
other shared characterlstics of the victims of sex and marital status dis-
crimination are frequently coﬁplex sets of social and economic features
that are, in legal contexts, inadequately renognized and less adequately
understood. This is not to imply that all cases involving race discrimina-
tion are simple to recognize and to prosecute; it is only to recognizé that
the greater maturity and enforcement effort behind provisions outlawing
race discrimination, as well as the helghtened societal perception of this
discrimination, make these cases better understood. Judicial decisions
on race discrimination, taken together, provide a record of increasing
sophistication, both in recognizing the discrlminatory nature of certain
22is and in recognizlng the inadmissable character of certain defenses
of these acts, But comparable sophistication is only now developlng for

cases Involving sex or marital status discrimlnation.

Neither do we mean to imply that race dlscrimination and sex and
marital status discrimination are in all regards distlnct, All too often
they occur together and ‘he same individuals are victims of several kinds

of discrimination at once. As long as sex and marital status discrimination

.



are poorly understood, womei, and ¢spacially mincrity women, will contiaus
to be barred from equal access to housing, since those who control the
housing .. ~ket are masters at cloaking the currently unacceptable in the
| gulse of the as yet unidentified or misunderstocd. Similarly, the National
Council of Negro Women has suggested, “"as the industry's knowledge of
the new prohibltions on sex discrimination increases, we can expect overt

blas In some guarters to be replaced by subterfuge. ul

Because fair housing laws prohibiting sex and marital status dis-
crimination in housing are relatlvely recent, and thelr interpretation as yet
meager, this report will begin with a compendium of sample cases. We
have adopted this sequence of discussion for two reasons. First, the
presentatlon of actual cases provides a dramatlc means of presenting the
range of forms such discrimination can assume, Secondly, at this point

in history, it seems more appropriate to appraise the adequacy of present

covered therein, rather than to limit our definttions of sex discrimination
accordlng to the rather conservative interpretations presently availahle

under existing statutory language.

The compendium begins with relatively straightforward prima faciez
cases of discrimination and progresses to more subtle and covert practices.
with some elaboration, these cases are drawn from ihe sample of complein-

ant files in the state agencies visited.

Admission or Indication of Intent ‘

The most easily recognized example~ of sex or marital status

discrimination are those which involve either an outright admission of

3 National Council of Negro Women, Women and Housing: A Report

on Sex Discrimination in Five American Cities, (Washington, 1975) p. 83.

!
:
I
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I
:
laws according to the potential range of unfair treatment which should be

4 A prima facie case is one in which the facts themselves raise a
presumption of merit and place the responsibility of rebuttal on the respon-
dent,




intent by the respondent, or some clear circumstantial indication of that

intent. The following is an example of the latter sort of case:l

'

Case 1

Juanita S. is a young law student on educational leave
from her job as an airllne ticket agent. Juanita receives

a small stipend and Ils also anticipating payment of
$20,000 from the sale of her home. She applied for

an apartment in a small garden complex and was informad
that in order to rent she would elther need to obtain a co-
signer for her lease or to provide one year's rent in advance,
despite the fact that her credit references were impeccable.
Investigation revealed that this requirement was imposad
on female tenants without exception and was never imposed
on male tenants.

The following case involves admission of discrimination on the

basis of both sex and marital status:

Case 2

Andrea J. and Barbard T, are single women in their late
forties. Since they both have moderate incomes, they
decided to pocl their resources in order to obtain a
better apartment, When the rental agent accepted
their deposit she told them that although their credit
and references were acceptable, single women were
requlred to pass a housekeeping test which consisted,
essentially, of refurbishing the apartment in question.
The two women spent about 20 hours cleaning and
painting the apartment and purchased supplies for
these purposes with their own funds. When the
women had completed their test, the rental agent
informed them that she preferred to rent to married
tenants and that in the interium, she had secured

a married couple as tenants.

Only fictitious names are used in these case descriptions.




The duplicity and expolitation involved in this case are its unusual
features; the allegations that single women are untidy and are poor house-~
keepers are very commonplace indecd, Further, single women are often
denied housing on the grounds that they are unabie to malntain a property,
carry out simple repairs or even mow the lawn. Speculatlons that a single
woman ls domestically irresponslble are often conjoined with the specula-
tlon that she 1s immoral. While allegations of immorality are also, at
times, made agalnst single men, this occurs with less frequency and
perhaps with more toleration, Single people are also wldely balieved to
have voracious social appetites, In additlon to the expectation of noisy,
destructive parties énd a virtually unending succession of overnight guests,
when individuals of the same sex elect to share accommodations it may be
implied that their relationship {s based on more than simple friendship and
economy. In the great majority of almost all these cases, the assumptions
are based on nothing more than stereotypical generalizations assoclated

with the sex or marital status of the applicant.1

Either because they are considered less responsible, or in some
sense less deserving, single tenants may also face systematic exclusion
from participation in government sponsored programs and projects, as in

the following case.

5 Case 3

Bob H., a young securlty guard with good flnancial
standing and references applied for a "sweat equity"
loan. He was denled this loan on the grounds that
HUD regulations restrict such loans to families.

Several cases where never married, divorced or separated women
with children were denled public housing were also encounted in agency
case files. At tlmes this involved exclusion from a housing project in

which the woman had previously lived with her husband. Of course, simply

e

X For further discussion, see National Council of Neuro Women,
“Myths Wldely Current About Women in America", op. cit.,p. 110 gt seq.
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belng married does not make a woman Immune from sex or marita! status

discrimination in housing, as exemplified in the following case:
Case 4

Carlos and Marie F., a yound couple with a three year
old child, applied for an apartment in a large complex.
The apartment cost $210 per month and with their com-
bined monthly income of nearly $1000 the family met
the requlrement that rental cost net exceed 25 percent
of the monthly tncome. They were denied the apartment
however, on the grounds that Maria's income could not
be counted slnce she might become pregnant again.

At first glance, this might seem like a reasonable response, one
aimed not at discriminating against Marla, but at projecting an experienced
guess about the financial stability of young couples within childbearing
age. On closer scrutiny, however, a number of questlons arlse about the
validity of the rental agent's arbitrary gensralizations, For one, therz is
no Indication that Carlc . and Maria have any intentlons of having more
children, at least not durlry the term of this particular lease. They may
plan to have more children, but not until their economic situation improves
or they can buy a house. Alternatively, they may plan to have a child, but
anticipate no change in financlal well-being. After all, Maria may plan to
continue work until her child 1s born and resume work shortly thereafter.
Indeed, her pregnancy-related exponses may be entirely provided hy medical

and disabliity insurance through her emp‘loyPr or union.

Discrimination Resulting from Application of an Apparently Sex-Neutral
Policy

Rental policies which prohibit rentals to families {n which there is
only one parent are falrly common. These policies are generally defended
by the contention that supervision of children is more lax {n a one-parent
family. While a policy of not renting to single-parznt families might 5

appear to be sex-neutral, over 90 percent of all single parent families



1
are headed by women.  Even if this policy does not explicitly penclize
female family heads, It is statistically certain to have a disparata .mpact
on them. The following case is an example of discrimination agalist a

female headed family.
Case §

Joan R., a working mother with children in elementary
school, applled for an apartment in a large building.

She was denied the apartment on the grounds that since
she worked, her children would be unattended. Patiently
she explained her child care arrangements to the rental
agent who told her that regardless of her arrangements,
he would rather leave the apartment vacant than rent it
to her.

Rules which do not fully value alimeny, child support, public
assistance or various other forms of social insurance in assessing credit-
worthiness or financial stability have a similarly unfalr impact on women,
since women are far more likely to rely on these and other forms of

"unearned" {ncome in seeking housing accommodations.

Even a woman who elects to remain at home with her children is
not immune from allegations that she will neglect them, as in the following

case.
Case 6

Anna B, is a young mother with two children, one and
three years old. Anne recelves public assistance, to
help her care for her children until they are old enought
to attend school and she is free to seek training or
employment outside the home. She placed a deposit
on an apartment well within her means, and prepared

1 According o the U. S. Bureau of the Census 1970 Current Populaticn

Series, approximately 91 percent of all children under 18 living with only one
pacent li- ed with thelr mothers, (U. S. Bureau of the Census, Current Popula-
tion Reports, Series P-20, No. 212, Marital Status and Famlily Status: March
1870, p. 20).°



to move In. Subsequently, the rental agent informed
her that she could not move in because the owner was
afraid that, since she did- not work, she was a "party
girl who wouldn't take care of her kids". Anne has
never met the owner.

We have seen that sex alone, or marital status alone were sufficient
to ﬁrevent individuals from securing the housing they wanted. When certain
other characteristics such as presence of children, or presence of children
combined with non-wage income are known to landlords and realtors, the
applicant Is In double or even triple jeopardy in her search tor decent
housing. And if, in addition, the applicants are poor or black or Spanish
speaking or consldered too young or too old or are handicapped, they may
well have reason to despair of finding decent houslng.1 All these indivi-
duals should have an equal right to the housing they are seeking. In the
next chapter we will consider the extent to which these rights are recognized

under exlsting falr housing legislation,

1 For further discussion see Natlonal Council of Negro Women, "Women
with Sex-Plus Disabilities op. cit. page 83 et seq.
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2 SCOPL OF STATE STATUTES PROHIBITING SEX AND MARITAL STATUS
DISCRIMINATION IN HOUSING AND HOME FINANCE

2 ol Background

Where ten years ago only one state in the nation had any provision
for guaranteeing sex equality in the housing market, today a majority of
states -~ 36 in all -- include sex among the prohibited bases of discrim-
ination in their fair housing or credit laws, and 23 prohibit discrimination
based on marital status as well. In 1959, Colorado was the first state to
prohibit sex discrimination in housing and Pennsylvania enacted a similar
provision in 1969, New Jersey's 1970 amendment made it the first state
in the country to include marital status as a protected class in its fair
housing law. Within the brief period of time since those initial steps
were taken, however, there has been a spate of similar amendments to
state fair housing laws.,

All of the cleven states in our study enacted sex discrimina-
tion components of their fair housing laws within the past eight years years
and eight states have added marital status provisions as well -- some in
just the past year. Figure 1 is a chronology of state and federal housing
legislation prohibiting sex or maritql status discrimination. Figure 2 is s

summary of legislative typology for all states, and Figures 3 and 4 display
this information graphically.

The eleven states included in this study were selected to represent
a variety of configurations of statutory coverage and administrative
mechanisms, combined with an experienced agency and a substantial case-
load. 1 Conditions in the states selected are generally among the most
favorable in the nation for ensuring fair treatment for the victims of sex and
marital status discrimination. It is discouraging that even in these states,
justice for these victims is far from assured.

1 The site selaction methodology employred in this study is describad
in the appendix.
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Figure 1
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‘ Figure 3
Typology of States Prohibiting Sex Discriniination in Housing
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Figure 4
Typology of States Prohibiting Marital Status Discrimination in Housing.
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2.2 Relationship Retween State and Faderal i.agislation

Most state laws prohibiting housing discrimination based on sex
and marital status are patterned on the Federal Civil Rights Act of 1368,
which originaliy prohibited racial discrimination in a broad range of real
estate practices. With few exceptions, the state laws track the federa!
Act in its basic guarantee of freedom from discrimination in the sale or

rental of a residential unit or undeveloped land, or in the terms, conditiors,

‘and privileges of services or facilities. Also, most contain the other

prohibitions found in the federal law: advertisemments which indicate
discriminatory practices, failure to negotlate or transmit bona fide offers

in good falth, representation that dwellings are not available when in fact
they are, use of applications or inquiries which indicate a dis_criminatory
intent, and exclusion of persons from access to multiple listing services

or real estate brokers' organizations. Blockbusting and restrictive coven-
ants are also prohibited by a number of state statutes, although thase are
more directly applicable in cases of race rather than cases of sex or marital

status dlscrimination.

The federal law also covers discrimination in the financing of reai
estate transactions. Many state housing laws cover financing in a pro-
vision similar to that found in the federal law, which prohibits the denial
of financlng or the {mposition of different terms xnd conditions on financial
asslstance in connection with the pﬁrchase, repair, or construction of a
dwelling on the basis of sex. Most statutes also prohibit inquiries in
connection with financing which indicate directly c. indirectly an inten-
tion to discriminate. More recently, a number of states have adopted
special provislons regarding equal credit opportunity in general, in addition
to, or instead of, home financing clauses under their fair housing laws.,
These new credit laws, which normally cover a broad range of consumer
credit transactions, as well as home financing, are often modeled after the
Federal Equal Credit Opportunity Act passed by Congress Ln 1974, As

will be discussed at more length in Section 2.7, these new credlt acts

a". 4 L-11-



frequently enumerate an array of prohibited behavior more detailed than that
in a typical home financing clause enacled as part cf a state fair housing
law. In addition, these credit laws may provide complainants whose fair
housing disputes involve lending practices with more remedies than are

available in other types of housing complaints.

2.3 The Judicial Experience Under Federal Law

! Because both federal and state laws bannlng sex discrimination
in housing are relatively recent and only sporadically enforced, there has
been llittle judicial interpretation of these provisions to date. However,
although there ars important differences between the two sorts of ceses,
the results of faderal fair housing casas involving race discrimination can
be instructive Ln determining the kinds of proof requirad to sustain a sex
discrimination complaint and the ‘orms of remedial powars available to

fair housing agencies and the courts,

For the most part, the Federal Fair Housing Act of 1968, known
as Tltle VIII, has been liberally construed by the federal courts as a broad
mandate for remedying discrimination and achieving equal housing og ortun-
ity. It is currently accepted that Title VIII prohibits conduct which i3z con-
sclously motivated by discriminatory intentions or is explicitly discrimina-
tory. However, it {= equally important that discrimination be recognized
in those instances when a seemingly neutral policy résults in a "disparate

fmpact" on the opportunities of a particular race or sex,

The ."dlsparata impact” test uf measuring discrimination wasv
originally developed in racial discrimination cases in employment.]
Through the application of socioclogical and statistical data, it enables
victims of discrimination to get behind the tacade of "neutral rules” by
proving the discriminatory consequences, rather than the discrlminatory

motlves, of a particular practlice. Although neither state nor federal fair

housing doctrine is as thoroughly developed as federal fair employment law,

Griggs v. Duke Power Ccmpany, 401 U.S, 424 (1871). .
12—




a "disparate impact" theory has at times baen applied in racial housing
casas under Titla VIII.1 While the exact status of such an "effects” tost
for measuring discrimination kas recantly baen thrown into some doubt by
the U. S, Supreme C'.;urt,2 thare is as yet no clear indication that “dis~
palrate impact” is not an appropriate standard of proof uader Title ‘\/III,3 or

under state fair housing laws.

As will be illustrataed at a numbear of points throughout this raport,
the availability of a "disparate impact” test is often critical in proving
mora subtle forms of sex discrimination -~ such as discriminaticn against
singla-parent families -- particularly sinca federal law and many stata
fair housing laws do not contain provisions expressly prohibiting discrim-
ination based on marital status. Thus, it is interasting to note that ona 1
of the first cases under Title VIII's new sex discrimination provision involvad
a refusal to rent to a divorced woman and her son bacause there was no man
in the household. Although the critical factors might be describad as marital
status or single parenthood, rather than sax, a consent dacress was issuad

by which the complainant was parmitted to live rent-free for a period of

1 See for example, U,S. v City of Black Jack, P.H.E.O.H., Section
13,693 (Bth Cir. 1274) and Kennedy Park Homes v Citv of Lackawanna, 318
F, Supp. 669 (W.D. N.Y., 1970), affirmed 436 P. 2d 108, (2d Circuit 1970),
certiorari denied, 401 U,S. 1010 (1971). .

2 See for example, Washington v. Davis, 12 FEP Cases 1415 (June 7,
1976), upholding an employment test agairst a Federal constitutional
challenge, despite its disparate impact on minority police applicants.

8 In Resideats' Advisory Board 2t al. v. Frank L. Rizzo, Civ No.
71-1575 (E.D. Pa. Nov. 5, 1576), the Court expressly rejected Wash-
ington v. Davis as a standard for Title VIII. But see, ‘!llage of Arlington
Heights v. Metropolitan Housing Develooaent Corp., 45 U,.S.L.W. 4072
{(Tan. 11, 1977), remanded by the U. S. Supreme Court in light of the

Washington case,

4

Volosken v, jordan, et al,, ..o. C74-788 (3.,D, Ohio, 1nled Aug. 10,
1974), reportad in P.H.E.O.E, Rptr, Bullatin Saction 9.2.
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‘time, hava her security deposit returned, and be paid an additional amzunt
1 . . X

in damages,

In addition to not having to preve a discriminatory motive, Title VI
does not require that discrimination based on race or sax be shown to the
sole factor involvad in a less than even-handed housing transaction. So
long as tha prohibited behavior plays a part in an unfavorable transacticn,
a Title VIIT complaint can be maintained.z This i'nterprc:tbation has bean
followed almost across-the-board in the enforcemant of state fair housing

laws.,

2.4 Primary Coveragz of State Statutes; Sex and Marital Status

Of the eleven states included in the present study, California,
Conneacticut, Dealaware, Massachusatts, Michigan, New Jersey, New York,
and Washington prohibit bot sex and marital status discrimination in homs=
sales, rentals and finance; Kansas, Ohio and Pennsylvania prohibt housing
and home finance discrimination basad on sex, and Ohio has a saparate
credit law prohibiting marital status discrimination in mortace landing.,
Figure 5 summarizes the scope of primary 'and supplementary coverage for
state fair housing and credit laws prohibiting sex or marital status dis-
crimination for these eleven states, It is important to point our that in
states which prohibit both sex and marftal status discriminatlon.', nearly 77

percant of all complaints recaived iavolve allegations of marital status

L The U. 8. Justice Department docket curreatly includes a number of
pending actions, as well as negotiated consent decreas, some of which
involve issues of "disparate impact" policies. See e.g., (U.S. v Muealler,
et, al. (N.D, Ill., memorandum opinion filed Dec. 20, 1976) and J. S,
v, Prudential Fed. 8 & L Assoc., st al. (D. Utah, filed April 15, 3376),
{nvolving refusal to count alimony and child support as income; U, S, v,
Samson Magt. Corp. et al, (N.D,ga., consant dacree and oral ruling,

Oct. 25, 1975) U.S. v. Builder's Institute of Westchestar and Putnam
Counties (S.D.N.Y.. parital consent decree Sept. 24, 1976), and U. 5.
v. T & L Gardens (D.N,]., consant decree Nov, 16, 1976), involving
refusal to rent to single and working mothers,

2

"See for example, Smith v. Sol Adler Realty Co., 436 T".2d 344
(7th Cir, 1971). 5 .
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discrimination. In states which do not prohibit marital status discrimina-
tion, such casas can be accepted anly if the policy involved is recognized
as having a disproportionate impact cne one sz2z or is found to be a pretext

for sex discrimination.

While state laws themselves exhibit considerable variety in terms
of the primary categories explicitly coversd, agency and court interpreta-
tions of statutory coverage play an equally significant role in determiring
the actual reach of state civil rights laws. Within the categery of sax
ciscrimination, for example, there are few differences in statutory defini-
tion of coverage among the state laws wa studied, yet agency interpreta-
tions of the general ban against sex discrimination in housing is widely
varied. Results of our study showead that a state agency strongly commitied
to sex equality in housing can use imaginative interpretations to extend
even a limited state law to encompass a wide variety of situations involving
discrimination. By contrast, even a state law with broader statutory
coverage may fail to reach as far if implementad by a conservative agency

with a cautious approach to interpretation and implementation of the law.

The most critical variation found in the fi2ld was whether a particu-
lar state utilizes a "disparate impact™ theory of sex discrimination, rather
than always requiring explicitly sex-based treatment. ~One state agency,
for example, although limited in its statutory mandate to prohibiting dis-
crimination based on sex, has adopted an interpretive policy to accept
complaints stemming from a refusal to rent to single-parent families.

While some states would refrain from accepting such t_:omplainis unless
expressly mandated by the legislature to 'prevan;’r_r_;arital status discrimina-
tion, this agency has wlsély recognized that s.uch poliqi_es have an éxtremety
disproportionate impact on women as a class, and therefore, constitute a

form of sex discrimination.

Other common real estate practices which fall far more heavily on

women than on men, and could thus be considered sex discrimination,
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iavolve r=fusal to considar income _from'such sources as spousal mair-~
tenance, vhild support and public azsistance. Popular stersotypes con-
carning the unreliability .af such income or the character of persons who
raceiva it often lead to an automatic refusal to reat, sell, or lend menay

to parsons relying on support of a formar spouse or on Aid to Dapendent
Children -- nearly all of whom happan to be women, Daspite tha se.erely
disproportionate impact ugon women of such practices, it dozs not appear
that any of the states in our study have as yet taken a firm position on their
illegality under sex discrimination laws. A proscription against marital
status discrimination .would dttack these practices more directly . However,
bacause of the close association batwzen type of income received, marital

status, and sex, states whose laws do not extend beyond sex discrimina-

tion could use the “disparate impact” test to begin to alleviate this common

but subtle form of sex discrimination. Hopefully, the "disparate impact”

test will bacomea rmore widely usad as expertise in the field develops.

The affect of variation among agehcies in interpreting the scope of
sex discrimination provisions can bz illustrated by the probable reception
various complatnants in the compendium of sample casas would be likely

to receive in different agencies whose laws prohibit sax, but ot marital

status discrimination. Because of the prima facie nature of the discrimina-
tion in Case 1, Juanita S. should exl-aerience no difficulty in pursuing her
case, so long as the agency carrtes out an initiél investigation revealing
the express nature of the sex differential. Other complai_r_xaﬁt_s will not
have such an easy time, however, In Case 5, for exrmple, Joan R. met
with the common practics of refusal to rant based on the combineé factors
of baing divorced and having childran. Neither of thése-bases sgems to
fall Squarely into the category of sex discrimination, as long as the land-
lord would ‘refuse to rent to single male parents as well. In an ageancy

unsophisticated in the various housing problems facgd by women, this
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complaint would prozabily ba scresned outl immadiataly, o dinmisssd

carly for lack of prosable cause, ox the grounds that tha practice invelved
discrimination because of marital status -- not forbidden under state law

-- rather than discrimination because of sex. Howaver, in a more sophisit-
cated agency, discrimination against fingle parent families would be con-
sidered sex discrimination, based or the fact that the overwhalming majority
of single parent families are headed by women. Thus, Ccse 5 would very
likely receive sigrificantly different treatment, depending on tha jurisdic-
tion in which Joan R. lived. Similarly, Case 6 might well be screenad ont
or less fully Investigated, depending on the relevant agency’'s sophistica~
tion in recognizing the disparate and unfair impact on women such as

Anne B. of the “welfare drone" stereotype.

Even in a jurisdiction which liberally ‘applies a "“disparate impact"
theory of sex discrimination, however, some of these complainants would
experience difficulty in securing lagal redress. In Case 2, for 2xample,
where marital status was the proferred reason for refusal to rent, Andrea J.
and Barbara T, might be barred from vindicating their claim ualess it can
be shown that single males are accepted as tenants undes sirilar circum-
stances. Statistics, alone, may not be sufffcient to show a "disparate
impact” on the two women, in the absence of any other sex differential
in the realtor's policies. Bob H. in Case 3 has even less chance
of legal protection under a purely "sex discrimination” rationale, since the
HUD regulation is not only sex neutral on its face, but probably does not
result in a disparate hmpact on single men under any other statistical

rationale either.

Case 4 is {n many ways the most difficult to assess. Clearly,
Carlos and Maria F. are being held to a different economic standaré
because Maria is a woman of childbearing age, and thus her income is

presurried to be Jnreliable.l In many w2vs, this is the clearest example

1
1 . For a discussion of the stability of a women's income and the ilke-
lihood of income decline see KETRON's Women in the Mortgage Market
(Washmgton 1876). ‘
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- of pure sex discrimination of ail the cases in the Compendium, since child-

bearing capacity is uniguzlv and inherently relatad to Maria's sex. Such
policies, however, are among the most unrecegnized and unremediad forms
of discrimination againzt women today. In December; 1976, the U. S.
Supremse Couct held that an employer's differantial treatment of pregnzincy
in terms of amployee disabi}'ny- benefits did not constitute gendar~-based

ooy 1
discrimination.

Tne full impact of this decision on other discriminator'y policies
of employars -- as well a. related policies of others subject to sex dis-
crimination laws, such as realtors -- remains to Se seen, though the
spectre has certainly been raisad that a variety of unfair policias stermming
from a woman's ability or choice to bhear children will go unchallangad.
One encouraging sign, however, is that a number of state human rights
agencies, responsible for enforcing egual employment and housing laws,
have alr:ady repudiated the U, S, Supreme Court's reasoning for purposes
of enforcing their own state civil rights laws. Two of these states,
Pennsylvania and Michigan, are among those studied in this report.2
Hopefully, this state-level trend represents whéi: will become a nationwide
commitment to eliminating such practices under sex discrir:ninatzion laws.
Of course, for the time being, the success of Carlos and Maria F. may well
depend on the farsightadness and cou‘rage of the civil rights agency 1n their
jurtsdiction té buck both Fedaral law setbacks in thié area and the negative
pressures irom industries which have traditionally relied on pregnancy and

maternity factors in their pelicymaking.

: General Electric Co. v Gilbert, 13 FEP Cases 1657 (Sup. Court
December 7, 1976). ;

2

Michigan Dept. of Civil Rights ex rel. Iones, Butler & Peake v.
Michigan Dept. of Civil Servica, Nos, 18726-S2, 20944-82, 23631-~52

{Michigan Civil Rights Commission, Jan 25, 1977); Anderson, et al. v.
Upper Bucks County Area Vocational Technical School, No. 27 C.D,

1976 (Pa. Commonwealth Court, May 5, 1977).
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States which have both marital status and sex discrirination sro-
vislons in their fair housing laws clearly have more leeway in handling
several of the sample complaints found in the Compendium. It it interesting
to note that in those states studied which prohibit both sex and marital
status discrimination, nearly 77 percent of all sex-relatad complaints

involve allegations of marital status discrimination.

While there is still a paucity of thoughtful agency or judicial intar-
pretation as to what constitutes marital status discrimination, at least ono
reported opinion has defined this form of discrimination to proscribie a
refusal to rent to two single women living togather, where the landlord
would have rentad to a marriad couple.1 Such an interpretation would
certainly protact the two women in Case 2. Similarly, states with marital

status provisions can invalidate landlc.d policies which stem from stereo-

2
types about the financial unrellability or social immorality of single tenants.”

For example, a Delaware Attorney General's opinion takes the position that
a landlord's requirement that single tenants agree not to have ovarnight

guests of the opposite sex violates that state's fair housing law.

Another important problem covered by marital status discrimination
is the common practice by public housing authorities, includinag HUD, of
reserving public housing uaits or other forms of housing programs and
subsidies for families. New York's Division of Human Rights has takan
the position that such an eligibiiity criterion constittitcs marital status
discrimination in violation of the Human Riahts Act, and apparently has
dissuaded state housing authorities from this practice, The policies

discussed in Case 2 would fall under such a provision,

5 Zahorian v. Russel Fitt Real Estate Agency, 62 Ne;«r Jersey 399,
301 A-2D 754 (1973).

2

Connecticut's Marital Status provision expressly denies protection
to unmarried couples, however.

- -20-
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Finally, the complaizants in Cases 5 and 6 would fare better in
"marital status" jurisdicticas. As shown above, sex discrimination pro-
visions in fair housing laws can be interpreted to alleviate some of the
burden upon women with children. Marital status discrimination provisions
go farther, however, by diractly addressing the problem of landlords who

rent to two-~parent families but not to single persons with children.

255 Supnlementary Coveragae: Presence of Children, Age, Source of

Income and Sexual Preference

While the inclusion of "marital status" among the protect'ed classes

of a fair housing law is certainly tha most important supplement to sex dis-
cr}nination prohibitions, other forms of supplementary statutory coverage
may also be important to reach all of the various forms in which women's
equal housing oppartunity may be thwarted. Of particular importance ara

express statutory protections against discrimination based on presence of

children, aga, sourca of income, and sexual preferance. At present, nearly

half of the states included in our study -- California, Kansas, New York,
Pennsylvania and Washingtoa -~ have none of these supplemantary pro-~

visions, and only Massachusetts and Delaware have more than one supple-
mentary provision.

Few states have directly faced the problem of discrimination on

the basis of presence of children in the housing market. Massachusetts

is the only one to include presence of children expressly as a protected

category in its fair housing law, Expllcit prohibitions of discrimination basad

on age have been added with some frequency to fair housing laws in recent
years, but the thrust of these enactments is generally felt to be towards
protection of the elderly, not children. Of the states ln our sample, only
Michigan's Civil Rights Commisslon interprets their ‘age' provision to
forbid refusal to rent becausz of the presence of children in the household.
In fact, Connacticut's age provision spetifically excepts children under
fourteen from coverage. The other two siate agencies studied which have
age discrimination provisions in their fair housing laws -- New Jersey and

Delaware -- have not needed to decide whether refusal torent to children

_21.;‘ 7
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constitutes ags discfimination, since both states have siatutes outside the
civil rights acts which make it unlawful to refuse 1o reat to a family with |
children.l However, for other states which preseatly have, or in the
futura may acguira, age discrimination provisions in their fair housing
laws, Michigan's use of a similar clause offers an inventive way to

combat discrimination against families with children.

At this time, Massachusetts is the only state studied which
expressly prohibits discrimination based on the applicant's receipt of
public assistance or public housing subsidy. One other state, Maine,
also prohibits discrimination based on receipt of public assistance. Those

provisions would clzarly help Anne B., the complainant in Case 6.

Several state ageacies expressed the freling that their state
legislatures should adopt brosciptions against discrimination on the basis
of sexual preference, as such practices present a frequaently occurring
problem which the agencies find themselves unable to solve, Delaware's
agency has taken a'public stand on the issue, holding that discrimination on
the basis of sexual prefersnce is sex discrimination. The opinion of most
other agencies interviewed, however, is that sexual prefer_ence discrimina~
tion is a distinct phenomenon which requires new legislation. XNo state
presently has statutory provisions expressly preventing housing discrimina-

tion based on sexual preference.

2.6 Inroads oa Coverage: Unit Examptions and Statutes of Limitation

State fair housing laws vary only slightly from each other and from
Title VIII in the types of market behavior prohibited, As already described
in Section 2.2 of this report, typtesbstatutes prohipit discrimination by

landlords, sellers and realtors in selection of applicants, as well as in

. For further discugs.on of these statutes, see Section 2.6, Othar
State Laws Affecting Loua! Housing Oppertunity; below.
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the terms and canditions of any transaction invelving developed or undevalopad
real estate destined for residential use,l Use of advertising or applicaticn
forms suggesting an intent to discriminate is often prohibited, as are fail-
ures by realtors to transmit bona fide offers for discriminatory reasons and

the common practica of “steering” protacted classes to one area or building.

Greater variation exists in the legislative designations of housing
' unit,? to be covered or exemptad by the law, however. Most of the statz
laws in this study {Connecticut, Massachusetts, Michigan, New Jersey,
New York and Penasylvania) contain almost identical exemptions from
coverage for dwellinas of two units where the owner or member of the
ownar's family occupies one of the units, as well as for rental of rocms
within an owner-occupied housing accommodation. Although less restric-
tive than parallel provisions in Delaware and Kansas which mirror Federal
law by extending the exemption to owner-occupied buildings up to four
units, even two-unit exermptions can significantly limit housing opportuni-
ties for protected classes in urban areas where older two-unit homes form
a large segment of the rental market. Most zevere in its potenttal impact
is the exemptlon in California law for all buildings of four or less units,
regardless of owner occupancy ., which may include over half of all avail-
able dwt—:llings.2 The laws of Washington and Ohio have the broadest

sweep, with no exemptions for small buildings at all.

R Some state statutes, such as New York's apply solely to housing
accommodations, not real estate in general. The term "housing accommo-
dations" is typically defined as “any buildi.g, structure, or portion thereof
which is used or occupied or is intended, arranged or designed to be used
or occupied, as the home, residence or sleeping place of one or more human
beings." New York Executive Law, Sec. 292 (10) {McKinaey 1972). Others
such as New Jersey, include commarcial property within the scope of fair
housing law coverage, in addition to residentlal property.

2 Based on figures obtained from U. 8. Department of Commerce,

1970 Census of Housing {Washington, 1972)
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Other exemption
include Calticrnia's exa
not conducted through a realtor, M

occupiad buildings of two or

publically advertised or listed, and rental of rooms in religious organiza-
tiqns or private clubs whosa rental to members only does not fonin the

primary purpose of the crganization -~ a provision found in Xansas and

Chio.

where all rooms or units are reservad for members of one sax anly (Caon-
necticut, New Jersey, New York), Occasionally, the latter type of

exemption is limited to college dormitories, as in Wash:ngton and

California.

In addition to exsmptions of certaia kinds of units, the fair housing
laws in all eleven states studied contained statutes of limitation which
restrict the filing of discrimination complaints to a set period of time after
the date the alleged discrimination occurred, After a specified number of
calendar days, agencies may no longer accept jurisdiction over a complaint.

The statutes of limitation for filing fair housing complaints in the elevean

lichigan's exemption for non-owner

s from coverage found in the varicus state laws

mption for sala of private single-family homes

less units whare the sale or rental is not

An exception is also frequently made for housing accommodations

states included in the present study are shown below.

State

Statute of Ll-m itations

Californla
Connacticut
Delaware
Kansas
Massachusetts
Michlgan

New jersey
New York

QOhfo
Pennsylvania

washington

60 days
180 days

45 days
180 days
180 days

90 days
180 days
365 days
180 days
. 90 days
180 days

L
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Statutes of limitation were shortest 1n Delaware (45 days) and tn
California (60 aays). Not surprisingly, agency staff in these states falt
that the time for filing should ba leagthenad sinca complainants may deloy
filing in an initial attempt to resolve their complaints privately or simply

through unfamiliariti with state laws or filing procedures.

Some staff iz agencies with longer statutes of limitations felt that
the pericd of timely filing should be shcrter, in recognition of the difficulty
in investigating ceses very long after they cccur. But while investigatory
expediency {s an important consideration, there are other means for en-
couraging prompt fi!fng than shortened statu*es of limitations, In particular,
victims of little publicizad forms of discrimination should not be penalized

for their lack of inic:mation.l

2wk Other State Laws Affecting Egual Housing Opportunity

The scope and enforcement of {fair housing laws for women cannot
be comprehensively analyzed without considering other state laws which
may bear on the sama or related issues. At times, other state statutes or
common law doctrines may serve to enhance equal op-portunlty for woemen.
Often, however, .othar sources of state law or policy may serve either
directly or indirectly to limit opportunities which are ostensibly opeaned by
fair housing provisions. It is important that the operation of these other
laws is understood by potential parties to a housing transaction -- consumers,
real estate sellers and managers, lawyers, advocacy groups, and administra-
tive agencies -- since their impact may be celtical to judging the ultimate

legality of a given transaction.

2.7.1 Complementary Laws

The most common state law which may complement both the juris-

dictional scope and '!he remedies of general fair housing provisions relates

1 Publicity, or lack of publicity, concerning state laws is discussecd
mora fully in tl::e next chapter., 5 .
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to home finance. Most statzs which prohibit sex discrimination in housing
also have aqual credit opportunity laws. Even more of thesa provisians will
probably be enactzd in the near future, in response to the comprehensive

Federal Equal Opportunity Act which became 2ffective in late 1975.

Many of these equal cradit provisions simply track a state's fair
housing provisions, and thus offer in their overlapping of home financing
no additional scope of coverage or range of enforcement machanisms or
remadies. In a few states, however, the equal credit provisions provide
women who have sufferad discrimination in the home mortgage market with
additional legal protection not available through the gencral fair housing
laws. Thus, a number of states prohibit discrimination in credit based on
either sex or marital status, while protecting only against sex discrimination
in their general liousing provisions, Similarly, many of the new credit pro-
visions are more explicit«n spelling out the array of prohibited acts than
their housing counterparts, and many also provide additional remedies tc a
complainant.

In Ohio, for example, the special provisions regarding d¢iscrimina-
tory practices by credit irstitutions cover both sex and marital status
discrimination, while housing transactions in ganeral are protected only
with regard to sex. The credit provisions also specify a number of common
forms of discriminatory treatment faced by women in the credit market, such
as requiring co-signors, discounting or disregarding ‘cen‘.ain_ sources of in-
come, failing to inform an applicant of the reason for denial, refusing a
separate account or separate credit records and denying a woman the right
to get credit in her own name. Moreover, the credit statute specifies the :
availability of attorney's fees and cour-t costs, for complainants who elect
to file a private civil actlon, as well as the availability of both aptual and
punitive damages of ﬁot less than $100. By contrast, the private right of
action set out in the housing provisions does not expressly provide for
attorneys fees, punitive damages, or any minimum amount of actual damages.

Similarly, Massachusetts permits direct access to court In credit cases,

‘but requires that agency remedies be exhaustad first for other general
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housir‘.gl complaints. Cornecticut alzo authorizas private actions in credit
but nct in housing. T2 Michigan, the fair cradit provizioas specifically
provide for criminal, as well a5 civil remedies, allowing for a misdemeanor
fine of up to $1060 for diszrimination in the extension of credit hasad on

the applicant’s sex or marutal status, Ko parallel remedy is available in
Michigan's fair housing saction, -

In addition to equal cradit Opportunity laws, a few states have

anacted special provisionsz prohibiting sax discrimination in the extension
of insurance. These provisions may indirectly enhance housing opportunity

for women, rarticularly for those who wish to purchase a home, since the

avail;:bility and cost of various forms of insurance —- for example, mort-
gage, life, fire and theft insurance, and title insurance -- may afiect
one';.-: ability to successfully complete a desired home purchase. Of the
states studiad for this report, Massachusoctts prohibits sex discrimination
in insurance, while New York, Pennsylvania, and ‘Washington prohibit

discrimination in insurance based on either sex or marital status.

The scope of a state's fair houslng law jurisdiction may also be
expanded by other state or local laws relating to housing transactions
concerning one particular class of wemen and their families. For example,
in both Delaware and New Jersey, protection against discrimination in
rentals based on presence of children is found not {2 the fair housing laws
themselves, but elsewhere in the state code. In New Jersey, protection
of children is located in the Criminal Code, while in Delaware, it is part
of the Landlord-Tenant Coda. In California, residents of San Francisco are
protected by local ordlnanccé against discrimination in housing based on

presence of children or sexual preference.

Another provision common to three of the states studied, which
may genem—ily anhance the egual housing opportunity of women and p.rovi,de
them wlt-h additional remedies ,' is a state equal_ rights amendment.
Massechusetts, Pénnsylvania, and Washington have all adoptad ERAs to
thé!r state constitutions. Tha rattiication of an ERA represents a strong

commitment .on the part of the state to a goal of sex equality for its citizens,

Lt

R A S




‘and this mandate should filter into all areac

of public policy, incluc

fair housing practices. M
: - Aore directly, an LRA provides a privats con-

stitutional caus i o
s se of action, beyond the jurisdiction of the fair housing

law, in those cases where TonY
. ere “state action" {s substantially involvad in the

discriminatory housing transaction. Thus, public housing applicants and

tenants i :
- + s well as persons applying for or receiving some form of govern-

mental housing subsidy, should be able to avail themealves of the Fis's

absolute protection against sex discriminaticn

One final variety of complementary 13w iound in a number of statas

gives additional remedial powers when a fair housing violation has cccurred.

Usually enforced by the state Real Estate Commission, these laws provide
sanctions against realtors who have practiced a prohibited form of discrim-
inatfon. Provisions in Massachusetts, Ohib and Pennsylvania law specifi-
cally include discriminatory conduct as a grounds for iimitir.q or revoking a
real estate license. In DNelaware, Kansas and New York, the license ravo-
c_atlon provisions do not speak specifically in terms of "discrimination",
but do allow for revocations whzn a realtor has commiited some form of
wrongdoing, such as misrepresentation. These provisions could be inter-

preted to encompass prohibited discrimination.

2.7.2 Laws Restricting Equal Qpportunity

While many of the state laws complaement equal opportﬁnity goals,
as illustrated above, there are still laws on the books in many states which
tend 1o restrict equal opportunity for women and thereby conflict with fair
housing laws. The most common forms of these restrictive laws arise from
traditlonal state marital property doctrines. These vestiges of the common
law often cause widespead confusion abouy iaeir applicability and impact
ublic at'i:z;rge, but ulsoc within both the legal and real

not only among the p

estate communitles. As a result, such laws frequently present barriers to

equal housing opportunities for women, not because of their inherent re-

strictiveness, but because of sither the conscious or unconscious mis-—

application of thefr principles.
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The most imeact .
commen impact of such misunderstandings is the limitaticn

of the ability of married and separated women to purchaze or lease property

in their own it
names or to transfar or otherwise deal in raa) estate, In fact,

absolute prohibitions against married women holding property in their own

names, commonly found in tha past, no longer exist in any jurisdiction.
Beginning around the turn of tha Century, states began adopting Married
Women's Property Acts, which grantea a legal status te married women
commensurate in most aspects wi_th that of single womer, including the

right to own property,

However, two "common law:” marital property doctrines still
existing in several jurisdictions -~ the concepts of "tenancy by the
entireties" and "dower" -~ do, to & certain extant, restrict the use and
sale of marital property, and often result In tha mistaken notion that

marrled and separated women may not own property in their own names.

In over 20 jurisdictions, a husband and wife can own property
jointly in a special form known as 3 "tenancy by the entirety." Of the
states studied here, Delaware, Massachusetts, Michigan, New Jarsey,
New York and Pennsylvania recognize this form of ownership. "Entlreties"
ownership, restricted to married versons, derives from the common law
notion of marriage as an indivisible "unity” of two persons, and means

that each spouse has an undivided, one-half interest.

uFntireties” ownership is intended to protect marital prdperty by
insulating it from the claims of separate creditors of one spouse or from
the mismanagement by either spouse operating alone. Such property may
may not be conveyad without the joint signature cf both spouses, nor, in
most cases, may it be reached to satisfy the claims of separate creditors.
Further, in almost all jurisdictions, entireties property {s jointly managed

and controlled Ly husband and wlfe.1 Because of these protecilons, tenanrcy

1 Only Massachusstts, Michigan and North Carolina retain the common
law rule giving husbands exclusive rights to manage entireties property.
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by the entirz 5
b4 tirsties iIs a commonly used form of ownership in those jurisdic-

tions recognizing it, Indeed, in many states, there is a legal presumption
that property jointly owned by marriad persons is owned by the antiretias,

if the deed specifies no other form of ownership, However, ir no stat2

T s AR S DR s

are married persons required to own property in this manner.l

Married women or men owning property by the entireties with tk;eir
spouses do in fact face limitations on their ability to convey property,
since any such transaction requires consent of each spouse. In acdcition,
thay may not individually force a sale or partition of such proparty during

the marriage. However, prevalent use of this form of ¢ wnership has resulted

in the mistaken belief that married women may only ow . property by the

entireties with their husband. Thus, an all too common occurrence is the

ref_usai to convey property or lend money to a married woman without the 1Z
signature of her husband to the transactions, even when she may ba living z;
separately or is desiring Lo transact business on her own. %
i

The confusion is exacerbated in several states such as Michigan, :

New Jersey, Pennsylvania and Ohio, where common law rights of "dowear" . i'
still exist. "Dower" rights can in some Instances result in the legal ; ,‘c

requirement of one spouse's participation in a transaction involving the
other's separate property. In these states, a spouse has a potential to
inherit a set percentage of all real property which the other spouse has

owned at any time durlng their marriage. To protect this potenttal inheri-

tance right, a spouse cannot mortgage or transfer even his or her own
separate real estate without the consent of the other spouse. Thus, the
incentive for separate ownership is diminished, Realtors may also use

this low incorrectly to demand that hoth spouses slgn a deed or mortgage, i i

¥ uCommunity property" states utilize a completely distinct sysiem of , T
marital property, in which generally speaking, each spouse auvtomatically : i
acqulres on going rights to the separate property of the otherf acquired du}'ing
- the marriage. The concept of "tenancy by the entlreties" is inapplicable in
. "community property states. Of states studied for this report, California
and Washington are “community property" jurisdictions.
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if only one desires to do 50.
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spouses is entirely legal {5 »

Q]

dower” states. Indaad, &
sign @ waiver of his or her pots

{

spouse naed only

Atial inheritance rights 11 orde- for the other
spouse to purchase separate real eslate without any restrictions whatsoaver
in states with "dower" laws.

While this is the obvious solution for a
separated woman seeking to resettle in her own home, for example, many

realtors continue to balk at separate ownership by women under thesz cir-

+ i ¢
cumsiancas, using these laws as an excuse, At the very least these laws

tand to bring marital status into consideration in housing and credit trans-

acttons, allowing for the incidantial application of sterzotypical assump-

tions about that status by realtors a-d cred ttors.

A secondary area of state law which may serve to inhibit equal

housing opportunity are criminal law provisions against fornication.

Altnough most states no longer have such provisions on the baoks, or no

longer enforce existing provisions, fornication laws do have an impact on

the rights of unmarried couples to live togetker in some jurisdictions. The

Massachusetts agency processes such cases, despite the fact that a Ero-

vision in the crimes code against fornlcation is still on the books, The

New Jersey Commission, on the other hand, believes that the state's

criminal prohibition against fornication prevents the Commission from

pursuing complaints from unmarried couples under its marital status pro-

vision. Neither is there a consensus among states wi‘th no fornication iaws.
For example, the California agency ex;;ressed uncertainty over the fair i
housing law's application to unmarried couples, despite the absence of any I
directly conflicting state criminal law. f

2.8 General Recommendations 4

Lagislative action expressly prohibiting discrimination on the basis

of sex, marital status, presence of children and source of income is an

4
d4
- ]
8

essentlal first step toward the goal of creating a fully fair and open housing

market. Until federal as well as state laws contain specific provisions to
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deal with each of thase categorise
¢ categorizs, the geal of zquality in housing wiil

continue to suffer from incomplets and ofren inzffective
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1‘,egisiatfve amendrient of mariral

3Etus to the list of proteciad

classifications ia both stats ard Federal law is desirable

oe

O CUEICTINGE Siv-
stereotypical presumpticns about perséne of a particelar marital 5t
Moreover, analysis of the operation of state laws in cur selected
shows that explicit prohibiticn of marital status is a critical element in
the struggle for gender equality in housing, rarticulorly with regard to
protestion of the female-hzadad family. While an aggressive agencv can
use imaginative interpretation to extend a law - .vering only 32z to include
a wide range of discriminatory practices, such tzcnniguas are at bast 2
roundabout way of attacking thess problams. For one thing, crestive
interpretations of legal provisions invite litigation, and therziore are
frequently of little use to a complainant who needs not a lawscuit, but a
living unit, Similarly, far reaching agency taterpretaticns are always .
sub’ zct to reversal or limitation from hostilz courts  “Disparate impact”
theory, for example, is by no means unalterably establishad in fair housing
case law., In addition, even an agency activaly committed to such 12
interpretation will be severely handicappad by the fact that the general
public will remain unaware that the practices in ciestion are uniawful,

A law specifically prohibiting discriminatory practices has far more

deterrent force than creative legal interpretation by an enforcement agency.

Finally, agencies already overaxiendcd in their workloads are
unltkely to concentrate scarce energ/ and recources on developirg nove!l
and possibly chancy interpretations of sex discriminatfon in housing. By
contrast, express proscription of discrimination in housing because of
marita! status focuses directly on the single parent family without the

necessity of sophisticated interpretation. Marital statas p;ovisions can
. provide a check on possibly hostile courts, a nzedad nudge to less aggras=

sive civil rights commissions, and clear authority and Jegitimacy o Aguicing

for the swift and effictent rasolutlon of complaints. In some states, “morality
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irsuas"” prevs N R
) prevean. prohibition of marital starus discrimination. An alterna-

tive solutic a8 1 hi
on would be a legal pronibition on discrimination against female
_ heads of families.

Sim e e
tlar.arguments obtain in ths case of express legizlation against

discrimination basad on source of income or presenca of children.
Refusal to even consider applications of persons raceaiving welfare or
spousal support or automatic discounting of such income unguestionably
imposes severe hardships upon vast numbers of women in the housing
market, and can be_ 'seen as a form of sex discnimination or marital status
discrimination under the "disparate impact® test, Similarly, discrimination
because of presence of cuildren affects women in the most direct mannar.
However, until such discrimination ts clearly and unequtvocably mada un-
lawful, effective agency enforcement will be crippled by lack of public
awareness of the 1llegality of such practices, encless litigation where
complaints are brought and lack of necded energy and impetus to taékle

difficult and untested pathways.

A second needed step is al.non‘dment of the standards for determining
HUD deferral of housing complaints to the states, At presént, HUD deter-
mines "sucbstantial equivalency" of state fair nousing laws .‘-::r purposcs of
complaint deferral writhout regard to whether the stote law pfbhibits cex
discrimination. Clcarly; the criteria for “substantial aquivalency” should
be changed to include a state law provision against sex discrimination, or
the wholesale granting of vsubstantial equivalency" should ke stopped.
The presen£ ;olicy of ignoring sex discrimination is probably in direct
conflict with the ralevant section of Title VIII, which provides for deferral
nwherzsver a state or local fair housing law provides rights and remedies
for alleged discrimin’: »ry housling practices which are substantially
equivalent to the righ.3 and remedies previded in this subchapter...",
42 U.$.C.A, Section 3610 {(c)). At the very least, such a policy suggests

a lack of concern on the part of HUD for efforts to eradicate gender-based

discrimination. A
tion {n thé law of any state being considered for substantial equivalency
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status is a critical first step which must be tak

) an by HUD in order to lend
weight and credibility to itg of

forts to eacourage the active and effoctiva

enforcement of sex aquality in housing

Falr housing laws shouiq N0t be viewed in a vacuum, aithar by
state agencies or by advocacy aroups and the real estate and landinc
indll,lstl'ies. Complementary laws such as real estate licensing provisicas
are potentially powerful weapons to promote change, but h

been used

ave aimost never
effactively to dater uniair practices,
agencies could utilize

Adrocacy groups and state
these avenues far more effactiv 2ly by apolying con-

sistent pressure on licen ng beards to implement fair housing policy.

Similarly, state Equal Rights Amendments can be used by private litigators

where governmental action is involved, as for instance in public housing
or rent subsidies. Fair housing agencies should significantly broaden
their reach through educational efforts among their own parsonnel and ia
the community to publicize and explain the availability of these alternative

courses of action.

Similarly, state agencies might significantly affect the discriminatory
treatment routinely afforded to married women attempting to deal independently
in the housing market by attempting to educate the real estate community as.
to the proper role of marital property laws in their jurisdictions. The directer
of one state included in the present study retains his realtors license and
also instructs classes of realtors. Another agency provides realtors classes

with a memcrandum from the State Attorney General detailing prohibited

practices. Such efforts should be supplementad by Increased attention to
these laws within the agency itsalf, so that personnel will recogaize dis-
criminatory treatment when it occurs, and make accurate distinctions

between legitimate requirements of spousal involvement in property trans-

actions, and those situasions where marital property laws are being mis-
; .

: applied to unlawfully discriminate against women.

T ]
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Recommendations to the

Spa i 5 -
pactfic raeCommendations are summarized below
{113 Yol CIOW;

Department of Housing and Urban Development

Federal fair hoysi s .
i }ull rz;r housing legislation should be extended to prohibat
discrimina;?e of practices comprisad in sex and marital status

: Alnation in housing and home finance, including dis-
crimination bage

ad on sourca of inco i
acome, prasence of children
age, and saxual prefersnce. ;

fSubstantial.aquivalancy' undar Title VIII should be withhald
rom or qualified in states lacking prohibitions on sex and
marital status discrimination in housing and ho

Litigatic:n to clarify, elaborate or extond the interpretation
of existing lagisiation should be initiated and supgported.

Recommendations to Agencies Charged with Enforcing State Fair Housing

Laws

State fair housing legislation should prohibit both sex and
marital status discrimination, and optimally should also
prohibit discrimination based on source of income, presence
of children, age and sexual preference. Passage of an equal
rights amendment offers victims of sex and marital status
discrimination additional protaction.

State agencies should interpret existing state laws prohibiting
sex and marital status discrimination less restrictively, and
should sesk to apply the better known federal principles of
construction such as the "disparate impact" test more frequently.
Intake workers should be trained to recognize jurisdiction in the
more subtle cases of sex and marital status discrimination.

Efforts should be made to explain marital property iaws and
other misunderstood areas of legislation to the housing com-
munity, and should take full advantage of complementary laws

such a¢ real cstate licensliy practices.

Litig_étion to clarify, elaborate or extend the interpretation

" of existing legislation should be initiated and supported.

Conflicting state laws, such as marital property or tarnt
catlon provisions, which restrict or impede fallr housing
should be testad in court rather than just passively foliowed.
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Recommendations to Advocacy Grouos

® Legislation to include the full battery of protection reguired

for victims of sex and marital status discrimination in housing
should be supported.

® Enforcement agencies should be assistea In their understanding
of the legal issues invelved and monitored to sea that this
undarstandiny is reflected in procassing of cases involving
sex and marital status discrimination in housing.

® Wherever possible, testing and litigation for broadly signifi-
cant or interestingly complex cases should bz initiatad and
supported,

. Pressure should be exerted on real estate licensing boards

to implement fair housing policy and legislation or pro-
fessional standards should be adopted whereby real
estate firms or their agents who practice sex and marital
status discrimination would have thair licenses ratractad.
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Chapter 3

PUBLICITY AND INTAKE: THE LIKELTHOOD OF COMPLAINT

AND AGENCY RECOGNITION OF SEX AND MARITAL STATUS
DISCRIMINATION IN HOUSING AND HCME FINANCE
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B PUBLICITY AND INTAKE: THE LIKELTHOOD OF COMPLAINANT AND
AGENCY RECOGNITION OF SEX OR MARITAL STATUS DISCRIMINA-
TION IN HOUSING AND HOME FINANCE

3.1  Background

- In the preceeding chapter, we saw that existing state housing laws
do not, in general, afford complete protection for all victims of sax or
marital status discrimination in housing, or do so virtually at the discre-
tion of enforcing agencies. This lack of comprehensive protection is
aggravated by inadequate public educatlon and information about those

lezgal rights which are und!sputed. As a result, many women are unawara
that sex ot marital status discrimination in housing s illegal. Moreover,
even those who are generally aware of the law are often unaware of the

full range of acts proscrlbed. Of the six cases introduced in Chapter 1,
only two were obvious instances of sex or marital status discrimination,
whereas recognition of the others as discrimination requires more sophisti-
cation. Although Andrea J. and Barbara T. in Case 2 and Bob H. in Case 3
met with explicit refusals based on their marital status, all the other cases
of discrimination included ln the Compendium were more covert and cited some
alternative reason as the basis for refusal; for example, Marla F. In Case 4
might become pregnant, or that Joan R, In Case 5 and Anne B. In Case 6
would not adequately care for their children. Finally, even those victims
conscious of sex and marital status discrimination may be unaware of the
avallability of a free and relatively undemanding administrative complaint

process available through their state human rights agency.

Just as victims of sex and mér!tal status discrimination are often
not sufficiently aware of current statutory protectlon, so agency intake
personnel -~ typically undertrained and overworked -- are not always able
to recognize the discriminatory character of actlons reported to them. In
addition, the deslire to reduce their caseloads and limit them to cases

which do not involve complex or subtle issues may consciously or un=-
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consciously influence intake personnel in their treatment of inguires regarding

sex or marital status discrimination.

This chapter will examine current levels of agency publicity, the

nature of the agency intake procedures, and the overall profile of incoming

|
‘casas. £
3.2 Publicity

The equal employment opportunity and fair housing laws which

prohibit discrimination on the basis of race and national origin were en-

actad during the 1860's. These laws were adopted with considerable

fanfare and hope, with passionate support, and in somea casas, with
equally vehement opposition. But regardless of whether people were
gratified or threatened by these laws, they could hardly fail to be aware
of them.

Additional provisions to include prohibitions on sex and marital
status discrlmination often came as alterthoughts, and their passage
was seldom attended by the editorials, rallies, press releases and widely
quoted political specches which marked the passage of the earlier legis- i
lation. Indeed, the leaders of many women's groups have suggestad that 1
the media have deliverately underplayed these and other women's issues.
Also, even when women's organizations have had funds for p‘ublic infor=-
maticn and education, thelr efforts have generally tended to focus on equal
employment rights and more recently on equal credit opportunity for women, i §-
but only occasionally on fair housing issues, As a result, lack of public 3
understanding and awareness of laws prohibiting sex and marital status
discrimination in hovsing is a major barrier to effective implementation. ¥

3.2.1 Public Information Efforts of HUD and Independent Advocacy and
Interest Groups

In most states, the state human rights agencies are, by default,
the only source of public !nformation on the content of human rights laws

as well as on the availability of agencies to receive complaints for viola-
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tions of these laws, Although the federal laws were amended in 1974, HUD
has only very recently begun to inform the public of faderal prohibitions
against sex discrimination in housing and even these efforts have primarily
involvad a haphazard distribution of fair housing posters and brochures.
Indead, many states report that HUD sends them outdated materials.,
Clearly, materlals printed before sex discrimlnaticn was added to the list
of acts prohibited under Title VIII fail to inform women of their fair housing
rights. Ewven worse, obsolete HUD materials ma .e misleading women by
implicitly suggesting that sex discrimination in housing is not prchibited
by fedaral law. Finally, a single terse statement to the effect that sex

and mantal status discrimination are prohibited may not suggest the wide

range of practices covered. For example, although Andrea J. and Barbara T.,

the complainants in Case 2, and Bob H., the complainant in Case 3, met

wTth refusals which explicitly cited their sex or marital status, these factors

were aither not cited or were not clted as the sole or most important reason

in any other case.

Some private advocacy or public interest groups publiclze the laws
prohibiting sex and marital status discrimination {n housing, but there are
far too few of these groups. Moreover, sex discrimlnation in housing is
only rarely viewed as a high priority of private groups, Traditionally,
fair housing groups publicize dlscriminatlon ln housing, but most give litle

attention to women'’s rights; women's groups publicize discrimination, but

most give little attention to housing. Fewer than ten percent of the feminist

groups contacted during the study were actively studying or working to

eliminate discrimination in housing.l

1

In a 1975 article entitled, "Ploneering Approaches to Confront Sex
Bias in Housing" (Cleveland State Law Review, Vol. 24, No. 1, pp. 78~
106}, Betsey Friedman wrote that no major women's research organization
had immadiate plans to tackle this problem. Since that time, several
women's groups have begun such work, among them, the Bousing Task
Force of the Women's National Aganda. ’
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In several states studied, for example, California and New Jersey,
fair houclng, tenants’ rights and women's groups are curraatly active in
conducting punlic aducation programs. These may at timas include publicity
on sex and marital status discrimination (n housing, although such issues
are seldom emphasized. Given the motlvation, howeaver, there is no reason
these existing mechanisms for publicity could not be used to promote more
affective enforcement of laws prescribing sex and marlital status discrimina-
tion in housing. This is particularly so, since these groups are already in
frequent contact with many of the target indivlduals for this type of publicity,
Housing groups deal regularly with tenants ana other victims of housing
discrimination, many of whom are women, and women's groups deal with
a wlde range of women, some of whom are victims of housing discrimination.
In one state where advocacy groups and the human rights agency enjoy a
good working relationship, these groups are an excellent source of specific
publicity on agency hours, locatlons and filing procedures, as well as
general information on the coverage of anti-discrimination laws. In some
states, however, their counterparts are disillusioned with, or mistrustful
of, the human rights agency and seek to divert potential complainants into

other avenues of redress,

3.2.2 Public Relations Efforts of the State Huran Rights Aaencles

Staff in the eleven human rights agencies in our study frequently
stated that they lack the funds required for conducting an effective public
education campaign or for adeguately advertislng agency services. Al-
though staffing arrangement in these agencies cannot be compared with
much precision, ouly two of the agenciés studied malntain more than one
full-time public relations or public education staff person. About one~fourth
of the agencles reported that no staff membars were specifically assigned
t. carry ‘out publicity or publlc relations efforts. As a result, there is not
only a low level of publicity, but also the lack of a coordinated étrategy

for state-wide advertlsing and education, resulting ln haphazard or in-
effective use of the scarce tlme and resources avallable,
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The three most commonly employed sublicity methods found in our
study consisted of providing speakers for community and interest group
meetings and workshops, printing and distributing fair housing posters, and
issuing press releases to publicize significant case resslutions or public
hesarings. While all these methods are poteatially good, in practice they
are not relatively effective in alarting woman to thair fair housing rights |
and to remedies for d!scrlminatidn.

The most frequently usad publicity method for the eleven states
studled was providing speakers to interested groups on request. Howaver,
the agencies reported that they seldom receive requests for spéakers
familiar with issues of sex or marital status discrimination in housing.
While speakers could effectively puklicize both the laws prohibiting sex
and marital status discrimination and agency efforts to enforce them, thesa
speakers will not be requested unless some other method of publicity is
employed to genzrate this Interest. By concentrating publicity 2iforts on
a method better suited to familiar types of discrimination, the lack of public
awareness of sex and marital status discrimination in housing becomes

self perpetuating unless the agency employs alternative methods to generate
new areas of concern,

Printing and distributing fair housing postefs is also a method
frequently employed by state agencies. But, in at least two states, the
posters were printed before the law had been revisad to include prohibi-
tlons on sex or marital status discrimination. This publicity not only fails
to Inform women of the specificity of their rights, but may mislead them
into thinking they do not have legal protection at all, Furthenmore, just
as groups must reach a certaln level of awareness before they will request
speakers, public interest must often be kindlad before public education can

succeed. Materials may lie unclaimed unless the agency takes Inltial steps
to promote interest in their contents.

Finally, publlcity of important case resolutions or public hearings,

rarticularly in cases where complalnants have secured damage awards, are

-41-

Ly

guemicaterirrr=rosl



an effective and immediate means of publicizing both statutory protection
and agency efforts to safeguard this protection, This is not only an Incen-
tive for complalnant awareness but may also be an effective deterrent
influence on potential respondents. Howaver, the current scarcity of casis
involving sex or marital status which reach public hearing or result in large
monetary awards limits publicity of this nature and thus creatas a vicious
cy:ie.

Field interviews with agancy staff often revealed a certain ambiva-
lence towards publicity efforts, At times, publicity efforts are seen as
diverting needed funds from case processing., Moreover, publicity may
simply make case processing more difficult by increasing already swollen
caseloads. The irony of this reasoning is that in some states increased
caseloads will eventually lead to more gznerous agency budgets, if the
agency will tolerate increasad caseloads temporarily., However, even
agencies with long histories of both backlongs and small budgats should
consider using publicity to decrease caseloads by informing respondents
of the law and the consequences of violation, Staff In some agenclies viewed
publicizing sex or marital status dlscrimination as a low priority, since thay
balieve it affects only a small portion of their constituency. These assess-
ments are often boased on the number of cases of sex and marital status
discriminatlon actually reported, but this small nuirber may well reflect
the need for publicity rather than the absence of discrimination. The
majority of landlerds, realtors, and bankers or thelr representatives inter-
viewed in this study were. either unacquainted with, or misinformed about,
state anti-discrimination law or the operations of civil rights agencies.
Some of this confusion may, of course, be dislngenuous. But it is slgnifi-
cant that, given the present lack of public education, these claims of

ignorance arez at least plausible.

Some public relations efforts conducted by the agencies can, how-
ever, be cited as promising examples. The housing director of one large
state agency retains his realtor's llcense and teaches classes for realtors,

and staff in two states hold occasional public meetings for discussion of
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civil rights issues. One state agency distributes exhibits to colleges,
confere':nces and Interested groups, and the director of another state com-
mission has used madia appearances effectively to publicize the agency
and this agency also provides educational films to interested groups. One
commission staff member conducts a weekly radio show, and another
commission runs a daily advertisement in the housing szactions of !ocal
papers. Many agencies issue newsletters or other publications for their
constituency, keeping the {nterested public abreast of current issues and

enforcement efforts.,

3.2.3 Efforts to Publicize Agency Avatlability

None of the state human rights agencies included in this study
distributed information stressing that fillng a discrimination complaint
involves minimal effcrt or that agency services are performed without
charge to the claimant. This would be an attractive feature for working
single parents, with little available time, like Jcan R., the complainant
in Case 5 or for complainants under economic constraints like Anne B.,
in Case 6. Nor were agencies emphasizing the importance of reperting
discrimination immediately, although staff were unanimous in their belief
that cases are easiest to investlgate and resolve withln a few days of the
occurrence of the act of discrimination. State agencies which fail to
publiclze their accessability and convenience will lose potential com-
plainants who are too busy, too skeptical, or too poor to seek redress.
Also, low profile agencles will receive fewer referrals from other public
or private agencies in daily contact with potential complainants in housing
discrimination. Those referrals they do receive wlll often be reported long

after the date for effective lnvestlgation or remedial efforts,

Current public education efforts also do little to allay complainant
fears. Pbr example, publicity may nct reveal that retaliation by a realtor
against a complainant is itself a violation of the law. Complainants who
feel uncertain about filing a housing complaint while simultanaously

seeking a unit in a restricted market can be encouraged to do so, if they
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understand the full range of legal protection availabie to them, including the
right in many states to have the desired unit saved for them through a tem-

porary restraining order.

As suggested above, advocacy group cooperation with the agency
Is a good potential source of publicity as well as referrals, Conversely,
ineffective handling of referrals, failure to respond to requests for infor-
mation or offers of assistance, and agency policies of priority treatment
only for specific types of cases héve alienated many private interest
groups. This {ndirectly results in detrimental agency publicity which
could be avoided if agency steff were more responsive to these groups

and to the complainants referred by them.

Publicity effcrts of the eleven states are summarized below:

Method States Using Techniques .

Speakers for
Communlty and 10
Group Meetings

Press Rcleases on
Importont Case Reso- 8
lutions or Hearings

RN S e

Distr.butlon of &

Posters

TVAds 6

Press Releases for 4 ALE
Realtors and Bankers ‘ &
Radio Ads 4

Agency Newsletter 3

Instructlon for Real

Estate Classes 2
[ Publlc Meetings 2
Daily News Ads 2
Publication Case Report 1
Providé'Exhibits for N

Display
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3.3 Intake

Budgetary coastraints on state human right: agencies can affect
intake procedures for housing discriminatior sases involving sex and
marital status in two major ways. First, funds for training intake staff
in the subtleties and complexities of these cases will be scarce. And
since housing cases involving sex or marital status discrimination form
a small percentage of ayency caseloads, staff seldom encounter these
cases in their daily experience elther,

Secondly, even though underfunded agencies generally protect
their case processing strength at the expense of other activities, few
agencies feel they have sufficient funds even for this favored activity,
Consequently, many agencies must select which cases they will accept
for processing or at least select which cases they will process first, As
a result, many agencles have adopted screening procedures or prlority
systems under which cases based on sex and marital status discrimina~

ticn in housing may be passed over.

3.3.]1 Agency Accessability

State human rights agencies cannot, of course, operate myriad
neighborhood offices which remain open 24 hours per day. Yet opearation
of only one or two offices open only during business hours may make in-
person filing inconvenient or lmpossible for many Individuals. For example,

single parents, like Joan R. in Case 4, with Inflexible work hours and
child care arrangements, or any of the working complainants In our
sample, may have difficuliy filing complaints with such offices. A legal
services attorney in a large eastern state reported that welfaie recipients
in smaller cities are unable to finance trips to the state capital to file
complaints, These examples are compelllng 1llustrations of the need
‘either for geographically distributed fillng locatlons with convenient
office hours, or alternatively, for somé form of ocutreach to arsas not

directly served. Agencies can always cull cases lacking jurisdlction
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and merit, but only through extended outreach can they begin to lessen the

number of meitorious cases discouraged from f{iling.

. Several of the agencias studied were able to delegate some intake
respe 1sibilities to municipal agencies or to municipal fair housing groups.
In other states, -local advocacy groups conduct intake interviews and provide
filing and investigative information to the state agency. In one state, advo-
=1 cacy grc ps assist complainants in comgplating all forms requisite to formally
filing a complaiat with the state agency. Such forms reguire careful agency
scrutiny, but on the whole save considerable time, However, although T
intake assistance from advocacy groups may help understaffed agencies, ."i‘ |
the problem of undertraining recurs, Fair housing groups nave acqguired
sophistication in dealing with cases in housing discrimination, and woman's
groups have acquired experiénce in dealing with cases of sax or marital
L9 status discrimination, but both groups tend to ba unfamiliar with the area
in which tiieir interests intersect. Furthenmore, many rural areas and very 4
small towns have neithar agancies or private groups to perform these
; liaison services. Obviously, effective use of advocacy groups can oaly

partially alleviate problems of llmited agency accessibkility.

i
i

2 I One state agency has increased its accessibility by conducting A
t lengthy intake interviews in the complainants' home. Saveral other agencies _
1

allow complainants to file initlal forms by mall. Both approaches seem
I promising for geographically centralized or widely dispersed agencies in

] large states.

L 3.3.2 Intake Personnel and Procedures

Three state agenclas in our study employ no intake speclalists;
investigative staff do intake by rotation. All but one of the eight remaining

agencies studied use at least some investigative staff for intake.

e Staffing prlorities In state agencles cannot always reflect the neads
) of all the groups they serve. However, it appaars that training and special-

lzed services in women's 1ssues, particularly in the housing area, are
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provided even less often than for other chient groups. Thus, while all eleven
agencies studiad retained bilingual staff to assist Spanish-speaaking or

other minority groups in filing their complaints, only three agencies had
hired any staff or specialists [or women's issues, and only four agencies

provided any training in this area. The remaining four agencies ratain no
specialists in women's rights and provide no spacial staff training in this
area. Indeed staff in some agencies recelve tittle training in any area of
enforcement., All too often jurisdiction is refused 'n cases where a little

imagination might have astablished a prima facie case of discrimination.

Onez state, however, provides up to six weeks of crientation and
training for incoming investigative staff, and housing discrimination
recelves some emphasis. This agency also participated In a training
workshop conducted by HUD which they considerad vseful.

Another state uses a lengthy, but thorough, intake form which
provides the intake worker with detailed instructions and questions,
leaving little to the worker's judgment or understanding of discrimination.
This form outlines a model for a non-discriminatory housing transaction
and helps both Interviewer and complainant determine the extent and the
ways 1n which the act in question deviates from this model and to identify
the act(s) of discrimination involved in the complaint, Many agercies
would consider the four hours required to administer this intake form pro-
hibitive. However, an intake form structured to halp workers identily
discrimination could be helpful to agencies who lack funds for exter sive
training of intake workers.

3.3.3 Complalnt Screening and Assignment of Investigative Prioritias

Our interviews with agency intake staff and private groups have
identified three types of screening or complaint sorting which frequently
occur at intake: 1} screening for agency jurisdiction; 2) screening for
cases which may be resolved without formal fillng: and, 3) screening
according to agency priorities which favor cartain types of discrimina-

tion complaints. Fach type of screening can save time and concentrate
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agency efforts on the most deserving cases, but each type of screening,
if performed by staff unfamiliar with sex and marital status discrimination

in housing, can cndanger the rights of these victims.

The quality and specific experience of intake staff is particularly
important 1n states which screen for jurisdiction and keep no record of
potentlal complaints discouraged from filing. An in*ake worker untrainad
in women's rlghts or in housing may fail to recognize jurisdiction in cases
involving subtle discriminadion, disparate impact issues or cases whare
sex or marital status is only one of several factors, Most agencies
maintain no records of cases screened out due to lack of }urisdiétlon.

But aven among complaints which have baen accepted, both in states
which screan and Ln states which do not, our case review indicated that
jurisdictlon was often Interpreted unimaginatively or more restrictively

than necessary, particularly in assessing 'disparate impact' complaints.

Screening for cases which might be resolved informally, a technique
practiced by at least five of the eleven agencies studied, involves several
problems which raise serious doubts about its use in fair housing cases.
Agencles using this approach defer formal complaint filing pending attempts
to resolve the complaint Lnformally. One important drawback to this pro-
cedure is that fillng may inadvertantly be deferred until the statute of
1tmitations has explred, or until the case has become Impracticable to
pursue because the unit is no longer available or because crltical evidance
can no longer be obtained., Case records from several agencies revealed
that, even among the small proportion of cases sampled, the statutes of
limitations expired on several such cases per year. Often the complainants

were unaware of the 'Informal' status of their complaints.

* Although informal complaint resolutior. may serve the interasts of
both complainants and agency by obtaining the desired housing with less
effort than required by formal filing, informal complaint resolution may
also serve the Interests of respondants only too w2ll. As pointed

out above :
» vVictims are often unaware of their status as injured parties;
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respondents may therefore believe correctly that only a small percentage
of potential complainants will file, Whera agencies routinely attampt

informal complaint resolution, respondents may feel confident that com-

'plainants wno do file can be appeased simply by granting them the desired

housing. Thus, extensive use of informal resolution procedures will hardlv

function either as a short-range or long-range deterrent.

Nearly every agancy in this study employed some formal or infor-
mal methods of ranking cases acccerding to their urgency or griority . Most
agencies recognize the particular urcency of housing cases (where a delay
of even a few days drastically reduces the chances of obtaining the desired
unit) by routinely granting prlority to housing c:::\ses.l In many agencies,
however, budgatary and staffiiiy constralnts may raquire that priorities be

introduced even among housing cases,

While some selection process may be necessary, it is axiomatic
that these priorities should be just and uniform in their application and
should not neglect enforcement of legislated equal opportunity for an
entire protected class, Unfortunately, private advc;cacy groups have
claimed that many agencles systematically place low priorities on cases
which involve sex or marital status. Although no agency has an explicit
policy of neglecting sex and marital status cases, staff in some agencies
claimed that cases involving race discrimination were always given
priority and staff In other agencles stated that sex and marital status
discrimination are not ‘real* problems., More often, sex and marital
status cases are set aside through application of apparently neutral
rules which demand that attention be given first to cases with impeaccable
jurisdictlon, strong presumptions of merit and for the imminence of harm
to the complainant. To the untrained and often harried Investigator, these
features may not always he obvious in cases involving sex and marital

status discrimination in housing., Thus, it appears that victims of sex

1 For a more detafled discussion of case processing times, see
Chapter 4 below, )
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and marital status ciscriminatlon in housing may suffer from current

ordering of agency priorities,

3.4 Profile of Incoming Casas Invplving Sex or Marital Status
Discriminatica in Housing

Study data fcr complaints alleging sex or marital status discrimina~
tion in housing were obtained directly from agency casefiles in all elaven
states included. Our sample consisted of all such casas closed between
January 1975 and July 1976. Demographic information about complainants
and data on case proceedings, obtained from these case files wera then

coded and tabulated.

3.4.1 Interpretation of the Data

This study includes one of the first attempts to collect, analyze
and present data on administrative processing of housing cases involving
sex and marital status dlscrimination.l Used with caution, these data
can contribute to our understanding of this problem. Several important
qualifications, however, must be borne in mind in interpreting these

rasults,

First, as noted above, some of the agencles in our study screen
Incoming cases for merit and/or agency jurisdiction or attempt to settle
them informally. For these agencies, then, complaints for which the
agency did not accept furisdiction or complaints which were settled
informally will be under-represented. While it was possible to (dentify
states employing screening procedures, it was not possible to accurately
determine the extent to which, or the way in which, the caseload makeup

was affected by screening. Second, the total sample of cases based on

. Some data on cases [nvolving sex and marital status discrimination
processed by state human rights agencies are discussed {n Betsey Friedman,

op. cit,
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sex and marital status discrimination in housing collected from the eleven
states studied is disappointingly smali, For this reason, it is difficult

to discern statistically signif.cant trends in the data. Finally, contents
of agency records for casas varled widely among the states studied and
many case records were sadly incomplete. In particular, demographic
characteristics such as race, age, sex, source of income and family
structure of complainants were often unracorded. Nor can we assume

that those cases for which demographic information vas recorded represeat
an unbiased sample, since characteristics of claimants were frequently --

but not invariably -- recorded only if they were at issue in the i:as_e.

3.4.2 Characteristics of Complaints

Not surprisingly, states which prohibit only sex discrimination in
housing (Kansas, Chio and Pennsylvania) receive only cases alleging sex
discrimination in housing. Ir the remaining eight states, marital status
| is alleged in fully 77 percent of all cases. Alleged bases of discrimination

for the complainant case sample are summarized below,

Primary Bases Alleged Complaints Filed

Sex Discrimination Onl sa

ex Discrimlnatio ¥ 23%
Marital Status Discrimina- 117

tlon Only 40%
Both Sex and Marital 110

Status Discrimination ; 37%
. z TOTAL 295

Most stage agencies encourage complainants to file under all

L ! avallable bases of discrimination as they belleve this strenythiens the

B




casa. Most of tha complaints In our sample, however, (64,2 pearcent)
involved only sex and/or marital status as bases of discrimination. The
" majority of cases involving some additional basis of discrimination citad
race discrimination {22.1 parcent), Since most state laws do not prohibit
source of income or presence of children as bases of discrimination, it
was seldom possible to ascertain when these features were factors in the
complaints, Often case records did not ever indicate whether the com-
plainant was haad of a single-parent family or a public assistance recipient.
Thus, reliable estimates of the incidence of these sex-related types of

discrimination cannot be provided. The available data for allegad additlonal

basas of discrimination are summarized below,

Elght States With Threa States With
g‘d‘gi::onal Sex and Marital No Marital Status E.sz" Siate
Status Coveragse Coverage
None 191 40 230
64.7% 63.5% 64.2%
64 o 15 79
HKace 21.7% . 23.8% 22,1%
; National Origtn f 7% lg 7% lg 6%
\
| oo 20 0 20
, 9 6.8% 0.0% 5.6%
21 ] 21
Other. : 7.1% 0.0% $.9%
Total " 205 : 63 358

The overwhelming majority of cases (94 percent) involved discrimin-
Ination in rental activity. Discrimination In the sale of hoasing arnd home
finance together accounted for only 6 percent of all complaints. This may
indicate that the current emphasis placed by advocacy and interest groups

on credit and home finance dlscrimination is misplaced.
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The area of discrimination for cases in our complainant sampla are

summarizad belcw:

Area of Diacrimination Mumber of Cases

335

Rental 94%
11

Sale 1%

1

11

Finance 1%
Total 358

Most cases were rental complaints, and the discriminatory act was most
often a refusal to rent or to renew a lease (78 percent). Caces citing the
more subtle types of discriminatory action account for a very small percent-
age of complaints. Allegations of steering (groups, for example, single
tenants or single-parent families), misrepresentation of housing availability
and evasion or delay of procedures were identified in only eleven percent

of the complaints studied. The kinds of discriminatory acts alleged in casas

in our sample are summarized below.

HNature of Discrimination Number of Cases
Rafusal to Xent or to 200
Renew Lease 78%

46
Eviction 14%
Dlscriminatory Terma 43
or Conditlons 13%
27
E?ICSIOH or Delay 8%
Refusal to Show a Unit 27
8%
Mispresentalions “;x
Advertising 4
1%
Steering 2
1%

Total 338




3.4,3 Characteristizs of Complainants

Sixty-eight percent of all complaints were brought by female
complainants and 17 parcent by male complainants filing alone. Com-
plaints filed by married couples, unmarried couples and by ceveral
complainants of the same sex, sach accounted for less than 10 parcent
of the sample. Figure 6 summarizes the sex and/or relatinnship of

complainants in our sample

Figure 6

Sex and/or Relationship of Complainants in Sex and Maritaf
Status Discrimination Cases in Eleven States*

Sex and/o: Relatlonship Eight States Prohibiting Three Statas Prohibiting fleven State
of Complatinants Sex and Marital Status Sex Discriminztion Only Totat
Discrimlnatlon
ohe:kemsle e ax .ox “eox
OneMale 9 B 7%
Two l'emales 2;.1% i.7% 221
Two Malus 8.ax 1.7% x
Mareis Codple T 1% P
Unmarried Couple :.7” : :;7‘ ;x
TOTAL 295 . 60 355

{Three cases whers the sex and/or relationship of the complalnants was unknown have been excluded from
this figure)



Demographic data were only recorded in about half of the case
records studied. Since we suspect that data on race, age, {ncome and
cource of lncome weare usually recordzd only if they were at issue, our
statistlcs on demographics In these cases are best regarded as lower
bound estimates. At least 22.7 percent of complalnants in the sample
were mambers of a minority group; at least 70 percent of all complainants

were under 30; one quarter or more were known to be unemployad,
3.4.4 Respondent Characteristics

Nearly half of the complainants studied were seeking an apartment E ® o
in a building with five or more units (49.4 percent), The remainder were | _
generally seeking a single or row house (23,7 percent) or an apartment In
a building with four or less units (19.0 percent)., The type of dwelling .

sought by complainants in our sample are summarized below. y i

Dwellino Sought Number of Cases i
Apartment in Building with 169
Four or More Unlts 49.4%
Single, Row or Town 2 81
House 23.7%
Apartment In Bullding with 2 6s
Lass Than Four Unlts 1%.0%
bile H Lot 15
Mobile Home or Lol 1.4% |
|
12 i
Gther 3.5% -
H

Total 342 i

{Sixteen cases where the dwelllng type could not be ascertalned have been
excluded frcra this figure.) .

The rental pric cf ™~ dw-1lirg cought w2 w-u2ll; I#ss than $200 ot
per month (62 percent of the cases). the rental price of dwellings sought

by complainants in our sample Is summarlzed belowr,

L5




Percentage 100%T
of
Cases
75%~ 82%
73%
s0% T 62% '
25% 1~ 1% .
i
11%

$100 or S1S0 or $200 or $250 or $300 or
less less less less less |

Monthly Rental Price of Unit Sought

{Percentages are based on the unlverse of the 267 cases [n which rental
price of the unit sought was recorded.)
Non-resident owners (43.9 percent) realtors or brokers (23,6 percent)
and partnerships (21.8 percent) were most often cited as respondents. The

respondents cited in cases in our sample are summarized below.

714
i; Respondent Category Number of Cases A
147 3
Non-resident Owner 43.9% s
79
Realtor or Broker 23.6% .
. Partnership or Corporation 73
21.8% 3
Butlding Manager 48 ‘
uilding Manage 14.3%
32 .
Resident Owner 9.6%
Public A 4
c Agency 1.8%
12
Other 1.6% )
Total 335

lstnca more than one respondent may be named per case, percentages
sum to raore than 100 percent ]
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The low incidence in our sample of units sought in dwellings with
four units or less probably reptesents the fact that many of these dwelllngs
are exampt under state laws. In the state of Washington, which exempts
very few single or double unit buildings from coverage under fair housing

law, a significantly higher proportion of complaints involved single-family
dwellings.

3.5 s General Recommendatlons

Yederal and state agencies should devote far more publicity to sex
and marital status discrimlnation in housinc than they have to date. They
should emphasize not only that sex and marital status discrimlnation is
illegal, but should also publlcize the various, often subtle, forms this‘
type of discrimination can take. Juanita S. in Case 1, Joan R. in Case §
and Anne B. in Case 6 are as much victims of sex and marital status dis-
crimination as the complainants in the othar cases -- they are just less
likely to know that they are. Posters and brochures are probably not a
very compelling form of publicity at any time, but cutdated posters are
worse than useless and should be replaced. Television and media appear-
ances by agency staff are a form of publicity with considerable impact,
although public service announcements and programs generally tend to air
during off-peak hours and may only reach potential complainants or respond-
ents with insomnia. Also, many state agencies could more effectively
enllst the help of advocacy groups in publicizing sex and marital status
discrimination In housing. Finally, state agencies should try to advertise
their own availability as a cost free enforcement mechantsm. None of the
complainants {n the sample were likely to be able to afford the cost of
private litigation,

Intake procedures and personnel in state human rights agencles
could also be better attuned to the needs of victims of sex and marital
status discriminatlon in housing. 7Taey should elther receive more training
tn this area or should be provided with structured intake forms tc asslst

them In identlfying subtle forms of discrimination. Most Importantly, many
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agencles could profitably re-evaluate their attitudes toward sex and marital
status cases and the prlority and screenlng procuedures which Institution-
alize these attitudes, particularly those apparently neutral presumptions
of jurisdiction or meritoriousness under which cases of sex or marital
status are dismissed early or are allowed to languish in agency files

until it is too late to obtaln evidence or satisfactory resclution.

It should be emphasized that many acencies are forced to impose
econcmies by the budgetary constralnts under which they are forced to
operate. But wlithin the context of these stringencles, scarce resources
should be allocated equitably among all cases. Any treatment which

arbitrarily favors some groups to the exclusion of others |s discrlmination.
Specific recommendations are summarized below:

Recommendations to the Department of Hous{ng and Urban Devalopmeant

™ Federal fair housing laws prohlbiting sex discrimination should
be publicized and publicized in such a way that the full range
of practices prohlbited under the law are made known,

e All available forms of rellef provided under the Federal laws
should be publiclzed, as well as the potential damages which
can be awarded and the availability of attorney fee reimburse~
ment from the court.

] Much needed funds should be provided to state agencies to
enable them to publiclze state fair housing laws prohlblting
sex and marital status discrimination on the stipulation that
these funds be used specifically for these types of dlscrimln-
ation, and that the methods employed be {maglnative and suit-
able.

] Workshops should be conducted to acqualnt lawyesrs and fair
houslng lnvestigators with the unique featurcs of litlgating
cases based on sex or marital status discrimination in housing,
and to indicate applications for principles developed in related
areas, for example, In fair housing cases tnvolving race dis-
criminatlon, or In employment cases lnvolving sex discriminatlon.
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Recommendations to Agencles Charged with Enforcing State Fair Housing

Laws

State fair housing laws prohibiting sex and marital status
discriinination as well as any pertinent supplementary
coverage such as presence of children or souce of {ncome
should be publicized and publicized in such a way that

the full range of practices prohibited urder the law are made
known.

The availabie kinds of relief provided by the agency and the
fact that these services are performed gratls, with little
inconvenience to the complainant and with little chance of
retaliation,should be publicized.

Th- rizined- apprepri=ts for publici-ing the illegality of race
discrimination may not be the most appropriate method for
publiclzing sex and marital status discrimination, and some
departure from conventional methods of publicity may be in-
dicated; for example, advertising In the women's medla or

at places where women congregate, such as day care centers,
or shopping areas, may be more effective. QOutdated posters
should be replaced.

Current caseload levels for complaints lnvolving sex and marital
status discrimination should not be taken as any index of the
actual {incldence of such dlscrimination -~ the low number of
cases filed can be coastrued with greater plausibility az an
indication of scant or Lneffective publicity for these types

of discrimination. Although lncreased publicity may lead

to a temporary increase in caselocads, and temporarily, to

more work for the agency, caseload Increases may lead

to larger appropriatlons for case processing in the ensuing
year.

Publicity dlrected to respondents, particularly to realtors'
groups could lead to a reductlon in case loads since better
understanding of the law -~ and the penalties for infringing
that taw -~ may lead to a lower lncildence of this type of
discrimination. Poorly understood areas such as the marital
property laws seem partlcularly in need of such elucidation.

States should develop effective relatlonship: with advocacy

groups and work cooperatively with them to test for and
publiclze sex and warital status dlscrimination In housing,
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a Intake staff should be tratned to recognize and to accapt
jurisidction for cases involving sex and marital status
discrimination in housing, or alternatively, a detailed
standard intake form should be developad to enable them
to do so. Wherever possible, experts in women's rights
should be hired. Intake decisions should be as carefully
reviewed as determination decisions.

o Assistance of advocacy groups ln Intake and intlal case
preparation should be scught.

] Screening procedures or policies which explicitly or
tmplicitly ensure that cases involving sex and marital
status discrimination receive less timely or less thorough
treatment should be corrected.

°® Some provision should be made so that working complain-
ants, complainants with difficult schedules or geographically
remote complainants are not effectively prevented from filing.

o Records of informally resolved or informally rejected cases
should be maintained. Complainant case record data should
also be more carcfully recorded.

Recommendations _to Advocacy Groups

o ' Publicity for cases lnvolving sex and marltal status discrimlna-
tion in housing should be awardel a higher priority.

° Greater emrhasts should be placed on researching, publicizing
and combatting discriminatlon ‘n 1entals, rather than oa dis~
crimlnation In sales and financing.

® Agencies should be asslisted in developing publicity methods
and intake procedures adequate for cases involving sex and
marital status discrimlnation, and !mplamentation of these
methods should be monitorec and assisted.
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4. ADMINISTRATIVE INVESTIGATION

4.1  Background

Most of the elaven states includad in our sample have a full comple-
m;.ent of investigative techniques at their disposal and are in general agree-
ment about the types of evidence most useful for influencing-respondents
and most likely to be upheld In court, States differ markedly, however,
in the frequency and vigor with which they employ these techniques, as
well as in the interpretatlon they confer on the evidence yielded by investi-

gation. '

Previous chapters have suggested that victims of sex and marital
sr:atus discrimination in housiny who are adequately protected by state
lawe, who are aware of the full range of this protection, who ar2 aware of
the availability of the state human rilghts agency to enforce this protection,
and who can evade agency screening criteria, are, at present, a rather
select greup. But even when a case has been accepted ior processing by
a state human rights agency, the victim of discrimination may still be a

long way from securing justice.

Although some state agencles process cases expedliticusly, (n other
agencies six mcnths may elapse between complalnt filing and the agency
determination of jurisdiction or "probable cause." And, slnce agencles
very seldom employ injunctions or subpoenas, it is often Ilmpossible to
secure the desired housing unit or to obtaln rellable evidence, after the
passage of so much time.

In the eleven states we studied, only one case in four {s found
meritorious enough to meet a standard of "probable cause" to believe
discrimination has occurred, Only about one-third of these decisions are
influenced by statistical evidence of any kind and this evidence is frequently
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unreliable and often misinterpreted. Only about ten percent of these
decisions will be influenced by evidénce from ‘tecting', one of the surest
methods of documenting discrimination. Ironically, nearly half the {indings
of “no probable cause" cited lack of sufficient evidence as the basis for

the finding.

Independent determination of the meritorioneness of the comglaints
in our sampla or comparison data for findings in other types of cases -- for
example, casas involving race discrimination in housing or race or sex
diccrimination in employment ~- would ailow us to say with more confidence
whothar the cases in our sample wera less thoroughly investigated or
sympathetically resolved than other types of discrimination complaints.

But given present agency budgets, allocations for training, case laods
for invastigative staff and so on, it is probably true that very few cases
of any sort currently recaive top-notch investigation and that favored

casos receive such treatment only at the expense of other cases.
4.2 - Assignment of Investigators anc_Investigative Suparvisors

A brief review of the typical sequence of steps in the processing
of housing discrimination cases Ls perhaps in order here. This sequenca

may be summarlzed as follows:

° A formal complaint is flled with the enforcement
agancy. %
e The case is added to a rostér pending assignment

to an Investigator.

° The case is assigned to an Investigator and evidence
is gatherad and assessed,

An investigative finding |s determined and approvad.

Cases where 'no jurisdiction' or ‘no probabie cause'
is found are dismissed; conciliation is attempted (n
cases where ‘probable cause' is found.

® Cases not succassfully conciliatad go to public
hearing.
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After a formal complatnt is signed and dockatad, tha complainant

loses control of the case and administrative procedures genarally doterm.ne
subscauent action taken. Formal complaints are first addad to the current
rostar or backlog of cases to awalt further action. All aleven of the sta'lcs
studied recognize the nead to pursue housing casas with dispatch and give
them priority in assignment to an investigator as well as in the subseguent
invastigation itself. Agency statistics suggest that backlogs 1n housing
cas"es are somewhat shorter than backlogs for other types of cases. Even
so, backlogs are serious problems in several states, and in some agencies
oven housing cases are backloygged at all stages of processing. Cases in
our sample were assigned fairly quickly, however; 71 percent were assignad
within one weak. Elapsed time for assignment in the eleven states studied

are summarizad below.

100% -“
283 Cases
277 Casces
99%
268 Cuscs 97%
5% + 4%
203 Cases
fercentaye
of 7%
Cascs
50% —
25% 4+
One Wack One. Two Three ’
or Less Month or  honths or  MNonths or
Less Less Less

Time Elapscd

! This lable Is based on 285 cases where the clapscd time could be asce‘alneé).
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Actual case investigation begins with assignment. In every agancy
Studied, investigators (sometimes called f{ield representatives, consuliants
or evcn‘human relations representatives) contact the respondent, collact
evidencae and document the results of investigatlon, Investigators in some

agencies carry casaloads of 80 at all times although caseloads of 20 arz

i considerad optimal. Workers in one agency are assignad cases as they are

fil>d and are expectad to complete investigation of five cases per month,

regardless of the actual number of cases assignad to them.

Only three of the agancies studied employ specialists in housing.
Only four agancies have hired specialists in sex discrimination, and
several of thase investigative speclalists were lost in recent staffing

cutbacks, although all agancies in areas of minority concentration have

‘retainad bilingual investigators. Only four of thase agencies provide any

substantial staff trmnlnq.l Given that housing complaints ara a small
parcantage of any agancy's total caseload (usually about 6 percant in the
statos where this information could be obtained, and cases which involve
sex or marital status discrimination in housing, constitute are even smaller
percentage, it is unlikely that investigators will encounter a sufficient
number of these cases (n their day to day experience to enable them to
become familiar with tha uniqua features of these cases., Further, few
states permlit investigators to speclalize by type of case; cases are genaral-
!y assigned by rotation. When specializatlon ls permitted, It is often by
type of respondent rather than by type of complainant. The end result, thes,
is that the great majority of case investigators are unlikely to have previous
expertlse in sex discrimination, unlikely to receive any training in this area,
and unlikely to acquire much day to day experience in dealing with the

subtle and complex issues involved.

1 ' Staff in one agency spoke enthusiastically of a HUD intensive
training program ta housing enforcement conducted during the past year.

2 In the six states where caseicad breakdown was available, asti-
mates varied betwean two percent and eleven percent and averaged around
Ssix parcent,
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Lach of the eleven agencies inciuded in this study has develozad
its own administrative system for supervising investlgative activities,
but the systems used fall into two genaral categories. In six states, one
or more commissioners take responsibility for cach case under investiga-
tion. ‘In thoory, the commissionars oversae case investigation and maks
preliminary findings or determinations of ment. Alternatively, in five
states, investigative supervision {s imposed through hizsrarchial approval
levels. Six or soven investigators are commonly assigned to cach super-
visor, who approvas all preliminary investigative findings. In some
agencies, findings must also be approved by office directors and branch

managers as well,

While some means of investlgatory supervision is essential,
supervision should never act as a means of reinforcing agancy hesltancy
or caution or as an impadiment to timaly case processing. Commissicnars
in most states are appointed part-time volunteers who recaive little train-
ing from the ageacy. While their background, experience and status in
the community are often an asset to the agency, commissicners cannot
always be sensitive or sympathetic to all types of discrimination. Very
few state commissioners are women. Most have other full-time responsi-
bilitics and may not be able to keep akreast of caseload work at all times,
or may not be easily accessible to the investigators they suparvise,
Agencies employing internal supervision and hierarchical approval levels
do not always farz better. These procedures can be cumbersome and tima-
consuming and can create or aggravate backlogs at every step of investiga- R
tion. Neither supervisory approach can itself ensure consistent and sensi-
tive handling of cases, and agencles must still rely on the quality of the
investigators themselves. At best, these procadures enable the investiga-
tor to receive helpful advice and act as a check on improper dacisions
while helping the agency maintaln a standard of consistency and fairness
in its findings. At worst, supervisory procedures encumber and delay
investigators in the exercise of pressing duties and impose a stifling con-

servaticm on thair results,
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343 Investigative Meathods

The states included 1n this study have in common a considarable
battery of investigative techniques. Thase techniques are summarizad in
Figure 7. However, the spacific investigative procedures employed, th2
saquance in which they are exacuted, and the general investigative priorities
which provide the rationale and justification for these methods vary sigiafi-
cantly among the agencies stucied, Subtle differances in aggressivanass,

timing and attitude are also reflected in these procedures.

Ona agency begins investigation by suimmoning both complainaat
and respoadent to an investigative o.:v;mferenca.I in another agancy,
actual investigation is always preceded by a serias of attempts to con-
ciliate, Most agencies, however, begin by dispatching an investigator
to serve the complaint and to interview the respondant, Collection of
evidence for the case usually begins during this initial interview. How-
ever, some agencies reaportedly provide the respondent with a copy of the
complaint several days before actual investigation begins, Advocacy groups
have criticized this practica. They feal it serves chiefly to allow the
respondent time to destroy or falsify incriminating records, to invent élibls,
and to dispose of the disputed unit through sale or lzase. Moraover, at
this stage of Investigation, few agencies can secure an injunction or sﬁb-
poana to prevent such actlon. Of the elevea agencies studied, only two
-- Michigan and Penncsylvania -- are expressly empowered to seek injunc-
tive relief immediately. Connecticut, Delaware, New Jersey and New York
may only scek injunctive relief after finding ‘probable cause', and
California, Kansas, Chio and Washington cannot seek injunctive relief

at all during administrative complaint handling, The New York City Human

Rights agency has adopted an interesting solution to this problem by posting

Of the eleven agencies studied, this agency resolved the highest
percentage of complaints within one week of the filing date.
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noticas of ongoing Investigation on units involved in complalnts.” While
posting cannot legally prevent a respondent from renting or selling the unit
- before invastigation Is completed, it does serve o deter other applicants

from seeking the housing in question.

'

4.4 Favored Rvidance p

An agancy which gears I"ts investigative efforts towards securing
evidence most likely to withstand rebuttal is obviously taking the strongast
stance toward proving violations of its law, It may also be taking the most
economical route toward complainant satisfaction as well, since attampts
at quick, voluntary resolution of the complaint are most likely to be

successful if the respondent 15 aware of strong evidence against him/her,

Most of the agencies surveyed. rely on some formal or informal
hierarchy of favored evidence. Although agencies generally concurred
in identitying evidence from testing, statistical evidence from respondant
buginess records, respondent testimony or sdmission and witnecs testimony
as the most important and reliable evidence for proving particular {nstances
of discrimination, there was no similar consansus on th2 relative weights
*o De assigned them. Six agencies favored statistical evidence over other ¥
forms. Three agencies preferred respondent testimony or admission, while
two of their counterparts avoided relying on this type of evldence. Testi-
mony of testers was often regarded as strong evidence, but was, for some ~
agencies, cither forbidden or impractical to obtain. Furthermo;'e, in —:
gathering evidence, considerations of efficacy must often be mitigated
by considerations of practicality and economy, and the evidence collected -
for a given caée wll] often be some cumpromise between the ideal evidence =

and the most easily avallable evidence,

It is instructive here to consider the methods which might be appro-
priate for investigation of one of the cases Included in our compendium
sample. For Juanita S. in Case 1, statistical evidence from respondent
records should reveal the conslstent application of a discriminatory -

practice. Evidence from male testers who were not required to meet the

L .



stringent fina
Cases, 2, 3,4, 5and 6 all ln\'oiyad respondant admissions of intent to-
discriminate.

The overall strategy for investigating a particular discrimination
case 1s gencrally devisad by the individial investigator. Staff are required
to obtain prior suparvisory approval for investigative strategles m only
three of the states studied. A few agencies train investigators to racognize
circumstances under which speclfic types cf evidence should be sought.
One large agency trains investigators to analyze complaints for various
types of discrimination -- different treatment, evil motive, disparate
impact -- and to recognize which type of evidence is most appropriate for
each type of case. Another agency has developad a detailed and thorough
intake form to assist both staff and complainant in identifying the specific
type or types cf discrimination involved, which in turn sugqgests the type
of evidence required. In several agencies, though, decisions of investi-
gatlve strategy are madz less formally and with little guidance, even when

the investigator is unfamiliar with the tvpe of case involved.

4.5 Agency Authority to Subpoena Records and Witnassas

While every agency studied in this report has express statutory
authority to subpoena witnesses and documents for a public hearing --
elther through their own power or through a court petition -~ as wall as
to compel compliance with such a subpoena throug}] the courts, not all
agencles have comparable Investigative powers prior to the hearing stage.
In Delaware and California, there is clearly no subpoena. power available
until a public hearing is scheduled. In Pennsylvania, a subpozana can be
issued only after a finding of 'probable cause' by the Commission. In all
these states this means that the Important finding of 'probable cause' is
unaided by the power of the subpoena, and may effectively mean that
records or witnessées can only be sought aiter the contents of testimony
are irrevocably lost. For agencies in this study, the average time from

case filing to finding of ‘probable cause' was about two months.
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Naturally , @ state vhich can subpoena witaessas or documents at
i r

tha outsat of the investigation can gain a siganificant head-start in investi-
gating and settiing @ complaint. In Connecticut, New York, and Michigan,
thera is exprass authority to subpoena evidence at any time, although tha
Michigan agancy must seek court permission for any subpoena issued prior
to a hearing. Massachusetts, New Jersey and Washington havea general
subpoana povrars which arz not expressly extended to zarlier investigatxvve
stages. The most broad ranging access to cccuments ana witnasses is
<;rar1£ed in Kansas and Ohio wheare statutes brovide that agancy staff may
have accass to all relevant premises, records, documeants and persens and
oﬂ)er possible sources of evidence at any reasonable time after a complaint
is filed. The only limitation is complaince with general constituticnal’
standards for "searches and seizures", Theoratically at least, thase agencies
have affective investigative autherity equivalent to that provided by a szarch

warrant.

Qf course, a subpoena is not the only way to secure preferrad forms
of testimonial or documentary avidaaca prior to a full-blown heaaring. A
fe'w states have particularly effective statutory powars in addition to, or
instead of, subpoena powers, to aid them in their investigations: others
have developed additional powers through agency rules or regulations.
Michigaa and Washington, for example, have general powars to deposa
witnesses throughout the investigation process. This process, one used
frequently by lawyers in pra-trial investigation of civil court actions,
tnvolyas meaeting with the respondent cr other relevant wi.cnassas in ordar
to cross-examine them and take a formal, sworn statement racordad by a
stenographer. The "deposition," as it is commonly _cailed, may also
involve a demard for a witnass to bring along important documants and to
" answer gquastions about their contents and significanca. Not only does a
deposition allow for discovery of important information, but it also provideas
the agency, early in the investigation, with a sworn statement which can

not easxly be daniad later by tha witnass.
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4.6 Intorrogdlones 5 i

lLess costly than a formal daposition, but nonetheless, of poltential
usefuliiass 1n securing important information from the respondent at an 2arly

stage, is tha use of "interrogatones,” exprassly provided in Chio, Kansas,

Cornasticut, Washington, Naw York, New Jersey and also utilized in o
Massachusetts. Interrogatories are written inguiies mailed to a respondent \ R
soon after a complaint 1s tilad. Lire a daposition, thase inguires may . :
méuest the raspoadent's version of the factual situation which can be I
usad as svidencae at any later hearing, as well as requesting information '
Co:’.cemmg the existence and contents of relevant documents. Model forms l

of guestions gearad to racurring forms of complaints can be drawn up by an

agency and used again and again, with slight variations to fit the specific
circumstanczs of 2ach complaint.
Interrogatories are particularly'us-:‘ful if the agency can imgosa ? FOR - ,-' |

realistic dzadlines for the return of these forms, back them up with subpoenas v

or injunctions, and compeal answears through the court, as in a ragular civi!

court action. In addition, a few agancies have developed special regula-
tions which stipulate that failure of a respondant to answear a question on

an interrogatory automatically results in a waiver of any detense regarding

that point of information; any unanswered inquiry is deamad to be answerad

in favor of the complainant'.l This form of interrogatory default procedura,

usad successfully in a few states including New Jersay arnd Washington, '
expeditas Investigation, reduces staff tima expended, penalizes uncoopera- ~
tive respendents, and serves to deter dilatory tactics in futura respondents.
In the absenca of strengthening provisions such as penaltles or tima limita-
tions, however, interrogatories can often sarve only to delay and impede

the actual investigation. In several of the cases reviewad, interrogatories

—

i A ralated procedure not usually avatlabla until just prior to public
hearing, is a requirement that a respondent must submit a written answar
to the complainant. Tailure to respond to all or any portion of the com- &
plaint is deemed to be an admissicn of its contents in Michigan, New York, O q &

and Washington.
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wera parmitted to drift in as much as nine months after the compiaint was

filed.

Of course, the ability to gain access to documentary or statistical
evidence from respondents requires the power of an agency to compel realtors

ard rental agents to record and maintain this information in the first place,

', either for responses to intarrogatories or for more systematic monitorin:

by agencies. Probably the most valuable mechanism designed to insure

the availability of systematic data about housing practices is the Multigle
chllling Reporting I'orm, used by the New Jersey Division of Civil Rights.
Under this scheme, every owner of a multiple apartment development of 25
units or more mmust file an annual report with the Divlsion concerning the
composition of the dwellings ard the factors afiecting that composition.
Currently, this Lnquiry extends only to questions relating to racial composi-
tion althcugh the forms reveal generally relevant information such as rental
turncwers, recruitment techniques, and the slze and prica of all units ard
could casily be revised to collect sex and marital status data. The Multiple
Dwelling Reporting Rule was expressly upheld by the New Jersey Supreme
Court as a rational approach toward fulfilling Division responsibilities in
the case of New Jersey Builders, Owners, and Managers Association v
Blair, 60 New Jersey 330, A.2d 855 (2972). These records can be usad by

agencles for investigation of individual complaints, but can also be used
for compllation of evidance for patfern and practice suits or for systematic
monltoring of market practices .1 Another helpful lnvés‘.iga'tive techrique
for securing data about housing market practices is Pennsylvania's speclal
regulation that all applications or other data pertaining to the sale cr rental
of commerclial housing imust be preserved for 120 days by any person subject
to that state's falr housing law, However,v‘slnce agencies frequently defer

1 Uses of such Informatlon to combat systemic discrimination are
discussed in Chapter 6. e e Y
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processing sases until the statute of limitations has nearly expired,

this limit should, perhaps, be extended.

4.7 Statistical Information Obtained by the Agency

If agencies cannot compel respondents or potential respondents to
report statistical information on dwalling occupancy, or if agencies have
reason to believe éuch reports are unreliable, case winvestigators may
themselvas compile demographic characteristics of current tenants or
ascertain whether respondents have ponsistently employed relavant rules
and policies. For axample, investigators may determine whether rules
forbidding children or pets or extra security deposits are in practice applied
only when the applicants are women or membars of a minority group and
ignored when the applicants are not., Even this simple form of statistical
documentation can be critical in proving the differential treatment of women
such as Juanita S., in Cas2 1, or of Joan R. and Anne B., the single parents

in Cases 5 and 6.

Although statistical evidence collectaed by the agency is typically

“more reliakle than evidence begrudgingly supplied by the respondents, it

can, at times, be enormously time consuming to collect. However,
statistical evidence from either source can be significant and both have
traditionaliy stood up well in court. It is common for statistical informa-
tion on the racial composition >f dwellings to be contrasted with comparable
information for the immediate environs ‘of tha dwelling. Statistical break-
downs of neighborhood composition according to s.ex and marital status
have not been used in similar ways, as thase demographic featuras ara
currently little understood either by state agencies or by the courts. As
a result, the use or statistical data in sex and marital status cases has
not progressed beyond simple tests and even these simple tests are not
always correctly applied. For example, in one state studied, cases wera
routinely closed as 'no probable cause' if the respondent could show that

she/he had ever rented to even one parson with characteristics remotely
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similar to those of the complainant, iegardless of the typs of housing,

number of units, or neighborhood involved.

All elevan states included in our sample are periritted to compile
statistical evidence of discrimination, yet, as indicated in the following
table, this avidence was compiled in less than 25 parcent of the cases
studied. This is probably a result both of the agency time and effort
involvad to compile such data,or the unavailability in many cases of appro-

priate respondent records, or both.

. y 2 2 Average Days Elapsed
g:;;:':ci'a”s‘lca] g:;n:;r ok from Case Filing lo

M Finding
Statistical Cvidence 76 42 7"
Used 29.1% .
Statistlical Evidence 185 59 7“
Not Used 70.8% 5
Total 261 61.8

(Thts table Is based on 261 cases where both the use of
statistical evidence and the average days elapsed could be ascertained.
Using a t - test with a 95% confldence level, the difference between
these mean times is statistically sionificant. This difference may
reflcct casler resolution of cases involving such evidence or may
reflect a higher overall efficiency of those agency staff willing to
collect data.)

In addition io the relatively low frequency with which such data is
collected, there is often a failure on the part of agency staff to undarstand
the proper role of statistiwcal evidence, even when available, particularly
in the context of the complexities which may attand sex and marital status
discrimination. Unfortunately, at the present time, simple statistics
offered by respondents are being accepted by agencie§ to exonerate the
respondents more often than not. The following table indicates that on the
average, there is a higher dismissal rate of sex and marital status com-

plaints in housing when statistical avidence is employed.
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Withdrawn, 1 36 37
Award 1.3% 15.3% 1.7
Withdrawn, 3 18 41
No Award 3.75% 16.2% 13.0%
| o 59 97 157
Bismicsed 75.0% 41.3% 49.6%
15 63 50
Cogelilation 20.0% 27.2% 25.4%
Total ) 235 315

This table {s based an 315 caces whare both the use of statical
evidence and the agency disposilion of case could be determined.

4.8 Testing

While statistical evidence is most appropriate when the respondent
controls a sufficient number of uaits to reflect trends in rental or sale
pelicies, the use of 'testers' or 'chackers' can establish discrimination
in treatment of applicants for dwzallings of any size., Testing provides
substantial evidence, provided that all pertinent charactaristics of the
tester have been matched to those of the complainant. The agencies
studied, with the exceptions of those in California and Kansas, interpret their
general investigatory powers to include authority to test. Testing practices

have been expressly upheld in the courts of most jurisdictions. However,
one agency maintained that investigators giving testimony from ‘testing'
had been harassed In court and that testing by agency staff is regard as

entrapment. Even in this state, however, testimony of third-party testers

is generally admissable and is usually upheld on appeal. An agancy which
can call upon ocutside groups to test is gaining a real savings in staff time.
Unfortunately, agencies seldom a3dvise complainants to collect their cwn

testing evidence and seldom offer instruction in methods for doing this.
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Testing evidence was recorded in only about 9 percernt of the cases

sampled. The use of testing for cases in our sample is displayed below.

i

Use of Testiny Number of Tases !
= 322 i

“ 1 No Testiug 31% i
Testing by 17 ‘
Agency Staff g 5% ’l
Testing by Friend 15 s
of Clafinant or by a5 . i
Advozacy Group i |

!

Total 354 2 !

‘This table ts based on 354 cases where use ¢r non-use of
testing could be ascertained. )

At present, svidence from testing is less aquivocal and batter

understood than statistical avidence., Unlike statistical evidence,

i testing seems to result in a lower percentage of case dismissals, as

indicated in the [ollowing table.

No Testing Testlng Total >k
Withdrawn, 34 5 39 . y ~
Award 10.8% 15.6% 11.2%
Withdrawn,: 53 1 54
No Award 16.8% -~ 3.1% 15.6%
162 [ & 170 .
Ltsmizsed 51.4% 25.0% 49.0%
. ./
66 18 84
Senelliation 21.0% $6.3% 24.2%
Total 315 3z 347
{ This table {s based on 347 cases where both the usa of testing ;
and the agency disposition of the case could be ascertained. P
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4.9 Investigatory Tindings

Investigations typically culminate in one of three findings: 'no
jurisdiction’, 'no probable cause’ or 'probable cause' to believe that
discrimination has occurred. Additlonally, the agency may informally
advlse the complainant to withdraw a complaint or may itself withdraw
the complalnt administratively i{f the complainant is no longer Interested

In pursuing the complaint or {f some other resolutlon has been reached.

Preliminary findings by Investigators generally require the approval
of at least one supervisor or commissioner. In some states several levels
of approval are required for each finding, In other s:ates, due to the
practical difficulty of locating commissioners, preliminary investigative

findings go virtually unreviewed,

Figure 8 'summarizes the investigative methods the eleven agencies
have at their disposal (viz power to administer oaths, power to subpoena
witnesses, power to compel Lnterrogators), the mean processing time for
the cases in our sample, and the percentage of cases in which 'probable

cause' was found.

The mean processing time for the cases studied was about three
and one half months, Only three of the eleven agencies routinely pro~
cessed cases in less than three weeks. Processing times of six to nine
months were not at all unusual, It is axiomatic that satisfactory resolu-
tion in any housing case demands expeditious processing to secure the
desired unlt for the complainant, to ensure the availability of the requisite
evidence and testimony. The chances of satisfactory resolution of these

cases beings to fall off rapldly within the first week following the occurrence

of the discrimlnatory act, and chances of hopeful outcome for cases processed

six months later are dim indeed.

Lengthy case processing time is also often conjoined. With unfavor-
able outcome., The percentage of cases {n which 'probable cause' was

found varied from 5.3 percent to 60.9 percent, Care must be exercised in

oy gy I
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Figurc 8

Case Processing Summary

State Sample | Mean Processing Investigative Cases Determined
Size* Time (In Days)** Methods 'Probable Cause'
1 38 40.93 All 5.3%
2 11 61.1 All 9.1%
3 37 149,05 All, except compel 16.7%
interrogatories %
4 54 60.2 All 16.7%
5 15 24,07 All, except compel 20.0%
interrogatories
6 56 101.73 All t 23.2%
7 33 61,4 All 24.2%
B 14 191.92 All 28.6%
9 32 " 93.0 All, excent compel 43.8%
interrogatories
10 41 24.8 All . 46.3%
11 23 22.6 All 60.9%
B e | 354 75.53 o 26.3%

* Includes only cases for which required information was avallable.

**% Mean processing time is calculated from formal complaint filing data
to investigative finding.
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analyzing these figures since five of the states have adopted policies for
screening cases at intake with the result that caseloads in these states
will contain a higher number of cases presumed meritorious. The parcent-
age of cases found ‘probabie cause' in the states can only be cautiously
compared with percentages from states which have no screening policies.
Further, as indicated ia Figure 8, some of these percentagjes are basad on
unreliably small case samples., It }s significant, howevcr, that the state
with the second highest percentage of cases in which probable cause was
found is not a screening state and this state also had one of the lowest
case processing times encountered. For the eleven states In our sample,
‘probable cause' was found in only slightly more than one quarter of the
cases., And although statlstical evidence or evidence from testing were

not routinely sought, most caszz were dismissed for lack of sufficient
evidence.

Although screening procedures of varying degrees of stringency

and case samples of varylng sizes make it difficult to compare the outcome
percentages for the eleven states studied, yet it is hard to belleve that the
differences in the these pércentages are just the result of applying screen-
ing criterla. The most frequently used investigative methods vary little
from state to state although the frequency with which they are used varies
more. While it 1s true that budgetary and staffing constraints fali with
greater severity on some agencies than on others, all agencies claimed to

be hampered by these difficulties. To a large extent, the percentage

differences must be attributed to the interest, skill and diligence with which

these cases are handled by the agencies.

It is interesting to briefly consider the outcome of the cases
included in the compendlum. For these cases, 'probable cause' was found
only in Case 2, the case of Barbara T, and Andrea J., and in Case 6, the
case of Ann B, All the other cases were either withdrawn or were found
to be without merit, even thougl each case promised the possibility of
obtaining strong evidense against the respondent,
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4,10 General Recommendations &

Investigation of housing discrimination cases involving sex and

marital status discrimlnation could be significantly enhanced through l'

SR e e e

in creased funding. Ideally, agencies would be able to employ suffi-

clent staff su that manageable caseloads could be apporticned, and could
also encourage specialization by type of case, Investigators permitted to

spend more time per case would also be able to carry out more thorough

B T P PP IR

and effective discovery procedures. Investigatory mechanisms such as ;
sophisticated statistical compilations, witness depositions and 'testing’ '
could be utilized more frequently. The latter methods are expensive, but

are among the most effective tools for securing strong evidence. Adequate

funding would also allow these agencies to hire experts In Issues pertalning

to sex and marital status or to provide substantial trai: ‘ng to current staff i
to enable them to recognize signs of sex and marital status discrimination

more readily and to select the kinds of evidence most appropriate for these

cases,

Short of an expanded budget, state agencies can take other steps
to develop more efficient investigatory techniques with existing resources.
Intake and Investigatory methods could be at once streamlined and made
more thorough by use of model forms to guide staff quickly and efficiently
through the early stages of housing cases lnvolving sex and marital status
discrimination. Such forms could be developed as an alternative to or as
an adjunct to staff training In this area. Supervisory hierarchies should

be examined carefully to ensure that their structure is not uanecessarily

cumbersome. Again, dlverting even scarce funds for staff training may

pay off in the long run in added efficiency.

Ideally, states should, wherever possible, use investigatory Yy
techniques which shift the burden of proof to the respondent., In this way /.’

they can draw on the examples of highly effective mechanisms developed by

':‘-y— < e

some agencies, Often these mechanisms are extremely economical both in

terms of time saved in gathering evidence and in the conciliation time saved !'
l
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by these preferred forms of evidence. For example, the use cf well
structured, written interrogatorles backed up by a strict time limit and
default provisions can produce strong evidence with very little investment
of staff time. States with a multiple dwelling reporting rule could aiso
draw on these reports for addlitlonal statistical evidence. In addition to

seeking to extend the range of their investigatory powers, states should

try to make more frequent and efficlient use of those powers they already

possess.

Finally, states should develop cooperative relationships with
advocacy groups and and complainants to assist them in case investigation.

Specific recommendations are summarized below.

Recommendations to the Department of Housing and Urban Development

. State enforcement agencies frequently process so few cases
of sex and marital status discriminatlon in housing that they
lack the experlence to develop appropriate guidelines and
methods of investigation for these cases. Often the
investigative techniques routinely used in other discrimina-
tlon cases are not directly or straightforwardly applicable
to cases of sex and marital status discrimination. Through
tralning or handbcoks, HUD could enable the states to pool
and augment their expertise in this area, This would assist
the agencles in more efficiently using scarce resources and
would also offer the victims of sex and marital status dis~
crimination in housing a better chance for decislve invesil-
gation of their complaints.

® In addltion to disseminating these guldelines for Interpreta-
tlon, HUD might assist the agencies in sharing and reflning
some of the techniques already developed by enterprising
agencles. These techniques would Include model forms
for conducting cases, forms for interrogatories or reporting
forms for multlple dwellings.

Recommendations to Agencles Charged with Enforcing State Housing Laws
) Where these powers are not already granted, states should

try to acquire permlssion to: 1) post dwellings under investi-
gation (particularly {n states where injunctions or subpoenas
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are dlfficult or time consuming to obtaln); 2) subpoena
witnesses or take depositions; 3) require respondents
to complete interrogatories quickly and to comply with
default provisions; 4) require that records of housing
transactions be retained for at least 120 days; and

5) require that owners of multiple dwellings report
annually on the composition of those dwellings in
terms of race, national origin, sex and so on.

. Investigative forms and guldellnes should be developed
to assist investlgators In gathering evidence in housing
cases involving sex and marital status discriminatlon.
Experts on these issues should be hired wherever

possible,
. Less cumbersome approval levels should be adopted.
° Any procedures which encourage evasive or dilatory

tactics for respondents should be abandoned, for-
example notification policies which enable respon-
dents to quickly dispose of the unit or incriminating
records, or responses to Ilnterrogatories in the absence
of reasonable time limits which enable respondents to
delay untll the case becomes impractical to process.

® Agencies should learn to work effectively with advocacy
groups ln case investigatlon. Advocacy groups could
asslist in compiling statistics, locatlng witnesses and
in "testing". The latter assistance can be particularly
important in states where agency staff are prevented
from “testing", either by express statutory provision
or by judicial hostility. '

® Complainants themselves could assist by enlisting
their acquaintances as "testers," Guidelines for
performing “testing" should be developed for use
by both advocacy groups and complalnants.

Recommendations to Advocacy Groups

'y Effective, If not cordlal relationships with enforcement
agencles should be established and Lnvestigative assist-
ance provided as detailed above. . .

® Agency investigatio.s and findings should be monitored.
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5, ADMINISTRATIVE REMEDIES
5.1  Background

The eleven state agencies examined in this report have, for the
most part, been granted a wide range cf remedial powers with which to
ameliorate the effects of discrimination, These states vary considerably,
hawever, in the extent to which state courts have permitied the agencies
to employ these remedies and in the extent to which the agencies have

taken advantage of them.

The effectiveness of each evalilable remedy can only be
analyzed in the context cf the goals an agency seeks to achieve by’
deploying it. Some remedies, such as injunctive relief foiiowed by
award of the disputed unit, may be useful in resolving a complainant's
immediate housing need, but will serve less effectively as a deturrant
to future discrimination, Broad affirmative action orders and repérting
requirements, on the other hand, may benefit individual complainants
little but may help act as a check o future discrimination by the
respondent and may disceurage other respondents from similar practices. 4
The award of monatary damages can be useful in achieving both goals- -
individual complainants can be "made whole" through compsnsatory
damages for out-of--pocket expenses and for the humiliation suffered,
while discrimination can be attacked on a broader scale throuch the
use of substantial punitive damages to punish violators and tc notify
potential respondents cf the serlousness of fair housing violations.
While the particular remedies an agency uses most frequently mey
actually reflect on agency's need to conserve scare time #nd re-

sources, rather than a deliberate choice among goals to be achievad,

1 The term "affirmative action" is used in statutes and by agencies
to cover a multitude of meanings. In its broadest sense, it encompasses
any number of actions respondents can be requirad to take to remedy the
effect of past discrimination: for example, granting preferences to
protected classes, posting property or advertising as an equal
opportunity realtor.
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these choices have a substantial effect on the overall impact of

an agency's work in eradicating discrimination.

In previous chapters we have seen that the victims of sex and
marital status discritination who obtain 'probablz cause' findings for
their complaints are an extremely small, extremely fortunate minority.
They are fortunate to live in states which offer something like adequate
statutory protection; they are fortunate to be aware of this coverage and
to be aware of the availability of enforcement agencies; and they are
fortunate in having the merits of their case recognized by those agencies.
The statutory provisions and the enforcement agencies included in this
study are among the best in the nation -- cemplainants in other states
can scarely hope to do better. It is distressing that even for the fortunate
complainants $u cur sample, so little satisfaction is achieved. Nor can
it generally be said that satistaction in these cases has been sacrificed

in favor of some long range deterrent effect.

Remedial and enforcement powers for the eleven states siudied
are summarized in Figure 9.

5.2 Injunctive Relief

In the majorlty of cases, the agency's ability to ensure the
availability of the disputed housing unit during the complaint process
is essential to satisfactory case resolution. Clearly, agencies unable
to guarantee this availability are severely hampered in their capacity
to aid complainants, Suitable lcw income housing for women, particularly
for the female headed family, is scare and the effort required to locate
such housing is often considerable. In contrast to Federal law, which
grants HUD no powers to prevent respondents from immediately renting
or selling proper.y to third persons, most of the state laws in our

" sample provide soine temporary restraining mechanisms. Michigan,

New York and Pennsylvania can grant immeidate injunctive relief.

S
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California, Connecticut, Delaware, Massachusetts and New Jersey
can grant injunctive relief after a finding of 'probable cause' but,
as we have seen, agencies may take from three to six months to

reach findings, at which time or injunciions wouid probably be use-

) less. Additional delays of anywhere from 2 days to 3 weeks are

. encountered after a request is made for an injunction to the appro-

priate court. Kansas, Ohio and Washington have no mechanism for

seeking injunctive relief during complaint processing.

In every state where restraining mechanisms are availeble,
agencies must petition state courts for temporury injunctive relief;
which generally consists of a court order restraining the respondent
from selling, renting or otherwise making the property available
pending resolution of the complaint. Fair housing laws do not spell
out considerations the courts should weigh in declding whether to
grant an application for temporary injunctive relief, Under general
equitable principles, however, such determinations depend upon the
court's sense of urgency of the situation, on the likelthood
that the agency and the complainant will eventually prevail, as well
as an estimation of the relative harm to the resprndent in holding the
unit off the market as opposed to the ham to the complainant of possibly
losing the unit. Not surprisingly, therefore, courts vary in the

frequency with which they will grant temporary injunctions. In New
York, agency personnel reported that motions for temporary restraining
orders are routinely granted, and the majority of court refusals are
based on presumptions of potent.ially' greater harm to respondents in
restraint of sales rather than rentals. By contrast, one state cited
the refusal of a state court to consider a temporary restraining order
as the reason it had become “court-shy" and had not repeated its

attempt to seek injunctive relief.
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The type of assistance available to the agency also seems to
affect use of injunctive relief. Agencies retaining legal staff to
represent them can make quick, intemal decislions to seek injunctions.
Agencies without in-house legal staff must reply on the assistance of
the state Attorney General to determine when injunctions should be
sought. At least one agency reports thatthe Attorney General in that
state insists on application of what the agency considers unnecessarily
strict criteria before agreeing to request injunctions on behalf of the
agency. A particularly effective arrangement exists in one state,
where the agency ’1s itself part of the Attomey General's office.

Injunctive relief is only temporary, however, and dissolves
upon the issuance of a final finding and order of the Commission.
Connecticut's law, the only exception to this rule, provides that,
once injunctive relief is sought, the court assumes full jurisdiction
over the case, both to decide the merits and to fashion relief. There-
fore, in Connecticut the findings proceedings are transferred to the
court, which conducts a full hearing to decide whether to make its

temporary injunction permanent.

5.3  Conciliation

As we have seen, several agencies have adopted a policy of
screening incoming cases to identify those which can be settled
immediately through informal conciliation. Agencies generally keep
no records of cases thus settled and the frequency of such arrange-

ments could not be determined.

In mcst states, cases may also be conciliated once investi-
gation is underway, but prior to determination of 'probable cause',
In these circumstances, the complainant may be granted the unit in
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question in exchange for withdrawing the formal complaint. About
six percent of all the cases in our sample were resolved in this way.
For the complainant whose scle or primary goal is to obtain the
disputed housing unit, conciilation efforts may represent a quicker
and more efficient procedure for case resolution than the inevitably

, lengthy agency hearing process. Such conciliations also save time
for respondents and agency staff as well. Complainants should
always be informed, however, where they forfeit rights to damage
awards or to public hearing.

Even a finding of 'probable cause' generally is followa& by_ an
attemrpt to conciliate since this is less costly than a full-blown hear-
ing; in some states, conclliation attempts are required by statute
,up until the hearing date, Only three agencies employ professional
conciliators. In one agency, the staff attormney acts as conciliator,
and in three other agencies, supervisors and office managers perform
this function. Conciliation conferences held after a determination of
‘prabable cause' may result in a written conciliation agreement, which
in some states, can be enforced through court action just as agency
orders issued after public hearing case.

Cases not concillated are generally scheduled for public
hearing. In the eleven states studied, however, cases involving sex
or marital status discrimination in housing seldom reached the public
hearing stage even where 'probable cause' was determined. Of the
84 cases in the complainant case sample in which "probable cause"

was found, only 5 cases {or 6 percent) went to public hearing.

The quantity and quality of conciliation agreements reflects
a strong emphasis on quick individual case resolution, often at the
expenée of achieving maximum benefit for either the individual
complainant or for public law enforcement generally. This limitation
is not inherent. In all eleven states studied, conciliation agreements
may contain every kind of term which can be included in a final order.

-88-




S »
|
i
!

One state agency takes the posiuoh that it may seek greater amounts in
conciliation. There is no reason, therefore, why the conciliation process
should not be used more effectively to achieve individual client satis-

faction as well as broad impact in sex and marital status cases.

5.4 Agency Orders Following Determination

In addition to the routine issuance of "cease and desist”
orders after a final determination of discrimination, each state agency
in our sample is empowered, either through express statutory
language or by interpretation of a more broadly worded "affirmative
action" power, to order respondents to convey the unit to the
complainant. Authority to order the respondent to rent or sell the
next available unit to the complainant, if the disputed one is no
longer avaiilable, is not specifically mentioned in state statutes,
but is easily inferred as a corollary power.

An agreement to make available the desired housing unit or a

comparable unit was included in 73.4 % of the conciliétion ayreement
reviewed,

Statutes in the eleven states do not deal explicity withithe
problem of third persons who may have acquired the disputed

property during the complaint process, in the ‘absence of or in spite

of an injunction., Ohio's regulations interpret a broadly-worded
"affirmative action" provision to include power to cancel any deed or
lease purporting to convey property rights to a third party who knew ,
of the pending complaint. However, if an entirely innocent third person
has leased or bought the unit, there is no further remedy for the
complainant. V
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Authority to award monetary damages 1s granted with less
regularity to enforcement agencies, and is often limited in both type
and amount by statute or court decision, Less than 20 percent of the
agreements reviewed contained a provision for monetary damages. Five
of the eleven state statutes make no express provision for award of
monetary damages of any kind in housing cases.l However, in three
of these states (New Jersey, Kansas and Delaware) agencies freely
exercise the power to award damages despite lack of explicit authority
to do so, reasoning that a broad grant of power to effectuate the purposes
of the act —- the usual "affirmative action" language in fair housing

statutes —-- encompasses the ability to compel monetary payments.

Interestingly, of all the states studied, New Jersey's agency
awards damages most consistently, with the blessing of the state
Supreme Court which has reuled favorably on the issue despite the lack
of explicit statutory authority. The Ohio Supreme Court reached a
contrary result, finding that the agency may not award damages, and in
Delaware and Kansas the courts have not yet addressed the matter. In
Pennsylvania, the question of agency authority to order damages is

currently before the state Supreme Court.

Agencies with no express authority to award damages have,

under favorable circumstances, more latitude than those which express

statutory powers, since statutory language often restricts the type and
amount of award available, Only New York's law contains no monetary
limit on the amount of damages._to be awarded, but the New York courts

have required careful justification of each award and have disapproved

1 The statutes of Delaware, Kansas, New Jersey, Ohio and
Pennsylvania make no such provision,
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large awards with some regularity. Of the remaining states, California,
Massachusetts and Washington L set a maximum of $1,000 on damage
awards, while Michican's limit is $500. Connecticut's statute allows
"double damages not to exceed $500" — a provision the agenzy has
successfully interpreted to mean a maximum award of $1,000 to the

complainant,

The type of damages permitted plays an important role in
det:ermining the extent to which damage awards may be used either to
achieve individual complainant satisfaction or to produce further
reaching impact on market practices. The majority of states with
explicit legal authority to award damages are limited to compenstating
actual out-of-pocket expenses incurred by the complainant as a
result of the respondent's discriminatory conduct: extra rent, moving
costs, travel to and from the Commission office, and similar ex-

penditures. 2

Qut~-of-pocket expenses alone, however, are not a fully
satisfactory remedy either from the point of view of the victim of
discrimination or in light of the agencies' broader mandate to
eliminate discrimination from the housing market. The individual
victim of discrimination has suffered a violation of legal rights,
humiliation, and inconvenience for which only monetary damages over

and above her out-of pocket expenses can adequately compensate her;

1 Washington's statute allows $1,000 for loss of rights, plus
actual incurred.

2 The agencies of California, Connecticut, Massachusetts and
Michigan, are limited in this way. California’s law imposes a unique
additional restriction prohibiting the Commission from awarding any
damage at all where the respondent has been ordered to give the

housing unit to the complainant.
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mere restoration of money lost therefore fails totally to "m.ake her
whole". Further, the generally small dollar amount of out-of-pocket
expense awards prevents this remedy from constituting a serious
deterrent to potential respondents or from generating any substantial
ramount of public attention, ! The average damage award for cases in

the present sample was under $200,

In other areas of law, damage awards for “pain and suffering”
are a traditional way to compensate plaintiffs for the less tangible
harms suffered as a result of the violation of legal rights. However,
few fair housing enforcement agencies are empoweréd to provide such
relief. New Jersey, with its sympathetic state courts, is able to take
advantage of the lack of restrictive language in its statute to include
“pain and suffering" components in damage awards. New York also

seeks awards for "pain and suffering” as part of its statutory authority
to seek compensatory damges. New York courts, however, require
careful proof of actual humiliation suffered and the effect of such
mental anguish on the complainant, with the result that "pain and
suffering” awards are uniformly sr_nall in amount. Washington's
statute resolves this problem in an iﬁteresung way by allowing awards
«f $1,000 for "loss of rights” in addition to compensation foxj out-of~
pocket expenses. Less than one third of the agreements reviewed
provided awards for a pain and suffering", and the average amount of
such rewards was $200. .

Punitive damages serve a similar function, but are based not
the theory of punishing the respondent's unlawful conduct rather than
of compensating the victim. At present, only the Kansas Commission
reported punitive damages to be part of its arsenal of remedies,

1 It should be noted, however, that the greater number of
complainants attracted where damages, however small, are awarded
on a regualr basis can greatly increase agency visibility and
maximize the agency's impact,
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Punitive damages awarded regularly in substantial amounts and ac-
companied by publicity could clearly play an important role in in-
creasing public awareness of and public adherence to fair housing laws.,
While such awards would not be appropriate in every case, punitive
damage awards could be used effectively in case against large and
powerful respondents whose discriminatory practices have a significant
effect on the housing market.

i Most agencies are given fairly broad by worded grants of
authority to require respondents to undertake affirmative action to
remedy the effects of discrimination and to effectuate the purpose of
the fair housing law. The affirmative action power is sometimes used
to confer authority to award a housing unit to the complainant, but
éenerally connotes more far reaching remedies, as well, fashioned to
fit the particular situation before the agency. The affirmative action
clauses in the New York and New Jersey statutes explicitly include
authority to insure "extension of full and equal accommodation to all
persons” and the New Jersey statute expressly encompasses power to
order compliance reporting. In other states, such as Connecticut and
Ohio, affirmative action clauses are left unmodified and unqualified
in the statutory language. The most limited affirmative action powers,
at least on the face of the statute, are found in the fair housing laws
of Michigan, which permit only an order awarding particular housing
units to the complainant and compliance reporting, and Califomia,
where only educational and promotional activities designed 1o eliminate
discrimination on a voluntary basis are allowed,

A most effective and controversial affirmative action technique
involves a requirement that the respondent grant preferences to persons

of the complainant's class until a certain numerical balance is reached
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for a certain period of time. In Washington, the state Supreme Court
has upheld the agency's authority to order such relief, However, other
state courts are less receptive to such an interpretation, In New York,
for example, the Court of Appcals held that an order requiring the
respondent to give preferences to tenants referred by the Division, and
to give notice of all vacancies in its buildings was tco broadly worded
and'fell outside the scope of agency authority. In California, the
legislature has expressly prohibited the agency from granting this kind
of relief. This tendency while perhaps politically expedient, severely
hampers the ability of agencies tc remedy the effects of past discrimi- :
nation and to effect significant changes in housing market pattems 'on g
the basis of sex and marital status.

Other remedies used by agencies under their affirmative action
powér involve requirements that respondents publicize the availability
of their housing units on a non-discriminatory basis. Typical of such
remedies are requirements that newspaper advertisements include equal
opportunity notices and that premises be posted with fair housing notices.
Such tools, though useful, are probably of limited effect when comparzd
with the broader power to order and monitor sweeping changes in real
estate practices.

Half of all conciliatlon agreements or agency orders reviewed in
this study required some form of affirmative action or compliance
reporting of respondents, Few agencies however, are able to routinely
monitor respondent compliance; most do so only sporadically, or in
response to complaints of non-compliance. The Multiple Dwelling
Reporting Rule in New Jersey, described in an earller section, could
provide an effective means of monitoring the compliance of large
respondents, since computerized records on the occupancy of re-

spondent dwellings could be scanned on a regular basis.
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Figure 10 summarizes statutory authorization for the terms most
often found in conciliation agreements, the frequency with which these
remedies are required and the'average amount of cash awards in the
éleven states studied. The relatively small number of cases conciliated
in each state and the differences in statutes and agency practices make
precise comparison difficult. It seems clear, however, that express
statutory provision for a given term is neither a necessary nor a
sufficient condition for frequent award of that provision. Overall, in
only 57.5 percent of the cases reviewed was the disput~d unit awarded

to the complainant, although power to award the unit is provided in
all the states studied. Although analysis of samples of this size is
risky, it appears that states also make cash awards rather less often
than they are authorized to dc so, and it also appears that the amount of
these awards 1s well below the amount states are authorized to grant,
This is difficult to understand, and awards of this size seem neither
an appropriate restitution for the complainant's discomfiture, nor an
effective deterrent for respondents who may imagine that in paying the
very occasional small damage award they may realize greater financial
gains in excluding blacks, female headed families or gingle people

from their dwellings.

On the other hand, several states have taken the initiative to
make cash awards or to require affirmative action even in the absence

of express statutory authorizatien,

A brief summary of the resolution of the sex and marital status
based housing complaints included in the present study is in order here.
We have seen that many victims of sex and marital status discrimination
in housing are without adequate statutory protection, not only in the
lack of important supplementary protection against discrimination on the
basis of source of income and presence of children, but even, in some
states, the lack of even broad coverage to prohibit marital status

discrimination. Nor do existing federal laws offer alternative protection
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for victims of these practices. The undetermined but presumably large
number of victims of sex and marital status discrimination have no

hope of relef at all under present state and federal laws.

We have also seen that manyy more victims are prevented by
ignorance from seeking relief, and that given the currently
inadequate levels of publicity for sex and marital status discrimination,
this ignorance is certainly understandable., Even the illegality of sex
or marital status discrimination receives little coverage, much less
the subtle and covert practices applicants are more likely to encounter.
Even where applicants are aware that they are the victims of sex and
marital status discrimination, they must still try to convince state
agency intake staff, - frequently overworked and undertrained --
to accept their compiaints for processing. Thus many complainants
are screenedvout at intake, or accepted but consigned to flles where
dellayed investigation effectively precludes successful cutcome. More
victims are then lost as a result of maladroit or lackadaisical case
processing. Only a quarter of all cases alleging sex or marital status
discrimination filed will be found meritorious although evidence of

"testing® and statistical evidence will seldom be gathered,

It would be comforting to think that with just restitution
impossible for so many victims of sex and marital status discrimination,
that for those few victims who prevail to the point where “probable
cause” is found in thelr cases, jutice will be substantial, But as we
have seen, less than half of these complainants receive the units {n
question and less than 20 percent of them recelve monetary restitution,
and that restitution actually ordered is usually well below levels
authorized by statute. Remedies so meager and infrequent cannot be
considered satisfactory complaint resolution for those who have suffered
humiliation and inconvenience as a result of sex or marita! status
discrimination. Nor can these remedies be considered satisfactory

resolutions in terms of their long-range deterrent effect. Potential
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respondents may now confidently rely on low levels of public awareness,
and agency incapacity to ensure that they will be penalized only seldom
and midly, and that their compliance with the terms of conciliation ague-

ments is unlikely to be moniteored.

The resolution for cases included in the present sample is
summarized in Figure 11.

5.5, Judicial Review

The statistics of all eleven states studied include provision
for judicial enforcement and review of agency orders. Agencies are
universally empowered to seek court enforcement « f their orders, wfth
contempt sanctions against respondents who violage outstanding
orders. In most cases, court review is limited to a determination of
whether the agency based its findings on substantially competent
evidence, and whether its actions were within ghe scope of its
authority. By contrast, the fair housing laws of Delaware, Michiagan,
and Kansas empower the court to decide the case de novo.1 The
greatly expanded scope of review authorized by these de novo
provisions drastically reduces agency autonomy and can have severe
consequences if reviewing courts are unsympathetic to fair housing
goals. In additon, clients under this system must assume the burden
cf proving their claims all over again -- a substantial inconvenlence

which must inevitably result in increased complainant attrition.

1 In cases decided de novo, courts make new findings of fact
and conclusions of law and also fashion their own remedies.
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Figure 11

Resolutlon of Housing Complaints Based On
Sex ar.d Marital Status in Eleven States
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5.6 General Recommendations

State enforcement agencies are not, at present, taking full advantage
of the arsenal of remedies at their disposal for housing discrimination cases
involving sex or marital status. The awards in the great majority of these
cases achieve neither satisfaction for the individual complainant nor
deterrent value for the respondent. Due to stringencies imposed by what
they regard as small budgets and large caseloads, agencies have nearly
always chosen to attempt to achieve some satisfaction for a large number of
complainants rather than to achieve maximum satisfaction for just a few
complainants, While these policies are perhaps more equitable for the
present, they do little to prevent, ana pcssibly much to encourage future

discrimination.

The haste with which most agencies urge conciliation has two major
results. First, a premium 1s'placed on informal conciliation in which the
complainant agrees to withdraw the case in retum for award of the disputed
unit. When complainants desire no more than the unit and are willing to
forego damage and pain and suffering awards in return for quick settlement,
informal conciliation saves time for complainant, respondent and agency
alike. But, complainants should alwasys be apprised that they are re~
linquishing the rights to additional remedies by informally conciliating.
Further, records of these informal proceedings should always be maintained
so that patterns of discrimination can-be discerned and respondents will
be encouraged to adhere to fair housing laws more fully than in infrequent
instances in which this discrimination is actually detected and reported.

Secondly, the agency's eagemess tc conclliate appears to result
in its settling for far less than the statutorily authorized battery of remedies
for the complainant, It is difficult to understand why the full range of
remedies should be awarded so seldom unless the agency is neither unsure

of its evidence or eager to make conclliation attractive to the respondent
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in order to achieve quick resolution of the case. Nearly all the conciliation
agreements reviewed for the present study included far less than the number
and the amount of remedies stipulated by statute. Again, respondents, and
particularly large respondents can exploit this situation and may consider
that the occasional mild penalty of warding a unit or paying a few hundred
dollars to the exceptional complainant may well be worth what they see as

the advantage of excluding the numerous members of the pretected classes

who won't file cases.

It is not clear that equitable distribution of remedies among large
numbers of complainants and award of maximum benefits are mutually
exclusive altematives and that the time and money required to exact better
remedies is prohibitive even under present agency operating constraints,
Moreover, the adoption of an interim palicy whereby large and well
publicized awards were made and agencies appeared more willing to go to
hearinyg than to settle for less than satisfactory resolution, would emphasize
both that the agency had adopted a firm stance in these matters both
reducing the general incidence of discrimination and placing the agency in

a stronger position to ncgotiate in cases which are filed,
Specific recommendations are summarized below:

Recommendations to HUD

@ HUD should make special efforts to enforce fair housing practice
by public housing projects and other federally~-administered hous-
ing programs. Special remedies should be designed, administered
and enforced, and assistance should be rendered to state agencies
engaged in processing complaints against such projects.

Recommendations to Agencies Charged with Enforcing State Fair Housing
Laws

e Informal conciliation should be recommended advisedly. Complain-
ants in these cases should always be informed that they are ex-
. changing stronger remedies for quick resolution. Records of cases
informally conciliated should also be maintained to detect recurring
discrimination by socme respondents.
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Recommendations te Advocacy Groups A |

EO—————y
e b )

. Terms of conciliation agreements should be monitored with more

1f the agency feels that it cennot achieve maximum satisfactiun for
the coraplainant and if ske can afford to retain a private attomey, U
she should be advised to co s0. 4 i

Some attempt should be made to hold the unit off the market until f
the complainant can secure it, Injunctions or posting techniques *
are the best methods for ensuring this, but respondents may
occasionally volunteer to do this.

The full amount of damages incurred as a result of the discrimination

should always be awarded o the complainant.

where an applicant is informed that she is considered an undesirable
tenant, particularly where witnesses are present or where her moral
character is impugned. Maximum pain and humiliation awards should
be sought where warranted and they should be assumed to be
warranted more often.

|

' :
Pain and humiliation should be presumed to have occurred in cases ' |
'y

|

frequency and consistency. Advccacy groups can be enlisted to
assist the agency.

Professional conciliators should be employed, who have experience
with handling this aspect of cases and are less cowed by respondent
tactics than investigative staff who may perform wiese functions
infrequently.

Authority for posting dwellings under investigation should be sought
even in states where injunctions are available but time consuming
to obtain. .

State and municipal enforcement agencies should work together to

make maximum use of the remedies available to them. Where

possible, state agencies shaild designate municipal agency staff e
with power to impose any remedies authorized under state but not

under municipal law, o N

]

Terms of conciliation agreements should be monitored, at least in
cases where the complainants were referred to the agency by the
advocacy group.

In states where the enforcing agencies fail to use the full battery
of legislatively-authorized remedies, advocacy groups should
encourage them to do so. Public and political support should be

provided for agencies which do penalize discrimination. \
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Chapter 6

ALTERNATIVES TO COMPIAINANT CASE PROCESSING

BY STATE HUMAN RIGHTS AGENCIES
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6. ALTERNATIVES TO COMPLAINANT CASE PROCESSING BY STATE
HUMAN RIGHTS AGENCIES

Ir. orevious chapters, we have seen that all too frequently ageacy
intake, screening and invesiigative procedures can be both prolonged and
disappointing for the victims of sex and marital status discrimination in
houslng, Yet for most of these victims, there are few viable alternatives

to state administrative processing.

Administrative complaint processing by HUD under Title VIII of the
Federal Halr Housing Act is theoretically on2 way in which victims of sex
and marital status discrimination in housing can bypass the state adminis-
trative process. But, in states declared "substantially equivalent",
complaints are deferred to the state agency for processing anyway. In
addition, deferral procedures often occasion considerable delays and state
agencles are reluctant to divert staff to process "Federal" cases when they
cannot keep abreast ot the backlog of cases initiated at the state level.
Thus, the chances of satlsfactory resolution for deferral cases are probably

somewhat worse than for cases flled dlrectly with the state agency.

Private litigatlon under Feaeral law appears to be another alternative
avenue of redress for the victims of sex and marital status discrimination
in housing, and also holds the promise of more lucrativ;compensation.
Yet the scope of coverage under Federal law may be less adequate than
under state law. Private litigatlon under state fair housing law remains
virtually unexplored, however, even for cases involving race discrimina-
tlon. Further, victims of sex and marltal status discrimination in housing
are often unaware of their right to private litigation and state agencies
seldom Inform them of this right even when they know that the complaint
stands little chance of qulck and thorough administrative processing.
Finally, for many victims of sex and marital status discrimination in
housing, the cost of litigation Is prohibitive. Little has been done to
establish the right of a clvll rights plaintiff in state court to be awarded
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attorney fees, so the private bar {s generally reluctant to take on fair

housing cases with that uncertainty of recovering costs,

In their battle against discrimination, agencies have generally
not shifted emphasis from individual case processing to a more balanced
approach Includlng poiicies with potentially broader impact on instituttonal
and systemic discrimination. While agencles are aware of the limitations
of case processing noted above, most maintain that present funding levels
preclude a more diversified approach and that, under present condltlons,
they cannnt malntain case processing at sufficient strength, much less
expand their enforcement efforts to include more innovative approach_es.
Currently, potentlal respondents may regard, with some complacency,
the low levels of publicity for laws forbidding discriminatory practlces
tn housing, coupled with the large backlogs and often superficial case
processing performed by enforcement agencles. Most Importantly,
while processing of lndividual complaints ls an important method of
securing justice for individual victlms of discrimination, it is an expen-
sive and tlme consumling law enforcement mechanism, and, at best, can
only deal with the small percentage of personal incidents aciually brought
to the attention o1 the agency.

Individual case processing must proceed in tandem with more
incluslve approaches to combatting discrimination. Some promising
approaches are already employed by several of the states included in the
present study. These include agency pursuit of expansive pattem and
practice or class action sults, monitoring of proposed Federa, state and
municipal housing and community development projects in terms of equal
opportunity and afflrmative action standards, use of systematic reporting
rules for reviewing patterns of occupancy, and research generally in the
area of urban renewal and land use. These projects usually focused on
raclal or ethnlc minorities, could be expanded to include more emphasis
on sex and marital status discrimination., While present funding levels

make it difficult for state enforcement agencles to sustain these alterna-
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tive approaches, projects such as New Jersey's multiple dwelling reporting
rule could eventually reduce both the level of discrimination and the time

" required for investlgating individual cases.

6.1 Alternatives for Complainants

6.1.1 Administrative Complalnts to HUD

The HUD adminlstratlve complaint process offers few benefits to
vlctlrﬁs of housing discrimination based on sex or marltal status. In
those states accorded "substantial equlvalency" status by HUD (most of
the states lncluded in this study), cases are automatically deferred to the
stage agency for processing. Agency staff reported that cases deferred
by HUD are often received so long after the occurrence of the dlscrimina-
tory action that effective processing s hopeless and that cases containing
inaccurate or incomplete records have also been deferred to them. In one
striking instance, agency staff claimed that essential information had been
deliberately withheld tn order to protect the respondent. Moreover, state
agency staff felt relectant to divert scarce tlme to process cases origlnating
with HUD and for which thelr agency staff recelves no extra funding or com-
pensation. As a result, coinplaints initlated with HUD but deferred to state
enforcement agencles are even less likely to be satisfactorily resolved than
complalnts (nitlated directly with the state agency itself. Even when HUD
retains or reassumes jurisdictlon, it's role is limited to conclllation with
no coercive powers at lts disposal to ald the Individual complalnant.
Admlnistrative complaints which cannot -be successfully conclliated must
then be pursued by the complainant at her own s xpense (n Federal court.
Further, Title VIII addresses only the problem of sex discrimlnation, to
the exclusion of discrimlnation based on marltal status, source of income,
or other forms of discrimination which directly affect large numbers of
women in the housing market, Thus, the complaints of Single parents and
others who are vilctims of forms of discrimination related to sex, but not
strictly falling within that prohlbition, may not be heard or decided by
HUD,
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6.1.2 Private Actlon Under Federal Law

Of course, the recent amendment of Title VIII to Include sex
discrimination means that the Clvil Rights Act now offers to women the
potential of an effectlve Federal court forum traditionally available to
victims of race discrimination, Due in art to the explicit authorization
of attorney's fees in Title VIII1 and to the traditlonal preference of the
civil rights bar for the Federal forum, litlgatlon in Federal courts challeng-

ing racial dlscriminatlon !n housing has been relatively frequent and success= .

ful, resulting in substantial damage awards for complalnts.2 Accordingly,
fair housing litigatlon under Federal law appears to be assuming a new aura
of legitimacy for the private bar as a potentially lucratlve area of practice
for lawyers both inside and ocutside the public Interest fleld.3 Expertlse
developed by the private bar Ln race dlscrimination could be applied as

well to sex discrimination cases,

However, Title VIII's fallure to include marital status and source
of tncome as protected categorles results in a serlous lack of protection
for many under Federal law. While disparate Impact theories can and
should be urged in the Federal courts to protect single parents, welfare
reclplents and others who bear the brunt of sex-related forms of discrimina~
tion, the state law foruw fur fair housing litigatlon should be seriously
conslidered in those states which have leg!slated directly against these

practices.

6.1.3 Prlvate Action Under State Law

Private civil action in state court to enforce fair housing rlghts can

be an important alternative to the administrative complaint process. Indeed,

1 42 U.S.C. Sectlon 3612 {c} (1970).

. See e.g. Allen v. Gifford, 368 F. Supp, 317 (E.D, Va. 1973},
where the plaintlffs were awarded $3500 in compensatory damages and
$500 in punitive damages.

2 See Friedman, Avery S., "Federal Fair Housing Practice, " The
Practical Lawyer, December 1974,
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where agencies are beset by heavy backlogs or possess only weak enforce-
ment powers, private court actlon may be the most effectlve method of
vindlcatinlg fair housing rights.] However, In contrast to private action
under Federal law, private action under state law ls an alternatlve which

remains virtually unexlpored, even by complainants of race discrimination.

Only three of the state fair houslng laws In our sample expllcitly
authorize victims of discriminatlon to seek vindlcation of thelr rights
through private action In civil court, (n lieu of fillng an administrative
complaint.z The Massachusetts provision permits complainants to seek
agency waiver or jurlsdiction or to institute private actlon 90 days after
filing a complalint with the Commission. The Commission must dismiss

the complaint as soon as such action Is Initlated,

In additlon, Pennsylvania law specifically allows for a private
court actlon if the Commission fails toa ct within one year, It s unclear
at this time whether thls provision precludes immediate state court action,
bypassing Commlsslon procedures altogether, Also, Delaware's Landlord-
Tenant Code provision prohibiting discrimination on the basis ¢f sex and
other characterlstics in rentals authorizes private court actlon, although
the slate's falr housing law does hot. Californla's Unruh Civil Rights Act,
outlawing discrimination by business establishments, provides a private
rlght of action which, If pursued, precludes later recourse to the adminis-
tratlv- process, Kansas law authorizes civil court actlon for coercing,
intimldating or interfering with any person in the exercise or enjoyment of

a falr housing right.

: See Note 24, Cleveland State Law Revlew 79 (1975), in which the

author develops the thests that effective enforcement of state and Federal
laws prohibiting sex discrimination in housing will be largely dependent

on pursuit of private civil court actions, because of ineffective administra-
tive relief,

2 Such authorization is granted in Mlchigan, New York and Ohlo.
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While the remainder of the state laws contaln no express authoriza-
tion to sue in court, it {s far from clear that such actions may never to
ma intained. In the Washington law, for example, while no private right
l= expressly created, it {s provided that the statute should not be con-
strued to deny any person the right to institute an action based on a
violation of civil rights. Where legislatures have not explicitly labeled
admintstratlve remedles as exclusive, private actions based on the statutory
rights or on varlous common law tort theories may still be available.
Expleration of these avenues by privae litigants is an important step for
increasing the availability of private court action to fair housing complain~

ants.

Of course, almost every jurisdiction allows a dissatisfied complain-
ant to seek court review of an agency flnding. While this usually is limited
to a determinatlon of whether the agency abused {ts discretion or made a
clearly erroneous finding of fact, in a few states court review ls de novo,
which means that an entire new record of testimony is taken. In effect,
then, a dissatlsfied complalnant in such a jurisdiction can get a full~blown

private court actlon as a second resort.

Private suit can, in most states, offer attractive a&vantages to the
fair housing complainant. Indeed, in states such as Chio, where agencies
cannot seek injunctive rellef, or in states where heavy caseloads or other
priorities prevent quick action by the state, direct resort to the courts, at
least for injunctlve relief, may be the complatnant's only hope of obtaining
a desired housing' unit, In addlition, private court action may provide greater
opportunity for award of damages to successful complainants. In Nilchigan,
for example, damage awards by the Commission may not exceed $500,
while private suits are not s¢ limlted. In Ohio, only the court may award

damageas.

Even where agencles are authorized to award damages, experience
shows that such awards are not frequant or large in housing cases, and are

generally limlited to out-of~pocket expenses, By contrast, civil court
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judges have long experience in calculating damages based on less tangible
Injuries such as pain and sufferlng and mental-anguisk, as well as out-of-
pocket losses, They tend to view siuch awards as predictable and lagitimate
outcomes of the litigatlon process, as illustrated by sizable awards granted
in Federal cases. In states wlth sympathetic courts, then, damage awards
which more nearly compensate the victim for the viclation oi her rights may
be easier to obtain through civil litigation thar through agency complalnt
process. Also, courts In some states may be wllling to award punitive
damagles == an option not open to most agencies. Through the deterrent
value of well-publicized and regularly obtalned punitive and actual damage
awards, prlvate actlon can compensate individual victims of discrimination

and simultanzously further the public goals of fair housing.

Regardless of statutory rights, private court actlons to enforce falr
housing laws are' rare or non-existent in most states., As noted above, most
fair housing litigation has taken place in Federal courts, which have histori-
cally taken the lead in enforcing civil rights of all kinds. However, at this
time many state laws offer wilder statutory protectlon for victims of sex
discriminaticn. Therefore, greatsr use of state forums should play an

Important part in private fair houslng enforcement,

One of the primary barriers to state court action is the expense
Involved Ln litigatlon. Even if complalnants are aware of the right to
sue privately, the cost of such an undertaking {s usually prohibitive.
while annual complalnant {ncome was not always avallable from state
agency records, the mean income of complainants in this study was
around $6,000. Obvlously few complainants within this group could
bear the cost of a prlvate law suit, However, of all the states in our
sample, only Massachusetts gives explicit stautory authorizatlon to its
courts to award attorney's fees for successful housing complalnants,
although several of the corresponding state credlt provislons do authorlze
such awards. Many fair housing complalnants while middle to low Lncome,

do not quallfy for free legal services through,publically-funded programs
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for the lowest income groups. These complainants will be effectively
excluded from private state court actlon until attorney's fees awards
become avauable.1

A second reason for the lack of slgnificant utllizatlon of private
court remedles ts the widespread unfamiliarity with falr housing practice
on the part of the private bar. All too commonly, fair houslng, even in
the Federal forum, Is een solely as a public interest issue, without
relevance for the private practitioner. As a result, few lawyers are
interested in fair housing laws, and fe_yver have developed any expertise
in the area. Certainly, the provislon of attorney's fees could attract
more members of the bar to fair housing practice; however, privale lawyers
must also be made aware of fair housing iaw as an economically viable
area of legal practice. To thls end, fair housing enforcement agencles
could be of assistance in encouraging local bar assoclations ard law
schools to sponsor tralning in fair houslng practice to foster both a ware-

ness and competence In the legal profession Ln the area of falr housing.

6.2 Agency Alternatives to Case Processing

The focus of Federal antl-discrlmination efforts has evolved since
the 1960's from an emphasis on indlvidual case-processing to an emphasts
on incorporating equal opportunity ccncepts into all Federal housing pollcies
and programs. In written policies, at least, fair housing law enforcement
efforts now include identlficatlon and elimination of "systemic discrimina-
tion" -- that body of practice which reinforces discrimination through a

coalltion of interests designed to exclude many minority group members

1 Lack of explicit authorization for attorney's fees does not necessarlly

prohibit state courts from awarding them. However, the general rule in
American jurisdictlons is that attorney's fees are not part of a damage award
in civil litigatlon. As a result, attorney's fees awards must be based on a
court's wide-ranging equitable powers and the theory that civil rights com=
plainants are acting for the public good as "private attorney general” =~
notions that many state courts may not be reliably assumed to accept,
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from a large part of the housing market and, 1o a large extent, 1o couniine ~i

them in det=riorating g!’xettoes.1 |

Most state-level efforts to enforce civll rights laws have, however,
remained focused on case-processing operatlons. Uafortunately, the fea-
tures of the case-processing approach most often attackad by its critics ’ - o
are particularly burdensome for victims of sex and marital status disc-
crimination., Case processing generally places the burden of ensuring 4
equal opportunity on the victim herself, since she must not only be in-

formed, willing and able to discern and report the discriminatory practice, 2

but must also assume the responsibility f{or goading a frequently unrespos-

sive enforcement agency to pursue the case in an efiective manner. More- ?
for the victim whose sole or primary need is to secure safe and adequate

over, case processing i{s often slow, which makes it a futile time investment \-1
not been shown to be cost-effeclive, since the handling of tndividual com- =7

! housing quickly. Finally, case processing as an enforcement strategy has

plaints drains agency resources heavily with little cumulatlve effect aon
maricet practices in general. As an obvious example, race discrimination i Al

; in housing has been prohibited and complaints have been received and
processed by enforcement agencies for over 10 years. Yet race discrimina- bl
tion in housing, though now appearing in more subtle forms, remains a

serious soclal problem, The efficacy of individual complaint processing

as a mechanism for attacking systemic discrimination is even less probable
in the area of sex and marital status discriminatlon, a soctal problem
which is, for the present; less publicly recognized and understood even

than race discrimination.

This ls not to say that Individual complaint procassing has not

been and will not be an important component of civil rights enforcement i

1 Mary Pilnkard, "An Approach to Developing Equal Opportunity s
Pollcy,” HUD Challenge, April 1976, p. 16. \
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strategies. However, it is critical that state agencies begin to augment

this approach with more sweeping mechanisms for reform.

6.3 Pursuing Pattern and Practice or Class Action Cases

Despite the inefficiencies of relying on individual case processing
to guarantee fair housing to women, some state laws do not legislatively
authorize agencies to initiate and pursue pattern and practice cases geared
to reform the practices of large classes of respondents. Large scale
actions against groups of respondents or Industry-wide practices ar2 an
important toocl which has been effectively used by enforcement agancies
in the area of employment and in race discrimination in housing, but rarely
if at all to attack systemic discrimination in housing agalnst women. ‘Of
the eleven states studled, only Kansas and Mlchlgan have specific statutory
provisions allowlng the Attorney General to bring a "pattern and practice"
suit in court, while New Jersey's law authorizes agency-initlated investi-
gation of groups and lndustries which would logicaily lead to widescale .
complaints, All of the remaining agencles except California and Ohio are
authorized to inltiate their own complaints, as well as lo process those of
individual respondents, leadlng to the conclusion that "pattern and practice”

actions could be fairly broadly utllized by state agencies.

Most agencies insist, however, that budgetary and time constralnts
effectively preclude their taking advantage of these provisions. Only two
of the eleven agencies studied claim to seek out such cases in the area
of sex and marltal status housing discriminatlon, or even actively to
encourage private groups to prepare large suits. Agency staff cited lack
of time, the costliness and complexlty of organizing evidence, a lack of
experience with sex and marital status cases which could lead to the
identification of patterns, and prioritles given to race-based pattern and
practice cases as the major reasons for neglecting to initlate sex and

marltal status cases.

Innovative techniques for identlfying and discouraging patterns

of race discriminatlon have been daveloped in several states. Some of
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these techniques could be used to research sex and marital status dis-
crimination in housing as well. A number of states are currently conducting
or planning research on race-related issues of red-liaing, for example.
Unfortupataly, none are attempting to include research on sex-related
issues such as lending practices {n naighborhoods with high percentages

of single-parent families. Otherexamples includa systematic collection
and analysis of sex and marital status characteristics of cccupants of
large multi~uait clwellings,1 studies of zonirg laws (some of which pro-
hibit construction of family-size, low rant housing units suitable for female

headed families), and widespread testing of realtor practices. -

Seven state agencies included In our study were also participating
at least minimally Ln reviews of the use of state and Faderal housing and
community developmert funds, particularly the A-95 review process. One
agency reports that their efforts led to withholding of Federal funds for
several discriminatory projects; another agency has playad an important
role in causlng state funds to be denied to a municipal government practicing
discrimination in hiring. Although several states agencies have sponsored
pending legal sults which are attempting to force Federal ageacies to with-
hold funds from projects rated as discriminatory, most agencies have yet

to see any return on the efforts staff have invested Ln the reviews.

Agency experience wlth project reviews is of such shorf duration
that agencies report widely different results of reviews. For example,
within the A-95 review program, the ﬁercentage of projects ratad unaccept-
able by state .agencles varies, since they use a wide variety of criteria for
evaluation of proposed projacts. Some agencies limit reviews to brief
inspections of recipients' hirlng plans. Other agencles have developed
strict affirmative action standards for recipients bas_;ed_ on the type of

project and area of neighborhood {nvolved. For exaimple, some state

1 See the discusslon of New Jersey Multi-Dwelling Reporting Rule in
Chapter 4 above.
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agency staff analyze proposed publicly-funded or assisted housing ond
recreational projects to ensure that needs of lower income groups are
met. These review standards should Include coacarn for the impact of

proposed projects on female~-hsaded familles,

Both to improve the role of civll rights agencies in Federally-
mandated review programs, and to promote consistencv {n interpretation
of Federal equal opportunity standards, state agency staff suggest that
Feceral agencles should agree on Federal affirmative action standards,
adopt more uniform equal opportunity reporting requirements and forms
for contractors, pool Federal resources for enforcement of aifirmative
action plans, and provide technical assistance to munlcipalities and
private contractors, many of whom reed both persuasion and assistance
in developing adequate affirmative action plans. One agency has suggested
that Federal agencies augment their compliance monitoring staff by defarring
compliance monitoring of affirmative action to select state civil rights
agencies, And, of course, ~tate agencles adamantly insist that Federal
agencies should not approve funding for projects which have been rated
by those agencles as unacceptable. Several agency staff persons felt -
that rules for A-85 reviews ought to be written into specific law, since
legal restrictions on funds for projects could bind Federal agency action.
more effectively than the current A-95 regulations. Because Federal, as
well as state, laws guarantee equal housing opportunity free of sex dis-
crimination, both state clvil rights agencies and the Division of Program
Standards in HUD's Office of Fair Housing and Equal Opportunity should
be working to ensure that considerations of sex discrimination are not

overlcoked In reviews of housing projects and plans.

6.4 General Recommendations

The availablility of reliable and effective processing procedures for
all housing complaints based on sex and marital status discrimination is a

necessary first step in securing justice for these victims. In preceding
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chapters, ways in which these procedures could be made mora resgonsive
to the neads of these complainants have been detailad, Evea if strong

and effective case processing were the rule rather than thes oczaslonal
exception, however, this method of combatting discrimination would still
need to be augmented by more sweeping approaches aimed at greventing
discrimination rather than just at compensating its victims and admornishing
its perpetrators. Moreover, since budgetary constraints on mcst agencias
preclude the possibility of really effective case processing in the fore-
seeable future, these alternative methods of combatting discrimination

assume increased importance.

The avallability of a private bar experienced in litigatien involving
sex and marltal status discrimination in housing and willing to undertaké
this litlgation at both Federal and state levels is an essantial step. The
existence of such a bar could both reduce agency caseloads and provide
a source of speciallzed help as an alternative to agencies which have

7 little expertence and frequently little Interest in this form of discrimination.
Training and funds should be provided in order to publicize and elucidate
this area of litigation. Workshops are funding to law schools for this
speclfic purpose could help establish sex and marital status discrimina-
tion In housing as an attractlve and Interesting area of litigatlon. Further,
since the cost of such litigation is often prohibitive and since few victims
of sex and marital status discrimination could afford to bear the cost
unassisted, a revolving fund should be provided to make this avenue of
relief avallable to all victims of sex and marital status discrimination in

housing, regardless of their {ncome or the availability of court-ordered
fees.

Administrative complaint processing under Title VII{ of the Federal
Fair Housing Act does not, at present, offer many advantages for victims of
sex and marltal status discrimination, and will not do so until Federal laws
provide adequate coverage, HUD acqulres coercive powers for conciliation,
and cases are deferred to state agencles only where there is a reasonable
chance they will be effectively handled.
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States, as weill as complainants, should have viable alternatives
to case processing methods available to them in order to launch a more
effective attack ‘on all forms of discrimination and particularly on neglected
forms such as sex and marital status discrimination in housing. Agencies
with severely restricted budgets are often reluctant to diversity their efforts
to Include more general approaches and in the face of budget cuts have
generally elected to protect the strength of their case processing efforts
to the virtual exclusion of other techniques. This conservatism is reinforced
by legislative funding procedures which apportion state budgets according
to agency caseload size and which, by restricting funds for activities needed
to attract cases, simultaneously hold caseload levels down to uarepresenta-
tive levels, These funding methods ciearly need closer scrutiny. Agencies
are also disillusioned with some of the prominent approaches to fighting
systemic discriminatlon, such as the A-95 review process and the arduous

and time-consuming preparation of pattera and practice cases,

Despite these difficulties, some agencies have devzloped promising
approaches to combatting systemic discriminatlon, and the effectiveness
of these methods should Lnspire other states to adopt them, Adoptlon of a
multiple dwelling reportlng rule and computer processing of submitted forms
is an enormously effective method both for launching a sweeping attack on
discrimination and for ihe resulting economy in Lnvestigative efforts. An-
other state has litlgated to throttle off Federal, state and municipal funds
to projects consldered discriminatory, and In particular, to back up its
unfavorable A-95 reviews. Whlle thae A-35 re\-.'lew process could ba
strengthened, this litigation provides an effective method of supporting
these reviews for the present. Interesting research in urban planning and
land use is also being conducted by several agencies, although specific
research on sex and marital status does not receive very much emphasis,
Agencles who do adopt Innovative approaches to combatting discrimination
are much to be commended, particularly where budgets are most restricted.

Funds should be provided to effective agencies to enable them to develop
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innovative approaches to combatting discrimi}‘anon and to cemonstrate
the effectiveness of such methods to agencies who might otherwise be
too timid to adopt such techniques. The curreat HUD program to provide
grants to elght states to develop these methods is an excellent approach,
but the danger exists that sex and marital status discrimination will be
ignored. Conslderations of fairness demand that this research benefit
all victims of discrimination a2qually. Moreover, states should be pur-
suaded that the use of data on the impact of projects or practices on sex
and marital ¢atus discrimination, as well as on race and national origin
discrimlnation, can often result {n a stronger indictment than when one

or more classes of affected persons are {gnorad.

Specific recommendations are summarized below;

l
Pecommendations to the Department of Houslng and Urban Development
[ Administrative complaint processing procedures under Title VIII
of the Fedaral Falr Housing Act should be strengthened to include
coercive powers.
l
e States without laws prohibiting sex discrimination should not
| be declared "substantially equivalent" and cases should not
be deferred to state agencies for processing unless deferral
can be accoemplished expeditiously and unless the agency is
likely to take effective actlon on the case.

® Incentives to state agencles for processing casec daferred by
HUD should be provided. Aagencies indicated that thay would
be more Inclined to process deferral cases more energetically
If this did not require diverting staff from processing cases
initlated with the state agency litself,

] Training for attorneys in litigation Involving sex and marital
status discrimlination in housing should be provided either
through workshops or through funding to law schools. Such
tralning would serve both to attract attorneys to this field
of litigation as well as to ensure that Informed legal assist-
ance will be avallable to assist in these cases,

® Pattern and practice cases based on sex and marital status
dlscrimination in housing should be brought by the Attorney
General in order to publicize and clarlfy some of the linportant
legal issues lnvelved in this area of litigation.

=117~




Py

A-95 revisw should be mandatod by statute and state agencies
should be provided witn guidelines for conduciing these reviews.
States should be provided with explanations when uniavorable
revirws submitted by tham are unheeded,

A revolving fund for litigating housing cases based on sex and
marital status discrimination in housing should be established
to provide relief for all victims of these forms of discrimination
regardless of their income.

Recommendations to Agencies Charged with Enforcing State Fair Housing

Laws

Complainants alleging housing discrimination based on sex and
marital status discrimination should always be informed when
the processing of their cases may be prolonged. When these
complainants have a simultaneous or altemative right to private
action, and when they can avail themselves of this right; they
should be encouraged to do so.

Revolving funds for supporting private litigation should be

established, and lists of lawyers in this field should be main-
tained.

Agencies should try to obtain funds to divers:iiy their enforce-
ment efforts to include research and A-95 and cther review efforts,
Agencies should be willing to litigate in order to block funds for
projects with discriminatory impact.

Adoption of provisions similar to the Multiple Dwelling
Reporting Rule can greatly assist agency enforcement efforts.
Although the cost of initiating such a project may be sub-
stantial, yet computer monitoring and statistical compilations
may result in later economy both in staff time expended for
investigation as well as in the probable reducticn in the overall
incidenr-e of discrimination. All multiple dwelling reporting
forms should request information on the sex and marital status
of occupants.

Research projects on urban planning and land use should
consider the impact of programs and projects on scx and marital
status discrimination.

Agencies should try to initiate pattem and practice suits against
large respondents in cases where important legal issues are
involved, Where possible the assistance of advacacy groups
should he enlisted in these cases.

Guidelines for initiating pattern and practice suits should be
provided to interested groups who wish to organize such cases.
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Recommendations to Advocacy Groups

Y Pattern and practice or individual cases involving significant
legal issues should be supported.

A revolving fund to defray the cost of such litigation should be
established and with luck should become self-supporting.

® State enforcement agencies should be assisted in their research
and review efforts. Ways in which proposed projects are likely
to affect sex and marital status discrimination shouid be brought
to the attention of these agencies.

° Legal groups should attempt to pool expertise obtained in

litigating housing discrimination cases based on sex or marital
status,

-119-







SITC SELECTION METHODOLOGY

Thifty—slx states have laws prohibiting sex discrimination in
various aspects of the sale, rental, and/or financing of housing. Eleven
of these states were finally selected for on-site review because thay
seemed to offer the most comprehensive and informatlve combination of
characteristics for this study, based on information from telernone inter-
views with agency directors or their deslgnated representatives and follow-
up analyses of annual reports, pamphlats and other educational material

which they kindly forwarded to us. The site selectlor was accomplished

in tv.o stages. First, the universe of relevant siat=s was narrowed to the

13 which presented the best combination of a strong antl-discrimination
law and an experienced civll rights agency. The minimum criteria used
to arrive at this original grouping Included:

{1) A statute granting specific administrative
enforcement powers for implementation of

the state prohibition on sex discrimination
in housing;

(2) A full-time state agency responslble for
enforcement of the law, and;

3) A sufficient number of complaints filed
with the agency to allow for meaningful
analysis of the relationship between
enforcement powers and procedures and
complalnt resclution.

The followlng 13 states met the three initial screening criteria
listed above:

* Colorado. QOperating under the oldest state statute prohibiting
housing discrimination on the basis of sex {passed in 1959, with
marital status added in 1973}, the state agency processes a steady
but moderate caseload: Z8 housing cases in 1975, of which 14
were based on sex and/or marital status. A majority of the 10
cases based on marltal status were filed by unmarried men and
women. Injunctive relief is seldom sought, Damages, which
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are rarely awarded, are limited to actual costs sustained bv the
complalnant. “Checking” s used as an lnvestigative techinigue.
Although tne agency maintains five offlces, only the central
office in Denver reported housing complalints based on sex and/or
marital status. The great majority of these complaints are from
the Denver metropolitan area, while a small number were from
Ft. Collins. Two municipalities, Eoulder and Ft. Collins,

administer substantially equivalent ordinances, but the caseload
in sach city is small,

Connecticut, The state statute (extended to sex in 1973 and
to marltal status Ln 1974) appears to be the least definitive of .
the 13 states noted, but the human rights agency has attracted B

a relartively large number of complaints and is evidently employing

a wide range of investigative and enforcement mechanisms. Al-

though not specifically authorized by statute, Injunctive relief

is regularly sought after a flnd.ng of probable cause; damages

are awarded to complainants %or pain and suffering, as well as

actual costs; and "testing" is conducted by volunteer organiza-

tions. New Haven and Stanford have falr housing ordinances,

but the caseload is small and actual equivalency between the .
local ordinances and the state <tatute is unknown. Connectlcut b
Is a good example of a state with relatively narrow statutory p
leeway, but a strong enforcement effort.

Delaware. The state human rights agency, which enforces a

moderately comprehenslve law effective in 1872, received a

total of seventeen housing complalnts based on sex and/or iz
marital status during the first ten months of 1975. However, : :
because the agency attempts to arrange informal corciliation

prior to the filing of a formal complaint, (a “predetermination

settlement”), the caseload may not reflect the level of activity |
In this area. Unlike any other state among the thirteen which L
met the criterla set forth above, Delaware reports t}}at a slgnifi-
cant fractlon of housing complaints filed on the basis of sex and/
or marital status relate to mortgage financing. Also, it is reported
that because of informal agreements with respondents and rapid
processiag, lnjunctive rellef is generally not required to keep

a unit off the market until a complalnt has been resolved.
Monetary damages are limited to actual costs, and "testing"

or "checking" is occasionally performed. Although the agency
malntalns three offices, most housing complaints based on sex
and/or marital status originated in the Wilmington area. No
municipality has adopted a substantially equivalent ordinance.

! .
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Iowa. The state statute, eifective July 1974, prohibits both sex
and marital status discrimination in mortage lending, but prohibits
only sex discrimination in sales and rentals. The law affords a
relatively comprehensive array of investigative and enforcement
powers. Of the eighteen sex-based housing complaints filed
during fiscal year 1375, all involved rentals and most wer2

from university towns -- Des Molnes, Waterloo and Cedar
Raplds. The agency maintains only a single office ia Das
Moines. The state agency seeks injunctive relief; monetary
damages are not awarded and "testing" is performed only in

the Des Molines area.

Marvland. The state statute s relatively comprehensive (n

" scone. Sex-based housing dlscrimination was prohibited in

1872, and marital status coverage was added In 1975. Of the
$2 complaints filed with the agency on the basis of sex and/or
marital status last year, more than half were filed on multiple
bases, generally race. Injunctive rellef Is sought in housing
cases, and “"testing™ is performed. The state agency may
request monetary damages as part of a conciliation agreement,
but is not empowered to order awards. One houslng speclalist /
Ils employed in the agency’s single offlce, located in Baltimore, ;
where a large proportion of the cases originate., The city of :
Baltimore and Montgomery County (suburban Washington)

administer substantially equivalent ordinances on a concurrent
basis.

Massachusatts., The state agency operates under a relatively

comprehenslve statute {extended to sex discrimination in 1971)

and to marital status discrimination in 1973), which also includes

a prohibition against dlscriminatlon based on presence of children. .
The caseload of housing discrimlnation complaints kased on sex !
or marltal status -- approximately 70 per year for the two cate-

gories combined -~ is relatively high; but according to the most

recent annual report avatlable, a large proportlon of housing
cases are dismissed for lack of probable cause. Although

authorizzd by statute, injunctive rellef has seldom been sought -
during the past year, Damages are awarded to complainants for

actual expenses and pain and suffering; and “testing" {s used

in housing cases. The agency maintains three offices, and a

housing supervisor and two housing speclalists are employed

at the central office. There are no substantlally equivalent

municlpal erdinances.

Minnesota. Under a relatively comprehenslve statute {effective
in 1973), the state agency has received a comparatively large
mumber of housing complaints based an sex or marital status;
approximately 90 during the past two y2ars. Injunctive relief
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{s not sought in housing cases, although Investigation time is
reported to be two to three months. The agency awards both
actual and punitive damages, with a $500 limit in each case.
Little "testing" or "checking" is performed. Although the
ageancy maintains two oiftces, only the St, Paul office report-
edly recelves a substantial number of housing compla.nts based
on sex and/or marital status. The municipalities of Minneapolis
and St. Paul administer substantially equivalent ordinances.,

. New Jersey. Liberal interpretation of a comparatively limited
. state statute (effective 1970) by the human rights agency and

the state courts has enabled the state agency to employ a
relatively strong battery of investigative and enforcement
mechanisms in combatting housing discrimination. Appioxi-

. mately 40 housing discrimination cases based on sex and/or

marital status are filed annually from all areas of the state.
Although the state statute is sllent with respect to injunctive
relief, restrainlng orders are regularly sought after a finding
of probable cause. Damages for pain ard suffering, 2s well
as actual costs incurred, are awarded to complainaints, and

. volunteer organizations perform "testing." The state agency

maintains four offices, at least three of which will be contacted

during fleld investlgation. The clty of Newark adminlsters a fair
housing ordinance,

New York. Although the state statute (effective {n 1974, extended
to marital status in 1975) appears to be relatively comprehensive
in prohibiting all aspects of housing discrimination on the basls
of sex or marital status, the state human rights agency has gen-
crated a relatively small caseload in this area -- approximately
30 complaints per year. The City of New York, which administers
a substantially equivalent ordlnance on a concurrent (and mutually
exclusive, "first filing") basis, !s reported to receive some 20
complaints annually. Injunctive relief is scught in some cases,
damages are awarded for both acrual costs and mental angulsh,
and "testing" is performed. The agency maintains eleven offices
(eight in the New York metropolitan area).

Okio. Operating under a statute that prohibits discfiminatlon in

housing on the basls of sex only (effective in 1973), the state agency

has interpreted the law as extending to complalnts brought on the
basis of marltal status, as well. A total of 23 sex-based housing
cases were filed during fiscal 1975, The agency staff have also
conducted research concerning the disparate impact of certatn
apparently neutral actions and pollcles, particularly the issue
of single-parent families. As the result of a state court décision,
the human rights agency has been limited ln damage awards to

7
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eguitable rellef in the form of restitution, as distinguished from
compensatory or punitive damages. Tha Ohio agency does not
attempt to secure Injunctive relief, but "testing" and “checking”
are regularly performed. There are seven agency offices. No

municlpalities are known to administer substantially ecuivalent
ordlnances.

Oregon. The moderately extensive state statute passed In 1973
is administered by the Civil Rights Division of the Bureau of
Labor. Only one of the 37 housing cases filed on the basis

of sex and/or marital status in 1974 was flled on the basis of
‘sex discrimination. Some 27 cases were filed with the agency
in the first 10 months of 1975. Although a backlag of cases
reportadly results in a six-month delay between flling and
investigation, injunctive relief is rarely sought, Monetary
damages for both actual costs and pain and humiliation are
awarded by the agency., "Testing" is not performed but
“checking” is sometimes employed in investigation. The
state agency malntains seven offices which process houslng
complaiats, but mo;t of the cases involving sex or marital
siatus reportedly come frem the Portland area. No munici-
palities have passed substantlally equivalent ordinances.

Penasylvania. Although lacking explicit prohibition agalnst
marital status discrimination, the state statute prohiblting

sex discrimination in housing has been extended to cover many
aspects of marital status by the state agency. The law, passed

in 1969, was one of the first to provide protection on the basis

of sex. A 1973 court decision found that the state agency was

not authorized to ascertain and award compensatory damages,

but the agency has continued to make monetary awards pending

the outcome of an appeal. The agency seeks Injunctive relief

on behalf of complalnants, and employs “"testing"” and “checking"
as investigative aids, The Pennsylvanla human rights agency
employs a full-time houslng dlrector and twelve housing special-
ists in three offices. Approximately two-thirds of all housing
complaints result in a findlng of probable cause and are conrciliated
-~ the highest conciliation percentage reported by any state agency
contacted. Two municlpalities, Philadelphia and Pittsburgh, admin=
ister substantially equlvalent ordinances. The Philadelphia case~
lo=d of sex-based housing complaints (approximately 25 per year)
is very close to that processed by the state agency.

Washington. Processing the largest number of housing discrimina-

tion casas based on sex and marital status of any state agency, the
Washington agency operates under a relatively comprehensive
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statute, effective 121973, Washington is a community property
.state, The state agency seeks injunctive relief, awards both
monetary damaces for pain and suffering, as well as actual
costs, and pericrms “"testing”. Of tha eight agency offices,
three report a relatively high percentage of housing complaints
based on sex and/cr marital status. Two municipalles within
the state administer substantially equivalent ordinances.

In the second staga of site selection, an additional number of
sites which could not meet the minimum criteria discussed above {usuvally
because of insufficlency of caseload}, but which nevertheless offered ‘
various other Interesting characteristics were ccasidered. In particular,
we were Interested in exploring at leas: <ne decentralized enforcement .
effott and one jurisdiction in which the state civil rights agency had a

strong tracdition, put was reiatively unacquainiaed with the issue of sex-based

housing discrimination. I addition, we felt that the sites selected should

have a variety of racial, ethnic and economic backgrounds. These addi-

tional factors led us to axpand our original group of 13 states to include
S other potential sites.

These additional sitas, with a brief description, are ¢s follows:

® California . The state legislature recently exterded the statute
prohibiting housing discrimiration to Include sex and marital
status, with an effective date of January 1, 1376. Approximately
100 inquiries concemnlng sex-based housing discrimination and
10 formal complaints ware recelved by the state agency durlng
a one-month period in 1975, when the agency initiated enforce-
ment under a previous statute subsequently ruled insufficient
to authorize activity. San Francisco's municipal ordiance
includes discrimination against children as a prohibited act.

® Indiana. Because the state agency admlnisters a decentralized
technical and financial assistance program for municipal human
rlghts anc houslng agencies, the state caseload ls relatively
low. The seven sex-based housing discrimination complaints
received by the state agency during the last two years represent
an insufficient number to judge the effectiveness of state enforce-
ment alone. Through the decentralization approach, eleven muni-
cipalities now enforce the anti-discrimination ordlnances sub-
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2 \-
stantially eguivalent to the state statute, Although granting a \\_
broad range of powers to the state agency, the statute (effective .
in 1971) did not extend to mortage financiag or any form of housing e
discrimination on the basis of marital status until very recently,
In November 1375, the law was broadened to prohibit discrimina- __,‘,-"
tion in mortage lending on the basis of sex and marital status. R
\ ey,
' Kansas. The state agency has adopted an approach similar \
to that employed by Indlana. The state caseload Is somewhat -
greater (13 complaints based on sex and/or marital status ’
during the past two years), with five municipalitles now en- <.
forcing substantlally equivalent ordinances. The statute, ’ i
adopted in 1872, prohibits discrimination on the basis of : \\l.
sex only.
Y=
° Kentucky. The state agancy has enforcement responsibility e

for a strong statute limited to discrimination in mortgage lending e
on the basis of sex or marltal status, Despite widespread publicity I
concerning the law, only three complaints have been filed with re=-

spect to sex-based discrimination in mortage financing since the '::;. ‘
law became effective. -

e Michigan. In the first four months since the housing section of : a5
the strong state human rights statute was extended to include sex s
and marital status ({n June 1975}, twelve complaints were received &
by the state agency. The Michigan agency is among the largest E

{a the nation and appears to conduct a particularly vigorous enforce- . S
ment effort. e '

Selection Criteria

From among the eighteen states, we recommended the selectlon of

a sufficlent number of sltes to assure that each of the following character-

istics, as well as the primary screenlng criterla dlscussed earlier were -
included in at least one case study: & 4
® A state statute prohibitlng cdiscriminatlon in s

housing on the basis of sex only. Inclusion

of such cases permits analysls of the extent

to which such statutes have been interpreted to
include complalnts based on marltal status; six
of the eighteen states noted above do not include
marital status in thelr anti~discrimination statute,
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se of Injunctive powers o block the ¢
or rental of a property until a complaint is
settled. The use of {njunctive relief is
a significant factor in the achievement of
satisfactory resolution of complaints, and
wea wanted to include states which do not
provide restralning orders, those which
seek such orders only after a finding of
probable cause, and those which can
pursue lnjunctions immediately after the
filing of a formal complaint.

Award of damages by the state agency.

The award of damages is an important
element in complainant satisfaction and

may have a deterrent effect upon certain
respondents. We wanted to include states
which limit their awards to actual costs sus-
talned by complainants as well as those which

award "pain and suffertng", and punitive damages
as well.

Use of testing. Testlng {s a particularly important
investigative tool in achieving satisfactory settlement
of individual complaints, as well as in establishing
discriminatory pattern and practice. Hence, it was
felt that the sample should include (a) state agencies
which conduct testing with thelr own staff, (b) state
agencies which rely upon volunteers (such as fair
housing councils) to perform this functlon, and (c}
state agencies which do not use this investigative
technique.

Based on these criterla, the following states were selected:
California, Connecticut, Delaware, Kansas, Massachusetts, Michlgan,

New Jersey, New York, Ohlo, Pennsylvania and Washington.
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