. PRELIMINARY HOUSING
- }‘ . 4 L
MEMORANDA™ NOS.. I, II, ITI, Iv/

August, 1947




»

TABLE OF CONTENTS

PRELIMINARY HOUSING MEMORANDUM NO. I (Ward S. Bowman). « « « « « .

THE CURRENT HOUSING SHORTAGE o o o o o o o sio o o« v v o o s
~ Part I = The Naturc of the Emergency e « « o« o © » s o ¢ o o ¢

Part II- General Characteristics of Fousing, 1940 . . .« .
Size of Household - + ¢ v o ¢ o o o & v & s ¢ ¢
Tenure . > o . .
Size of Dwelllng Lnl s and Size cof Houschold
Age of Dwolling s « o » o s o o 5 5 ¢ ¢ o
State of Repair and Plumbing Facilities .
Lighting and Heating - ¢ » ¢ o o ¢ o « o
Converted Strucbures ¢ o o o o o o o o -
Rental Value cof Dwellings « . . R . .
Rental cf Family Income to Rents Palﬁ o o
- Income and Heusing Standards e v e s s

s 3 5 o ° « ¢ 3 v @ €

« ® o ¢ 3 ¢
. o - - * L] L ] . ) € 9@
« a ° ° » . L] . . - »

3 w e e 8 »

Irlcome L ] L] [ - < L] . L] . . 2 - L) ° . L] o L] 2
Hous:mb Costs o o ¢ o 5 o = ‘\k o a

Part IV~ Proposals and Subgidy Rg,qunc“ﬂ.cnm s e e e e e e e
SubSlleS.o---.ocdro-o-o--aoo.

Part ITI-The Current Housing Market, Housing Cosie and Fanily

" PRELIMINARY HOUSING MEMORANDUM NOo IL « o o v o o oo v o o o =

LEGALTTY OF RESTRICTIVE BUILDING CODES (W. H. Speck) o o o o o o

12 3 - . . L] ]

e & 8 ® 4 ¢ o & & e o

GOVERNMENTAL ATTACKS UPON RESTRICTIVE BUILDING CODES ( E> H. Harsha,

wo H, SpeCk) « o v o

* POSSIBILITIES OF STATE ACTION AGAINST RESTRICTIVE BUILDING, CODES
(EQ H. I{arSha.) e & o & & 8 5 e 6 e o ® e ¢ 5 o & o ;“;‘*.‘_Ao .

P IU\IARYHOUSII\IGLMIORAND[MNO.III-o---.o-.-o‘o.;r

?[AL HDUSING AND FEDERAL INCOME TAXATION (Walter Blum, Norman
Burs 1er ) . L] L . L] * L ] L L * L] L 4 . L] L] * * L) ] L L4 * * *

o " \PROPERTY TAX SUBSIDIES FOR PRIVATE HOUSING (Walter Blum, Norman

B‘Jrsler).'n-oolboovanno....'."...

PRELIMINKRI HOUSING MEMORANDUM NO. IV (Norman Bursler) « « « « - -

THE CONTINUING CRISIS IN HOUSING e 6 o 0 o s o 8 a0 0 s o o o
Pa.I“bI—ThGPrOblOm...'-........-.-.-'..

Part II- The Housing Problem as Seen by Privatc Enterprise .
Ae Chamber of Commerce of the United States « « -

- L) L] L d L L] . L] L 4 . . > ° - L4 * . . . * L] *

2 ] .3 - [ - * 4]

[

N

18

18

18

19

19
20
21
22

- 22

23
2%
31
33

L8

51
5}

67
82
89

99
111
111

116
116

e

o



page
: B. lMortgage Bankers Association of Amcrica .« « « o o 117
g C. Life Insurance Association of Amcrica .« « « « « o 118
: D. United States Savings and Loan League o« ¢ « « o « 118
e E. National Association of Real Estate Boards . . . « 119
X F. Producers Council Ince « « . . e e e s s s s 120
g G. National Retail Lumber Dealers Assoc1atlon e s o o 120
: H, National Association of Home Builders .+ « « . « o 121
g ) I » The Bankers L] L] - » L] L ] L] . L] * L] - A4 . - * [ ] ® L] 122

: : J« The Building Construction Employers Assnciation

3 OfChica.gO.........e.........123
Ko The ArchitectS o o o ¢ o o o o ¢« o s o o « » o o o 124
L.Sumax'yDon'oooaoouvv'oo-b--}o-125

: - J - Part nlmexm Intep.rention [ ) L ] L - L . kd [ ] . » L ] * * - » 127
. SUBSIDIES FOR URBAN REDEVELOPMENT AND RENTAL HOUSING ece o o+ or+ » oo 138

TI. Tax Concessions as INCentives o« o « « o ¢ o o o s o o » o o 138

a : II, Slum Clearance and Urban Redevelopment o o o o o ¢ ¢ o o« o » 139
? \’gi ) A. Federal A.id e o o e s & @ & @& o *« & * ® & ¢ ¢ 3 139
B. State Aid 4 8 66 & 9 % & © © 8 & e 3 ® 9 6 s o+ v @ ll‘fo

III. Implication of Subsidized Privately Owned Housing e « » « o ul
A, Now York as an EXample « o« « o o o o s o o o o + o 1hl
1) Housing Activities of the Lletropolitan Life
Ingsurance Coe o « v o o o+ o o o o o & « o o0s 142
. : 2) Other Limited Dividend Housing eee o o o o o o 14k
L ' 3) Objections to Limited Dividend Housing « o « o 146
o L) Institutional Housing and the Futurc of the
Rental Markob o o « o o o o o o o o o o o o o 148

Low Rent Public Housing as an Altcrnative to Subsidized
PrivatquuSing..............-......150

Subsidization of the Slum Landlord ¢ o « o« o v o ¢ ¢ ¢ ¢ o @ 152

Subeidies, an Aid to Economic Concentration « « « o » « « « 154




LIST OF TABLES AND CHARTS

page
CHART I - Non-Farm Rortals, 1040 and 1045 o « o « o o o o = s o o s 12

o . CHART II -~ Rclationship of Crowding to Family Incomc Among
Ovnors and TcaantS, 1940 o ¢ o o o o 2 8 ¢ ¢ a o s ¢ 6 s ¢ v » 13

APPENDD{ TABLE I - Nom~Farm Residential Construction Since 1940
ESthnatod by DiStricts [ ] [ ] L ] L * L] L 2 L ] [ ] - [ ] L) [ ] L ] L ) * L 2 ® L ] ') ll]-

APPENDIX TABIE II - Estimato of January 1947 Non-Farm Population
bYchiOns o.otooooooo-cooo'o.ooooooog15

,'k., APPENDD(TABIEIII....-.......-....--...-.16
APPENDIX TABLE IV - Mcdian Mumber of Rooms and Median Numbor of
' Porsons per Family by Income Class amomg Tenants and Owner
Occupants,lgh-O...;....................17

" . RENTAL AND RENTAL VALUE OF OCCUPIED UNITS o o o o o o o s o o o o« o 22

CHART III - Monthly Rents Paid by Non~Farm Tcnant Familics by |
Incme Class , lgll—o [ L J \. * L ] [ ] L ] L] L ] L] L ] L] L] L] L] * [ ] . * L] * [ ] 25

CHART IV ~ Pcrcont of Substandard Dwcllings Among Non-Farm Owncrs
andTemntSbyIncomQCL'lSS.o-ooooooo.oooo‘-o. 26

. APPENDIX V - Rontal Valuc 1940 by Incomc Class, 1939 Urban
N and Rural - Non-Farm Tonant FamilicS o o « o o o o o o o o s o 29

 APPENDIX VI - Family Income, 1939 and Statg of Rgpair and

Plumbing 1940 by Incomc Class for Non-Farm Owncr Occupants

and Tcnants -ooonoo'coo,..oiuooooooo-oc30
COSTOFHOUSEANDIAND -000’._000010000oooO‘OIOD3&'
RESIDENTIAL BUILDING CONTRACT AVARDS, 37 STATES o o » o ¢ ¢ ¢ o o o 35
BUTLDING COST INDEX o o o o o o o o o s o o s a0 o s s o oo s oo 36
:RENTALPAYMENTSBYIHCOLECIASS, 1940 o ¢ o o o 0 0 o 00 000 o 37
URBAN FAMILY HOUSING EXPENDITURE « o o o o o o s o o o o s o s o ¢ 38

PERCENT OF URBAN FAMILIES OF TWO OR MORE PERSONS BY ABILITY
TO PAY ASSWMING 1941 LIVING STANDARDS & ¢ o ¢ o ¢ s o o » o o 39




APPENDIX VII « Rental Valuc 1940 by Tncome Class 1939 ¢ o » o

' APPENDIX VIII - Annual Expenditure by Urban Familics for

Housingl9hl,l9l+h. e ¢ 8 8 5 o o o ¢ 8 8 8 C @ s & o ¢ 00
 APPENDIX IX (2) - Urban Familics of Two or Morc Pcrsons e « o o

APPENDD{D{(b) .o..otn.qono..o.'.00.00"

APPENDI:XXooo.o..c-to.oco-ocp.ocoo;o

' CONTRACT MONTHLY RENT FOR URBAN TENANT-OCCUPIED DVELLING UNITS,.

DISTRIBUTION OF URBAN TENANT OCCUPIZD DIELLING UNITS BY TYPE
OF STRUCTURE,MEDIAN AGE, AND MEDIAN AND AVERAGE RENTAL

191"'0 ® & & » ¢ 5 & & 8 ¢ e 9w o e O @ L ] e 8 » ¢ 9 s ¢ @

URBAN RESIDENTIAL STRUCTURES BY TYPE, STRUCTURE, MEDIAN AGE,
BATHB\IG EQUIHENT AND STATE OF REPAIR e % 8 ¢ ¢ ¢ ¢ o v ¢ 8

MORTGAGE STATUS FOR NON-FARM OWNER-OCCUPIED DVELLING UNITS,

L

" 'U.S. URBAN AND RURAL NON-FARM TENANT FAMILIES BY UAGE OR

SALARY INCOME AND RENTAL CLASSES, 1940 o o o ¢ o o o o o

\

161

162
163

164



.
.
3
:
E’

S S

Since this section (Part I) has been prepared
the Bureau of Census has published population es-
timates for July 1946 by states and regions in the
United States. The new data mi3kes possible a more
adequate basis for estimating regional population
in 1947 than is utilized in this draft. The revis-
ions which are being made, however do not alter the
conclusions herein presented. The principal effect
of the revision will be to slightly lower the popu-
lation estimates and the estimated housing shortage
on the Pacific Coast and to increase it somewhat for
the East North Central region.

~ depression have been very inadequately housed in terms of even such minimum

requirements as protection against the elements or from contamination and disease
resulting from crovding of persons togzether without sufficient light, air or
sanitary facilities. It is also equally true that large segments of the pop-
ulation exist on very meager and substandard food and clothing rations, but in
the United States, at least, periodically we are able to provide and distribute
enough of these latter two essentials so that during periods of hizh national
incame or prosperity their supply is not a menace to decent living standards.
Housing, however, is perenially critical in & social sense. The Housing Census
of 1940 provides ample cuantitative evidence of deplorable state of a large
part of the nation's housing prior to the dislocations and emergency housing
proble?s which have been created by the war, and the current readjustment to
peace.

But irrespective of the general standard of housing in 1940 and the
serious social problems created by compressing low income families, especially
minority grours, in slums or blighted areas, there vas little general awareness
of a housing problem. Serious concern and interest was limited to those who -
were professionally concerned, principally public officials, housing students,
social workers and local housing commissions and authorities. Those iho were
badly or inadecuatel housed were generally thought of as "those who were used
to it." In any event 1940 was not generally characterized as a time of a crit-
ical housinz shortaze. Housés were available for sale or for rent throughout
a wide price range in almost all sections of the country. Vhat has happened
then since 1940 which will explain the current crisis?

A wide variety of reasons have been offered to explain the present
plight. Little quantitative data has been presented to substantiate the reasons
for the shortage hovever. As a beginning, therefore, an attempt is made on the
basis of available data (much of vhich is fragmentary) to examine the shortage
as it exists today in contrast to the immediate pre-var situation (1940). A
series of questions regarding the relationship betiween the number of dwelling
units and the number of persons or groups of persons for whom dwelling space
is required pose problems the answers to which should throw some light on the
nature of the present emergency.

1. Has the population of the country increased more rapidly than the
number of dwelling units since 1940 so that for the country as a whole there
are fewer places to live for a given number of persons?

—-—

IThis aspect of the housing problem is analyzed in Part II.

D T
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o © In 1940 the population of the country was 131.67 million persons. There
T were at that time 37.3 million dwelling units, 34.85 million of which were occupieds
. {Population per occupied unit 3.38 persons in 1940). By 1945 the estimated pop-
ulation of the country was 139.6< million, the number of dwelling unlts_ L0
million and-the number of occupied dwelling units 37.64 million. (Estimated pop-
ulation per occupied dwelling unit was dovm to 3.71).

v The 1940 housing census was taken as of April 1940 and the special sample
census’ was as of Noverber 1945. During this period it has been estimated that
- approximately 3,1 million dwelling units were added “o our housing supply.® Con-
‘struction of new non-farm dwelling units during this same period was 2,340,000
units.! Thus, new non~farm construction accounted for 75 percent of the estimated
BN new dwelling units added during the period. Applying this came ratio to the non-
i fern construction of November 1945 to January 1947 (662,000 units completed dur-
~ ing 1946 plus 41,000 in the last months of 1945) gives an estimate of new unlts.
added since the 1945 census sample of approximately 937,000 units. The pgpulatlon
of the United States as of January 1, 1947 is estimated at 141.5 million.

- The following tabular summary of this data indicates that the answer to
. our first cuestion is clearly in the negative.

. Population Estimated number Persons per
X of dwellings dwellir;g B
- 1940 131.67 million . 37.3 million 3.53
o Jan. 1947 141.5 million  41.34 million . 342
M Percent in- _

. crease or ' ' ‘
decrease 7.5% : 10, 8%9 ~341%

- . - —p—— i - EW ol WM Y g enes & ¢ s

o *116th Census or the U.S., Housing, Vol. II, General Characteristics,
‘Part I.

. 2Houser and Jaffe, The Extent of the Housing Shortage, Law and Con-
. temporary Problems, Vol. XII, Duke University, liinter 1947, No. l. :

A 3Ib:i.b.

i - LU.S. Department of Commerce Buresu of Census, Housing - Special Reports,
Series H-46, No. 1, May 16, 1946. e ‘

‘L 5Ibid. |
Shouser and Jaffe, QOp. cit.

e Nionthly Labor Review, Ydl, 6k, Nos 1, Jan. 1947, p. 12. (2,340,000 wnits
- includes 8/12 of 1940, 1941, 1942, 1943, 1944 and 10/12 of 1945).

' 'ai‘ls;h., census population July 1, 1947 including armed services (U. S. Bureau
of Census. Population. Speciecl Reports Series P47, Noe 3) = 141.2 million.. Add
growth to Janes 1, 1947, 141.2 x (,0012+ 2), - (Population Index, Vols 13, No. 3, July

1947). = 142,0 million,  Deduct estimated 500,000 amed forces outside U S. as of
- Jan. 1, 1947. (N. Y, Times report May 12, 1947 gives estimates of garrisons and oc-
‘cupation forces abroad exclusive of U. S. territory as 408,000 to 448,000).

Lo 9Even disregarding new units from reconversion, new non-farm construchion
-+ ingreased the housing supply 9 percent.
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, 2. Has a larse movement of farm population to non-farm areas since 1940
gaused an increase in the ratio of non-far persons to non-farm dwelling units?

~

1 The non-farm population of the United States in 1940 was 101.45 million

’ persons.~ By January 19L7 the non-farm population had been increased by 11.5 per-

cent to 113.2 million. (80 percent of total population of 141.5 million)e

~ The number of non-farm dwellings is not directly obtainable but is

\ estimated utilizing two different assumptions ~ a) that new non-farm dwelling con-

struction added to the 1940 supply approximates the present nvmber of non-farm
"drelling units (new units added by conversion being roughly hisnced with the re-
tirement from use of outworn structures, losses from fire, e+<*,,,or b) that the
total number of dwelling units in 1945 zestlmated at 41.3, m:1lion on page 4) less
the n uner of farm units in 1940 (7.64 million?) represents the non~farm housing

~ supply.

The following table summarizes the results of these estimates:

Non~farm Estimate "an Estimate "b¥
Population Non-farm Non-farm
dwell:ng units dwelling units
1940 101.45 million 29.68 million  29.68 million
Jan. 1947 118.2 million 32.72 million 33.70 million
percent )
i increase 11.5% 10.2% 13.,5%

}j It is impossible to conclude from these estimates that migration from

’ rural areas so outstripped the additions to the non-farm housing supply ‘that it

creﬂted the present emergency conditionss« Under estimate "a" only 270,000 addition-
al units would be required to balance the proportionate increase in non-fann pop-
ulatlon, Under estimate "b" the increase in non-farm dwelling units is 700,000

I' ,un1tB greater than recuired to meet proportionate demands of the increased non—farm

population,

—

1 -

Li6tn Census of the U.S., Housing, Vol. II, QE cit.
! ‘ 2Ibldo

3No increase in fam units is predicted here (a) because there was an

1 percent decrease in number of occupied fam: houses from 1940 to 1945 &nd (b)

because the estimated farm population from 1940 to 1947 declined from 302 million

- parsons to 28.3 million persons.
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On the basis of prewar experience the "b" estimate much more clesely approx-
imates the number of dwelling units than does "a". Non-farm residential construction

camprised approximately 65 percent of dwelling units added during the period 1930 to
1940. '

3. Has net family formation in non-farm areas exceeded the addition of non-
farm dwelling units since 19,07

‘ The number of families in the United States has been increasing at a much
more rapid rate than has the total populations This is reflected in the number of
persons per "census family" which includes all persons related or unrelated living

. together and sharing common housekeeping arrangements. In 1900 the average number
of persons per census family was 4.8. By 1940 the average number was 3.8 and in
1945 it was 3,7 persons. But the census family can include more than one family
in the commonly accepted use of the term. A husband and wife with or without
chiidren living with parents or with a brother!s family, for example, would all be
inciuded as a part of one family in census returns. For a more acceptable family

~ definition in terms of housing requirements it is useful to include the doubled-up
or sub families in addition to census families. Houser and Jaffe in their study,

WThe Extent of the Housing Shortage"l refer to this family category as "social

 families" as contrasted to "census families". Then the census family designation
is used here the temm "household" will be applied, when the term "family" is used
-social family is meant, ’

The number of non-farm families can be estimated on the basis of existing
data. The derivation of the estimate is shovm in detail. Primarily it is based
upon the family data compiled by Houser and Jaffee?

The following table is directly derived from the Houser and Jaffe study
tmless otherwise notes: o

Average Noe. Average No,
. No. of No. of of Persons of Persons
Populotion Households Families Per Household Per Faxpily_

1940  131.67  35.1 million 37.5 3.75 3.51
1945 139.62  37.5million  ALi3, 3.72 3.38
CL9%7 14150 38,2° million 2.5 3.70 3.33°

1950 40,9 million

2)previously indicated estimate

c;Zl'.n’c.er]_oola:t.ed from 1945 and 1950 data shovm

q Extrapolated from average persons per family in 1940 and 1945
1 Population, 1l41l.5 < average no. of persons per family, 3.33

lHouser and Jaffe, Op. cit.
21bid.
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On the basis of the above estimates, 5 million additional families have

been added since 1940.” TFrom the above, an estimation of the number of farm families
‘can be derived: ‘

S U Y e e S
: Y . s

Average No. of
Persons per Farm  Estimated Ho.

Eggg}ation 'Households Household of Farm Familics
3 ._a
S 1940 30¢22° million 7.1l mllllon e25 7.61°
o - 1947 28.30 million 6. 759 nillion 4.,19° 7.51€

-

r L : BU.S. Hou51ﬂg Census, 1940 :

L N ‘ ' Estlm te (by U.S. Chember of Commerce) at 20 perzent of total populat? ‘on

CEstinated by applying same proportional decline in average size as for
all houseliolds (3.1 percent)

Farm population (28.3) =+ avera ge nos of persons per farm family (A4.19)

Assumés same percent of doubllpg up (families - households, 1940 =
101.1 1947 ® 11,3) as for entire population.

The net addition of non-farm families since 1940 is tlus estimated as

’fallows:
| All -- Farm Non~farm
Families Familics  Families
1940 37:5 million  7.61 29.89
1947 , 42,5 million 51 34499
Net decrease 500 million 5¢1 million

:‘” or increase '

Comparlng the estimated number of new non~farm familics w1th the increase
..‘in the number of non-farm-dwelling units under either assumption "a! or assumption
¥ .. Mf, previously indicated, shows the general magnitude of the overall housing

T shortage as compared to 1940,

Assumption "A"  Assunmption "B"

Estimated increase in 5,100,000 5,100,000
number of non-farm
families

Estimated increase in

number of non-farm . . - .
dwellings 040,000 L,4020,000

Net shortage over 1940 2,060,000 units 1,080,000 units

1Th:Ls method' of estimation if applled to the 1930 to 1937 perlod for
Which data is available, would be within 5% of actual family formation in that
period as reported by Houser and Jaffe.
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Rapid family formetion is a real ‘and cumulative factor in the present
‘housing shorbage. During the period 1930 to 1940 addition of dwelling units lagged
aporoximately 13 mllilon units behind family formation on basis of the data repor ted
- by louser and Jaffe, ‘

: Le Has non-farm famlly formation outstripped the addition of new non-~
'farm dwelling units in all sestions of the ccuntLvP :

) New constructin of non-farm dwellings in“the United F‘Letcs since the
1940 census has boon indicated to be approximately 3,040,000 vii®s. This constrict~-

 ion has been distributed among nine major regions approimate’y &s follows: (Sce

. Appeniix I for detoiled est:uratcs)

New England® V7% East North Cent. rnjg 17.8%

Middle .itlantic 11.8 lest North Cenbral 507

South A%lant:c® 17.4 West 001’4 h Central8 12,3

Bast South Central LaG Mountain® 3.8
Pa :Lf:LP 22 6

There was considerable shifting of perscns and femilies within the United
Etates during the war period which has been augmented by possible change of domicile
- uf returning veterans. On the other hand, no large back movement from most of the
. centers of wartime industrial activity is notlccaolc. Appendix table II gives the
derivation of the estimates of regional non-farm population as of January 1947.

The distribution of the increase of non-form population from 1940 to
-+ January 1947 (an incrcase of 11.75 millin) is as follows:

United States 100% South Atlantic 1644
New England 343 East South Central Le2
Middle Atlantic 5.2 Vlest South Central Tk
East North Central 1.1 Hountain L7
Ylest North Central 3.1 Pacific 4.6

Iouser and Jaffe, op 9_5:13. :

a'M:.nne ’ New Hampshire ; Vermont, Massachusetts, Rhode Island, Connecti-
cut,

bNew York, New- Jersey, Pennsylvania

COhio, Indlana, Illinois,-lichigan, Wisconsin
J_nnesotu s Towa, Mlssour; North Dakota, South Dakota s Nebraska,

’

Ka.nsas
®Delaware, Harylond, District of Columbia, Virgimia, Vest Vlrg:m:w.,
North Carolina, South Carolina s Georgia, Florida
Kentucky; Tennessce; Alabama,-lississippi
Arkansas, Louisiana, Oklahoma s Texos g
hMonta.na, Idaho, Wyoming, Colorado, New Moxico, Arlzona, Nevada., Utah
Yiashington, Oregon, California

v
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Now, if the number of new non-farm dwelling units since 1940 is distri~

‘buted in accordance with the new non-fam construction and the estimoted increcse
- in femilies is distributed in proportion to the increase in population, wide geo-

granhic disparity in the housing shortoge in apparent as evidenced by the following
PP
Jﬂb.le:

Increase Trcrease | ;
in No. of in Na of i
Dwelling Dwelling Estimated | - -
Units Units Increase | Aggravaticn Azgravation
o Estimate Betimate in Na of ci Sheorsoge of Saortage
Region AN ann families@ HAN B
Us. | 3cn,0r bh,0m,000 | 5,100,000 | 2,060,000 & 1,080,000
New fngland 112,480 § 148,740 | 168,300 55,820 19,560
Widdle . : & X « ' ! '
Atlantic 358,720 474,360 | 265,200 -93,520 § =209,160
Fast North : : ' ' ‘
Central 541,120 715,560 719,100 177,980 35540
‘Tes” North : ' : ’ i ) :
Gentral 173,280 229,140 158,100 -15,150 | ~71,040
Scrch - i - ‘ ’
 Atlantic 528,960 699,480 836,400 | = 305,440 136,920
East South : - g ’ -
- Central 148,960 196,980 214,200 65,340 17,320
West South : - ‘ ' :
-Central 373,920 494,460 | 3773400 3,480 ~117,060
Mountain 115,520 152,760 | 239,700 -114;180 ‘86,940
‘Pacific 687,040 | 908,520 | 24121,600 1,43L,560 1,213,080

The above shortage estimates assume that the regional distribution of
non-farm families added‘since 1940 is in direct proportion to the non-farm populaw
tion increase. That is, that the average size of the families added since 1940 is

| -the same in each region. This assumption would tend to be borne out if newly -

formed families and migrating families correspond more closely in terms of number

‘of persons with similar fomilies in other areas than with the size characteristics

of all the families of the same region. Becausc there was considerszble variation
in family size in 1940 among different sections of the country an alternative

' method of distributing the number of familics (which more closcly approximates what

rappened to family formation as measured by census families in the 1930's) is
tbteined by applying the 1940 family size choracteristics of the various regions
to the population and correcting cach uniformly for the percentage reduction in size

9This is the first of two assumptions with respect to the increase in

: Q:-humber of families. (Hereafter designated as estimate (1),
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of all non-farm families. The distribution of added fomilies by this method (desig-
- nated estimate (2) is contrasted with the previous distribution based on population
designated estimate (1)) in the following summary: (See Appendix III for detailed
" derivation of assumption 2.)

Increasc in Increase in
Noe. of Families No. of Families
Region ' Estimate (1) Lstimate (2)
S U.S. 5,100,000 5,040,000
B . New England 168,300 230,000
. |  Middle Atlantic 265,200 180,000
- ‘ East North Central 719,100 770,000
West North Central 158,100 220,000
South Atlentic 836,400 690,000
East South Central 214,200 210,000
Yest South Central 377,400 360,000
L Mountain -239,700 - 220,000
o . Pacific 2,121,400 1,860,000

The above material in this section provides the basis for four estimctes
© ‘of the aggravation of the housing shortage since 1940 by regions. (Two estimates
- . on incredse in non-farm dwelling units and two on net non-farm family formation,
" ‘A-l, A-2, B-1 and B-2), These may be summarized as follows:

Region A-1 B-1 A2 B-2

U.Se 2,060,000 {1,080,000 | 2,000,000 } 1,020,000

New England 55,820 19,560 117,520 81,260

Middle Atlantic -93,520 | -209,160 121,280 5,640

East North Central 177,980 3,540 228,880 51, 440

West North Central -15,180 1 =71,040 46,720 -9,140

( South Atlentic 305,440 136,920 161,040 ~9,480
) East South Central 65,340 17,320 61,040" 13,020
llest South Central 3,480 -117,060 ~13,920 ~134,460

- . lountain ‘114,180 | - 86,940 | -10L,480 67,240
e Pacific 1,434,560 {1,213,080 | 1,172,960 951,430

N Regordless of which of the various estimotes is utilized it is clear that
© the relationship of new families to new dwelling units since 1940 varies greatly
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among different regions of the countr:y.1 Furthermore, the heavy impact of the
housing shortage on the non-farm areas of Pocific Const is clecrly evidenceds On
the other hnnd, sever~l regions of the country contaia clmest as-goed if not &

" better retio of drelling units to families thon obtained in 1940, the lest Centr 1

States and the Middle Ailantic region (including New York, New Jersey and Penn=-

' sylvanla) in particular.

5. What_effect has the increased national income had upon the current
houSIng shortage when ccuple i with rent control?

s

In 190 the national income of the United Stetcs s $77.6 billions, of
which 72.9 billion was the dlﬂposable income of individvals after taxes. This
latter amount was the equivalent of {553 per person, During the last quarter of
1946 national income was at the yearly rate of $177.5 billisns and disposable

" incame of individuals after taxes was $153.6 billions or $1085 per person. Per

capita inéame of indjviduals after taxes had almest doubled since 1940. (96 percent
increase), Average disnosable income per family was up from $1940 to $3610 during
the same period (an increase of 86 vercemt which reflects the smaller size of the

. family at the beginning of 19.7).  The consumer price index rose approximately 53

‘percent from 1940 to January 1947, and most of this in the last six months.

During much of this same period when incomes were rising rapidly prices
for most essentials of living were under price control and many were rationed: In
the case of living spacc, however, part was under price control, part was not, and
‘none was rationed. Contrél of rental prices applied and still applies in a large
part of the United States, but no price fixing of homes for sale has ever been
authorized. Nor has any limit been fixed on the amount of space which might be

- oceupied,

In terms of effective demand for rental housing, rent ceilings have
caused each increase in intome to provide new potential competitors for price fixed
rental dwelllngs which were formerly beyond the means of those with the nevly
increased incomes. Habitable rental dwellings were soon almost completely occupied

' on the basis of who got there first, who knew the landlord, the desirability of the

1In evaluatlng any of these four estimates with respect to the aggravated
hou31ng shortage in the United Statcs, it should be re-emphasized that the method
used in "B" for calculating the number of dwelling units and the method used in "2¢
~ for calculating the number of familiés correspond much more closely to the prewar
- data (1930-1940) than do "A" and "l1", But regardless by which method of estimation

~is followed in distributing the number of families by regions / (1) or (2)_7 their
- results, and with them the conclusion of this section, basically rests on the

correctness of the regional population estimates released by the U.Se Chamber of
Cammerce on December 11, 1946 as follows:

East 26% of Total Populatlon
Central 29% "

South 31% " " "

Ylest g n u
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tenant (no children or dogs) and not infrequently on the basis of undercover pay-
ments or tie-in purchases. Ceilings on rents and no ceilings on sale of homes also
provided strong incentive to home ownership for prospective buyers who had no a}-—
ternatives. A similar incentive to sell was provided for ovmers of dwelling units
vhoce incomes from rent was legally restricted but whose capital gain from sale was
limited only by what the traffic would bear. ‘

‘ The sample census of November 191;51 bears out the result ?f tlf.1ese forcese
In'1940 there were 16.3 million non-farm tenant occupied dwelling units in the
United States as compared to 1l.4 million non-farm owner occupied dwellings (59%

. tenant occupied). By November 1945, although total occupied-non-famm dwellings had

- been increased by 3.5 million dwelling units, there were 930,000 fewer tenant occu-

'pied homes. The percentage of tenant occupancy among non-farm households was dorm

from 59 percent to 50 percent. For the country as a whole the drop was from 56.4%

. to <l+6,.8%.

The presgure of increased income on rental payments is evidenced by this
same census sample. -The Bureau of Labor Statistics rent index (1935-1939 basé) ‘
- stood at 104.6 in 1940, was at 108.3 in December 1945 and had only risen to 108.8
by January 1947. This index measures relative rents in comparable urban dwellings.
Azcording to the census survey of actual rents paid by non~farm tenants, however,
median rental payments had increased from $21.38 in 1940 to $27.88 in 1945, an in-
crcase of approximestely 30 percent. Although these figures, are not comparable
th the Bureau of Labor Statistics data in that they do not measure rentals on
- comparable dwellings, they are reflective of what tenants were actually payinge.

‘. . The census sample also indicates (as is shown in Chart I) that there were 3 million

: fgwer units renting for less than $25 per month in 1945 than in 1940.

« _ Although detailed information is not available with respect to doubling
up and space hoarding during the rent control period, on the basis of the character-
~ isties of crwoding among tenants and owners in 1940, as shovm by the housing
cen‘susl’, it is clear that the worst conditions of overcrowding have been among low
-dricome tenant families. Families, vho own their ovm homes have more space per per-
son than tenant families among all but the highest levels of income groups as is
- indicated in Chart II. Consequently it is to be expected that the great shift of
-tenant to owner occupancy during war years may have considerably accentuated the

__adverse ratio of persons to space amonz renters especially after demobilization got

under way. Also, the control of rents, while house sales are uncontrolled, gives
rise to higher sales prices which in turn excludes lower income tenants from the

- home purchase market.

lU.S._Depart:ment of Commerce, Op. cit.
2Ibid. _
- 3ngeral Reserve Bulletin, larch 1947, pe 324.

by.s. Department of Commerce, op. cit.

. ; R
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Thus, even by November 1945, the data indicates that we had the results

of a kind of Gresham!s law of housing, in which the inflated homes for sale drove
rental homes off the market. Although figures are not available since 1945, it is
Tc be expected that this tendency was not only continued but accelerated during the
iatter part of 1945 and 1946. In 1945 there were some 12 million persons in the
amed forces for wham the domestic housing market did not have to provide. Since
that date the major part of demobilization has taken place, and new family forma-
tion has been accelerated. Furthermore, a large majority of this new demand for
housing is represented by relatively young and low income earners vho are in the
least favorable position for home purchase without substantial financial assistance
or dangerous long-term debt commitments. This increased pressure for space by nros-
pective renters, coupled with the fact thet the post=war building program has becn
almcst exclusively hames for sale to owner occupants, along with the great expansic:
of spendable income, has made for a serious shortage of rental dwellings in all sec-
tions of the country and we have a plausible explanation for the current and aggre-
vated housing problem even in those areas in which new family formation and the
addition of new dwelllng units since 1940 are in substantial balance.
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APPENDIX TABLE

I

Non-farm Residential Construction Since April 1940

Estimated by Districts

8/12
of
Region l9l+0l 19412
United States Lot | 715k
New England 22.9 | 40,7
Middle Atlantic 68.3 {121.6
East North Central | 77.6 138.,0
West North Central 25.3 45,0
South Atlantic 73.6 1130.8
East South Central |21.3 | 37.9
West South Central | 34.6 | 61.5
Mountain : 12.5 | 22.2
Pacific 65.9 |117.3

1

(in 1000's)
19422 19433 19044 19455 19467 Total | Percent
woT  350% | 169 | 247 | 6609 3,040 | 100.0
87 N _
15.2 2.0 | 5.5 | 2sif mus | 347
50.8 7.1 | 17.9 | 93.7] 359.k | 11.8
146.5 30.2 | 41.7 | 106.k| 5404 | 17.8
36.4, 5.8 | 12,1 | 48.8] 173 | 5.7
144 .8 27.9 | 43:4 | 108:1f 528.6 | 17.4
hOdB 9-0 10;7 3100 150§2 hf9
129.3 27.5 | 36.0 8Le51 373.4 12.3
344, 5.8 | 11.1 | 29,0] 115.0 | 3.8
21,9.0 5h.0 | 68.3 | 133 687.9 | 22.6

s

lIn this column (except for the United States total), the same percent-
age distribution by districts as 1941 is assumed.

2The figures for this column (except for the United States ?otal) are
derived from percentage figures for 9 months of the same year reported in Federal
Home Loan Bank Review, January 1947, p. 128.

3Ih this column (except for the United States”topal), the same percent-
age distribution by districts as 1944 and 1945 is assumede

AMonthly Labor Revilew, January 1947, pe 12 for totals, p. 21 for dis-

tricts 19L|1L°h5 .

SN.H.A. estimate of completions, 1946.
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APPENDIX TABLE II

Estimate of January 1947 Non-farm Population

by Regions (in millions)

|
3 i
G 1
[# o o o o o

51 8, sud | 58 3.9 813 8.8

LB 88 | Se3slBE |89 |5 fos

el 3 & 54 E'g @'g‘ HHE m'g‘ 5 B TS

B o o8 hhool &0 eI S| B E 55

e8| &8 Mmbae| S8 AAES S | 4G S &

: July 194 19h5- 51 194
Pegion suly 20108 ST 16450 gan. 1947%19a0. 194 197 hour howrTouy
) n v I - . - A

United States 131.95 0,02 953 lhl,s 0 3.[;175s 28, 11132
New England 8.5 0,17 0.63 8.91| =.07Y 8.84 0.5] 8.3
Middle Atlantic 27.55 ~1.57 2.1L 08.12| -.0n| 27.98 1.6] 26.4
East North Centrall 26,81 -0.20 1,91 28:37 1 -ih6| 27,91 L.2| 237
West North Centrall 13.51 1,18 0.88 | 13.21] -.070113:ud 4.0] 9.2
South Atlantic 17.91 ¢1.23 1.12 20,261 ~691 19:57 5.9] 13.7
East South Central] 10.81 -0.L6 0.71 11.06 | =2 ! 1084 L.6] 6.0
VWlest South Central] 13.08 -0,02 0,92 | 13.98| =-.34 13;64Q L7 8.9
Mountain Lo16 40,12 0.31 Lo58 | 131 4eT1] 1.1| 3.6
Pacific 9.80 £232 080 12,92 | #2.14 | 15.06| 1.7| 13.4

lU,S. Statistical Abstract, 1946 (FExcludes armed forces overseas)

278 percent of persons "lost to armed services" as reported in special
population report series P-43 No. 3, February 1946. (The 78 percént is that quan-
tity needed to bring total population to the 141.5 million figure.)

3Estimated correction necessary to arrive at 1947 population estimates
reported by Ue.S. Chamber of Commerce (Vashington News Letter, Vol. XII, No. 6, March
10, 1947) East (North East + Middle-Atlantic) = 26% of total; Central (Fast North
Central + West North Central) = 29%, South (South Atlantic 4 East South Central +
. West ‘South Central) = 31%; Vest (Mountain 4 Pacific) = 14%.

ksee note 3 above for regional estimates.

5Estimated on the assumption that the proportion of farm population de-
clined regionally in relation to total regional population in the same ratio - as for
the United States (total population 1947 x percent of farm population 1940 x 0.88).
gazml?opulation in January 1947 is reported (U.S. Chamber of Commerce) as 20% of
otal, i _
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APPENDIX TABLE III

|

|
|
|
|

T @l e w6 [e;
Lok = B
G529 %8 & o & K S

o8 2 o 54 Py g -5 Q"g 2 8 & 8

s | 889 |E3d) g3 | g9 |34 | 37

o » o3 er

EONIEAT LIRS CO EE N PR

T o sog |80 £ 7 E SRR R I

el o} O & O &k 2 = ",3 ° 5 © © 4

S R 288 |2 84 ea M| el o} =0
_Region woi0" | 190t |1ok0' | gan. 207°| 20u7*| 39008 1017’
United States 10045 | 3.66 |3.37° | 113.2 3.2 | 29.895 | 3L.93
(million) _ _ (million) ' (m:.lhon)z (rni]_Lon)
New England 7.90 | 3.82  |3:5L 8.3 3.38 | 223 | 2:b6
Viddle Atlantic 25:79 | 3.76  |3.k6 26.1, 3433 | Tel5 | 7:93
East North Central 22,04 3,60 3.31 2347 3.19 6.66 | 7.3
West North Central 8.8, | 3.49 |3.21 9.2 3.09 | 2,75 297
South Atlantic 11,78 | 3,91 |3.60 13.7 36 | 327 | 3.98
East South Central 5.51 3.81 351 6.0 " 3..37 1.57 1.78
Vest South Central 8.03 | 3:66 {3.37 8.9 3.2L | 2.39 | 2.75
Youhtain 3.05 | 3.58 [3.30 3,6 3.17 | 0.92 | 1.14
Pacific L85l | 3,19 (2.9 13.4 2.82 | 2489 | LeT5

l ;

- 7’

lléth Census of U.S., Housing, Vol. II, General Characteristics, part 1,
U.Se Summary, table 24, p. 60,

256e Appendix table II for derivations of figures in this column.

3Estimated total number of nén-farm families (see text, table p. 8)
3k.99. (113,200,000 <= 34,990,000 = 3.24. See note 4 for derivation of regional
ectimatesq

2’88.53 percent of column 2 (3424 + 3.66)s [/ This assumes equal ratios
ot households to families in each region and alsp uniform percént of decrease in
family size in each region._/ (Does not apply for U.S. total).

5Est:?.mated number of non-farm families 1940 = 29.89 million from p. 7)

6101.145 «+ 29,89 (see note 5 above) applies to total only. See note 7
for calculations by regions.

7Cza.lcula.ted by applying 92,08 percent (3.37 — 3.66) to figures in
column 2. . - .

8column (1) + column (3). (Does not apply for UeS, total),

P Bl o PR an e

%Column (4) + colum (5). (Does not apply for U.S. total).
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APPENDIX TABLE IV
Mediam* Number of Rooms and Median Number of Persons

per Family® by Income Class among Tenants

and Ovmer Occupants, 19L0%¥*

2 liedian Number of Persons Tndex of
Incame Class™ | Median Number of Roo per Family _ Crovding
awnefs tenaﬁts , owners. tenants | owners ﬁenants,
All'nonéfarm . o . . —

$ 11499 Lolh 3.00 2.61 2.68 63 89
500 - 999 - 4.8 346 3,01 2.92 63 o35
1000 -1499 5¢18 LoO7 3,20 3.02 62 e Th
1500 -1999 536 Lek2 3432 3.07 62 270
2C00 =2999 5469 4470 3.50 3.15 62 67
3C00 -4999 609 5.13 3.89 347 6L 58
5000 and over 6.68 _Y 5465 L0l 3.46 W62 6L

. *Medians calculated 6n basis of tabulation groﬁps. (Contiﬁuous dis—~
tribgt;gns are assumed. The 3 person or 3 room group is assumed to be betveen 2.5
an . °

#**Sample income study, 1940 Census.

lLimited to private family (as contrasted to household) comprising family
head gnd all other persons in the home who are related to the head by blood,
marriige or adoption, and who live together and share common housekeeping arrange-
ments. (Non-related persons such as lodgers, servants, hired hands or others vho
regularly live in the home and are included in the "household! are not included,
Note that the number of households and the number of familles is the same but that
tae number of individuals included in the unit may differ).

2I'ncome classes are for 1939 income and show only families having wages
and sa%aries'aﬂd no’other income (except for "all families® which include those with
gther incame,)s 11,437,180 non-farm-ovner families (4,831,160 had wage and salary
income and no other income)s 16,509,140 non-farm tenant families (10,075,960 had
wage and salary income and no other income).
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§ PART II. General Characteristics of Housing. 1940

(Adequacy of Housing)

An analysis of the current housing shortage can not properly be limited
to the aggravation of housing conditions occurring during and since the war, nor is
remedy necessarily found by seeking methods of returning to an approximation of the
conditins existing in 1940.

Part I was solely concerned with the wartime and postwar changes with

: respect to the availability of housing space. But the prewar housing picture, as
portrayed by the 1940 housing census - the first thoroughgoing tabulation of hous-
ing conditions in the United States -- does not provide a very high standard for
solving the housing problem in this country,

An analysis of the general characteristics of housing from the 1940
‘ housing census gives a fairly clear indication of the adequacy of the nation's hous~
. ing supply before we entered the war and some additional data is available for the
year 1945,

Sis¢ of household

In 1940 the population of the United States was 131.7 million persons.
These persons occupied 34.85 million separate dwelling units, that is, there were
on the average 3.78 persons in each American household in 1940. In 1930 the corres-
ponding figure was 4.10; in 1920, 4.34; and in 1900, 4.69. Thus, along with ine. -
creases in population there has been relatively greater increase in the number of
households. For example, the increace in total population from 1930 to 1940 was 7.2
percent while the number of households increased 16.6 percert.

This trend of growth characterizes farm as well as non-farm areas. The
population increase on farms from 1930 to 1940 was Oe3 percent while the number of
households increased 7.8%., The corresponding figures for non<farm areas were 9.5
and 19.1. The 30% million persons who lived -n farms in 1940, however, occupied
slightly more than 7 million dwelling places, an average of 4.25 per household s
whereas the non-farm household averaged 3.66 persons.

Tenure

The 1940 census indicates th.t 56.4 percent of all occupied dwelling
units were occupied by tenants and h3.6__ were ovner occupied. This was the highest
proportion of tenancy of any recent census year (beginning 1890)s The proportion of
householders ‘who rented their Iiving space had increased from 5242 percent in 1930 to
5644 in 1940, Among non-farm familiés 58.9 percent were renters but among fam
families ownership predominates. 4546 percent of farm families owned their homes in
1940, Hame ownership, however, does not necessarily indicate the absence of monthly
payment (or other periodic payment) for occupancy. Of the almost 114 million homes
omed and occupied by non-farm families 45.3 percent were mortgaged. Most of these
mortgaged properties were one~family hames (84%) the average value of vhich was re-
ported to be $4400 and the average indebtedness $2300. Thus the owners! equity in
the non-famm single family homes decupied by the owners averaged less than 50 percent,
(Average mortgage in 1940 was 52.4 percent of average value. The average interest
rale on these mortgages was 5.55 percent).
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Size of Dwelling Umits and gize of Household

Inasmuch as the number of occupied dwelling units and’the number of”
households is for practical purposes the same number of units (34,854,532 in 1940) an
approximation of the overall quantity of occupied housing in relation to the total
number of people can be made for 1940,

The total number of occupied ro-ms in 1940 was approximately 169,650,000
(a mean average of L4.&7 per occupied dwelling unit). The total number of pérsons
was approximately 131,670,000, On the average, therefore, there vere in 1940 slight-
1y less than'1-1/3 (1.29) occupied rooms per person, or an average of .775 persons
pr Pfoome lol million households, however, were more crowded than 2 persons per
roome

" The median number of roams per occupied household and the median number
of persons per cccupied household among various segments of the population varied con-
sliderably hovever in 1940,

As could be expected the worst crowding in the country is among the non--
white tenants in the rural south, where half thé households have more than 4 persons
and the median size dwelling unit is 2.21 roans, :

o w —

Median number | Median number | Rough index
of rooms per of persons of crowding
household per household | (b) #+ (a)
Class (a) (b)
Total U.S, L,78 3,28 69
White L.92 3.28 67
Non-white 345 3.3k 97
Urban 4,81 3.16 66
Rural Farm Ll-080 3081 «80
Ovmners 5.58 3.34 .60
Tenants Loll 3.2 79
The North 5.27 3.37 63
The South 4,09 3.49 85

Age of Dwelling

The median age of the 37.3 million dwelling units (vacant and occupied)
in the United States was 25 years in 1940, and 13 pefcent were more than 50 years
old. Less than 10 percent had been built since 1935,

There was considerable age difference among various seguents of the




population as is indicated below:

Percent Percent

Hedian 5.2 years 5043 years

Class Age and newer and older
All United_Statesl 25 9.2 1249
New England 349 4e9 28.3
Pacific States 174 14.5 { 2.4
Urban Dwellings 26,2, 6.2 11.8
Rural Farm Dwellings 28.1 9.8 - 17.2
Tenant Occupied 27.6 6.2 13.6
Owner Occupied 234 12,0 12.5

Although, soae very old homes, may provide standards of shelter whicb
are quite adequate, still the high proportion of very old homes in the United Stoles
is at least generally indicative of a sizable volume of obsolete and substandard '
housing which is still in use--gspecially when it is recognized that over 80 percent
of dwelling units in the United States are wood structures and onlr 11 percent in
brick. For example in New England, the area of oldest homes, only 4.2 percent are
brick and 94 percent are frame,

State of Repair and Plumbing Facilities

A somevhct better indication of the adequate standard of housing in the
United States than is provided by age of dwellings is the data collected oh state
of repair. Census enumerators-were instructed to report structures as 'needing
major repair! when foundations, floors, walls, roofs or plaster were in the need of
the repairs the continued neglect of which would impair the soundness of the struc-
ture and create a hazard as to its safety as a place of residence. The presence or
absence of plumbing ecuipment is reported in combination with data on repair. The
two sets of data arc closely correlated, especially among non-farm dwellings-_

Of the 37.3 million dwelling units in the United States in 1940, 6.8
million or 18.3 percent mere in necd of ma’or repair. And even of those not in need
of major repair 309 percent were without private bath and a private flush toilet. In

1910, well over a third (37.8%) of all the dwelling places in the United States com~-
prising 1441 million dwelling units were either in need of major repair or were with-
cut out any running vater at all in the dwelling unit, If those without teilet and
bath are added to those nceding mejor repair almost half (49.2%) of all dwelling
units would be included, making up 18.4 million homes.

PR

Il

Lincludes 37,325,470 dwelling units (occupied and vacant).
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: ! Dwelling units not¥
i ' needing major repair
: Dwelling units i No
Total number of needing major Tithout bath | running
Class dwalling units repair and tojlet veter
' Total U.s, 37,325,470 (100%) 18.3% 309% 19.5%
Urban 21,616,352 (1003 11.5 17.1 bo?
Rural = non-farm 8,066,873 (100% 21.4 4245 R
Rural - farm 7,642,281 (100%) 3349 5645 51,0
thite (occupied) 31,561;126 (100%) 16.3 28.7 174
Non-white {osowpled) | ~3.293.406 (100%) 35.1 4746 35.5
(ner occupied 15,195,763 (100%) 16.0 29.4 21,2
Tenant occupied 19,658;769 (100%) 19.7 31k 7:6
Va.r:a.nt for sale 1,864,382 (100%) 25.0 33.1 : 21.5
or rent . |
The North 21,910;203 (100%) 1.8 26.3 O Lheh
The South ) 10,876,056 (1003 27.1 43.5 . 329
_ (Tihite occupied) | (7,870,355 (1005 (23.4) 4047 o (29.6)
The West 4,539,211 (1003 13.8 i 22.7 ‘ 11.8

From the above table three major characteristics concerning adequacy of
dwellings among the various segments of the population stand out. (1) great
variation between urban and rural areas; (2) great variation between whites and non~-
vhites; (3) the rclatively poor status of housing in the south (among both white
and negroes). Consequently, as might be expected the most inadcouately housed seg-
ment of the population in 1940 was the non-whitc rural farm tenant family in the
South among whom 44 percent of the dwellings were in nced of major repair and only
0.2% of those not necding major repair had toilet and bath and only 45 percent had
running water,

Lightinz and Heating

Moro than one dwelling unit out of five (21.3%) in the United States was
without clectric lighting in 1940, Although-95.8 percent of all urban hogies had
elcetric lighting, there were still some 900,000 urban homes without eclectric lights.
222 porcent of rural non-farm homes comprising 1,800,000 dwelling units werc with-
cut clectricity. On farms, however, 68.7% of the dwellings were without electric
lighting, a total of 5,250,000 hoses.

Of the almost 8 million homes in the country which were without electric-
ity in 1940 almost two-thirds of them (62 percent) were in the South.
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With respect to heating facilitios, of the 34.8 million oceupied dwelling
in the entire country 42 percent were in structures having central hoating plants
(60,2 percent in the North, 1l.h percent in the South and 27.1 percent in the -liest)e
Of the 20 million households without central heating, 8 million were in the North,

9 million in the South, and 3 million in tho Vest,.

Converted Structurca

In view of thelong lifc of the average dwelling (median age of dwellings
in 1940 was slightly over 25 years)-and the changing character of family composition
(L34 persons per houschold in 1920, 3.78 persons per houschold in 1940) it might
he axpected that a considerable proportion of the dwelling units might have been
conTerted by subdividing. At the time of the 1940 census 8 percent of all dwelling
units, or not quite 3 million dwellings were in structures which had proviously
housed a different number of households. 80 percent of these conversions were in
urban communities. Geographically there is not great variation in the proportion of
conversions.

Fental Value of Dwellings

Half of all the dwelling units in the United Sgates in 1940 hdd a monthly
rontal value of less than $20 per month (median rontal $20.,09 per month). Therc
were, however, wide variations in average rentals geographically, by color groups,

- and between urban and rural arcas as the following table indicates:

Rent and Rental Value of Occupicd Units

e Owner Occﬁpiecl 'Un:its Tenand Oocgiad Uadts
Median rental Eadian S ‘
. wvalue | edian | remtel |
Class (owners and ronters) Value (255 . Median rental
United States $20,09 ' s | sa3an §18.22
Write ‘ 21,86 20,07 241
Nen-white 615 6422 6,10
Irban and rural o
non~farm 23,73 2938 2745 2141
urban 27.31 3501 32.59 24460
fam 5.97 1028 9.78 472
North | 2y ebl 2851 26,81 23,33
South (all) 8.8l 1250 12,67 6499
_white (1451) (14.65) (9.94)
Vest 22.07 2491 2he55 } . 20480
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The 29.7 million non-farm dwelling units in the United States were dis-
tributed in terms of rental classes as follows:

- e—— . e
Owner Tenant
Total occupied Occupicd
_DBontal Class :  Non-fam .{est.) (contract
All units 29,683,189 | 11,413,036 16,334,937
!cumula- 'icumﬁla— . {cumula«
ber~ |- tive per-: tive |(per- | tive
cent | percont ceht percant |cent | percent
Less than $3 | 2.2 2.2 2.9 2.9 1.9 1.9
3 to l{. 3.2 5.1} 2.7 5.6 306 5'5
5% 6 5.4 10.8 Le4| 10.0 6.0 115
7 to 9 501 1509 3.9 ].309 5'9 17'11-
10 to 14 l12'3 28.2 9.5 23.4 14.1 3105
15 to 19 12.0 I+0.2 907 3301 1307 14»5-2
20 to 24 11.6 51.8 10.51 43.6 |12 57.6
25 to 29 1.1 62:9 ! 11.0}{ 54L.6 {1l.4 69.0
30 to 39 16.1 79,0 | 17.2] 71.8 |15.6 8L.6
LO to 49 | 9.2 88.2 ' 10.9] 82.7 | 8.0) 92.6
50 to 59 4.8 93.0 | 6.6} 89.3 | 3.5 96.1
60 to 74 3.2 96,2 | L8] 941 | 2.0 98.1
75 %0 99 1.9 | 921 | 2.9| 97.0 | Lo| 991
$100 and over \1.9 100.0 | 2.9 100.0% | 0.7| 100.0%

# Small rounding errors not corrected in census summary

The distribution of non-farm rents in 1940 indicates, that almost one-
taird (31.5 percent) of all tenant houscholds spent less then $15 per month for rent,
that more than onc-third (37.5 percent) spent between $15 and $30 per month and
less than 4 percent (3.9) of all renting familics paid as much as $50 a month for

ront. These figures exclude farm tenants wherc rentals were considerably lower.

Relation of Family Incame to Rents Paid

As would be expectod, as family income increases on the average higher
rents arc paid. But the wide range of rental payments of families in any given in-
cae class is probebly not generally rccognized. The census sample data which com-
rares 1939 family income with 1940 contract rental peyments clearly indicates that
there is a very wide dispersion in what families of similar incomes spend for the
use of dwelling space. Chart III clearly indicates not only the general corrolation
between income and rent, but the wide range of rental payments in any income groupe.
Detailed distribution figures are shown in Appendix Tgble V.
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The fact that families in similax income circumstances can and dso spend
widely varying smounts for rent, of course, clearly implies that there are mgor:
tars factors other than income that play an important pe.rt in d?’ogrmmmg ien te.x N
perditure. Its particular relevance to a housing study is the lmnltation_i. puhs o~
%hs uge of changing family income status &s & definitive me'fzsure for deriving hous
ir.g demand at particular rent levels. Such factors as cap}cal accumulation, ort o
other evidences uf ability to pay not measured by current income , would appeard o
significant- especiall in the lowest income classes. Family size, ‘ne:.ghbor"hoo
shtachments, the supply of alternate housing space, and_reglonal dlfferentlilst'
occasioned by differing climatic conditions, are other important factozgs.ei‘ ecting
what proportion of one!s income is spent for rent. This is not to minimize the..
orincipal importance of income in determining the limits of 2 familyts rent paylmg
ability, but it does at least cast some doubt about the ability to forecast sue 1
things, for example, as how much of a rent increuse would be required to force &
subatantial conservation of living space, especially among upper and middle income

families.
Incame and Housing Standards

With so large a proportion of the nation's housing in substandard condi~.
tion (in terms of needing major structural repair or lacking elemental plumbing
facilities) it should certainly not be surprising to find these substandard facilli-
ties largely concentrated among families at the bottom of the incoune scale, In
fect 80 percent of the families whose income was $500 or less (1939 income) lived
in substandard dwellings. Among those in the $500-1000 income renge the percent2gs
wes 60 to 65 percent, and almost 4O percent of those families with incomes between
$1000 and 1500 lived in sub-standard homes. On the other hand among families with
incomes over $5000 less than 4 percent lived in sub-standard dwellings. Chart 4
depicts the correlation between family income and substandard housing. (See also
Appendix table VI).

Since 1940 there has been some improvement in the quality of the countrys
housing, but there is still a large amount of dwelling space which fails to meet
minimum specifications for decent living. TEe improvement from 1940 to 1945 is
shown below for all occupied dwelling units:

v b v

o 1y,5. Dept. of Cammerce, Housing - Special Reports, Series H-46, No. 1,
Mzy 16, 1946, Charscteristics of Occupied Dwelling Units for the United States:
November 1945+




CHART III
Monthly Rents Paid by Non-Farm Tenant Familiss
by Income Class, 1940
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—— -

1940 915
© Mumber | Zersent Number | Perent
AL1 dwelling units 34;855,000 | 100104 | 3736003000 | 100.0%
In need of major repair 642675000 1%.0 133425000 11.5
Not needing major repair 23,588,000 3260 33,258,000 88.5
Without bath and flush 10,549,000 L8.2 9,820,000 37.7
toilet e ' ;
Mo running water 65,591,000 18.9 5,657,000 1 15.0
Viithout electric lights 7,251,000 20.8 4,244,000 11.3
Urban dwelling units 20,597,000 100:% 23,748,000 10030%
In need of major repair 2,326,000 113 1,993,000 8.4
Not needing major repair 18,271,000 83.7 21,775,000 91.6
Without bath and flush | 3,518,000 28.4 3,169,000 21,7
toilet - ‘
No running water , 856,000 L2 732,000 3.1
ithout electric lights 878,000 i L3 510,000 2,1

- . Other changes in housing also occurred during the period from 1940 to
1945 which indicate some general improvemént in the-status of occupied housing. The
population of the country in 1940 was 131.7 million, in 1945, 139.6 million (includ~-
ing personnel in the armed services). The number of occupied dwelling rooms during
the same period was increased from approximately 171 million to 186 million. The
numbér of persons (total population) per occupied room' decreased from 0,77 in 1940
to 0475 in 1945. The actual crowding in 1945, however, was considerably less in
1945 because of the large number of persons in the armed services. The average
nomber of persons (mean) per occupied household was 3.76 persons in 1940 and 3.42
persons in 1945, whereas the average number of rooms per dwelling unit was slightly
greater - L.94 in 1945 as compared to 4.90 in 1940.

Thus although in terms of over-cll stondards and in terms of crowding
housing conditions prior to demobilization improved somewhat during the war, a very
large segment of housing is still substandard and over crowded in terms of minimum
standards., Although information is not available concerning the distribution of
housing by income classes since 1940, the fact that the substandard housing in 1940
was so heavily concentrated among families of low incame suggests that the elimin=-
ation of substandard dwellings together with increases in family incame and control
of rents has been of particular benefit to those vho could obtain rental space. On
the other hand, the elimination of same 3 million units renting for $25 and less per
month (Chart IS and the general decrease in number of rental dwellings between 1940

and 1945 has its effect in the opposite direction. The elimination of low priced
rental units has especially accentuated the diffiéulties of families which have been
dislocated by war or newly formed in recent yearse
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Principally it should be emphasized, however, that 4.3 million dwelling
units were in need of major structural repair in Nov. 1945, and 5.6 million addition-
al units were without such minimum facilities as rumning water. These alome; dis-
rerarding the absouce of such comperative luwxuries as a pifvate flush toilet, or a
- batii tub, or eleciric lights, make up 10 million hames. il e vast majority of them
arc occupied by the lowest income families. It is only the liberality of census
dalinition which classes a dwelling unit as "any place vwhére a family lives" that
most of them get included as a part of our housing supply. '
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APPENDII VI

v

Family Income, 1939 and State of Repair and Plumhing 1940 by

Income Class for Non~farm Cwner Occupants and Tenantsl

} | o ¥
Non~farm Occupants

Non-farm Tenants
Not needing H - tNot needing major
maijor repair ¢ repair
Percent |Percent |Percent | Percent |Percent ’ Percent
needing !without |without needing |without ;without
Lnmual Family [major bath & |running major |bath & |running
Income repair |toilet water repair |toilet water
% 1-499 3L.28  |47.33  |36.2%% 33.3%  'L7.5%  §28.1%
500-999 21.1 39.6 26.2 21,0 L6 16,6
1000-1499 12.3 26.0 13.4 12,8 26 oL Tl
1500-~1999 8okt 4.7 6.8 8.6 .7 3.3
2000-2999 508 6.8 2.7 509 7.7 lol{'
$5000 and -orer | 2.8 1. 0.4 2.6 1.1 0.2

v v

Lsource: Eamiliéé;'ihcome and Rent, Cénsﬁs,‘l9h0 (Family income includes
income of families who reported income from wages and aslaries only and no other in-
come during 1939),
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Part III. The Current Housing Market, Housing Costs and Family Income

The last prewar building year was 1941 vhen 715,000 new non-farm dwelling
wnits were placed under construction. Average (mean) income per family after taxes
during that year was $2310,L As of January 1947 the average income per family aiter
taxes was approximately $3610 . Another characteristic of family income during the
war period is not shown in the over~-all average of income. This change is in the
distribution of families by income classes., Low income families have increascd
their money incomes proportionately more than the higher income groupse. As the bBu-
reau of Labor Statistics figures indicate, between 1941 and 1944, even before provi-
sion for income tares, urban family income changed as follows:

—

- , Pet, increase
1941 )i 2oL, over 1941
L ERE ,
Median income of lowest 1/3 of fa.mllles3 & 805 1«‘*;"31;’»'35 66
Median income of middle 1/3 of familie § 1900 2700 L2
Median income of upper 1/3 of families 3320 | 4570 - 38

Now, if the above figures are corrected for the applicable income taxh in
erch year the relative monetary position of low income families is more accurately
indicated:

A - Pete lncrease -

1941 ¢ 194k over 1941

Median income of lovest 1/3 of families | & 805 51335 66
Median income of middle 1/3 of families 1900 | 2520 33
Median incone of upper 1/3 of families 3210 | 4070 27

Although current i‘lgures are not ava:.lable on the d:.stmbutlon of famllles
by income class, the average disposable income figure per family of 43610 as against

lDisposable incone to individuals $88.7 billion ;. 38,4 million families,

Disposable income to individuals (last quarter 1946 rate) 515346 bil-
lion 2 42,5 million families.

JMedians calculated by assuming continuous distribution of percentage dis-
tributions in income classes as derived from B. L. S. and shovmn on pp. 2‘73 & 274 of
Statistical Abstract of the U. S. for 1946.

htncome tax has been caleulated for family consisting of two adults and
one child,
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$3370 in 1944 is indicative of the continued upward trend of money incoeme since 1944.
Nor is there evidence that since 1944 that the distribution by income classes has
been to the disadvantage of the lower income groups. Especially is this true in the
absence of modificatiog of the current progression rates of the current progression
rates of income taxes.

These increases in monetary income of American families since 1941, hove
ever, do not provide a satisfactory measure of improved living standardse. With “he
virtual elimination of price controls in:the latter peri of 1946 and the precipitous
rise in consumer prices on mony essential commodities since that time, monetary ;aius
for the average family have been almost entirely ecaten ~way bv increased living cczos,

. Although accumulated war-time family savings have unquestionably played
their part in the post-war demand for goods_and services, there is indication that
this is a factor of diminishing importa.nce.2 ‘Consequently, continuecd levels of con-
gumer purchases, both durable and non-durable, are principally dependent upon cur-

. rent real family income~-that is what the income will buy.

In 1941 when average family income was $2310 the Bureau of Labor Statistics
Consumers Price index was 105.2 (1935~39 = 100). As of the beginning of 1947 when
average family income was $3610 the B. L. S. Consumer index was at 153.1. This is
an increase in living cost of 45,5 percent since 1941, If correction is made in the
index to account for rental payments in line with the Census sample study of what
renters were actually paying for their living facilities as contrasted with the Be L.
Se data on comparable units, the January 1947 living cost index would be approximate-
1y 524 percent greater than the average for 1941. This means that if the average
family today, living in his present dwelling and buying the same clothes, food and
. other budget items as in 1941 has an income which in terms of general purchasing
power is approximately $2370. This is approximately the same position that the
: average family was in during 1941 ($2310§.

There are, basically, only two modifying factors which indicate some im-
provement. (1) The better than average increase in the monetary position of fami-
lies having the lowest income (This advantage is considerably lessened by the fact
that increased living costs of low income families are heavily weighted with items
such as food and clothing where the price increases have been the greatest.); and.
(2) the somewhat smaller size of the family unit in 1947, so that the average fami-
ly budget does not have to be spread quite as thinly and the per person average 18
improved, Apart from the fact that current price trends appear to be wiping out
even these slight advantages, insofar as ability to pay for new housing at current
prices is concerned they are of minor effect. The low income families have never
provided the stimulus for new housing demand even at pre-war prices. The fact that

J‘These figureé on distribution of family income give no measure of what
has happened to the concentration of wealth among the very wealthy. They are merely
indicative of the trend of distribution of income since 1941,

2T0tal installment credit in January 1947 was {4 billion as against %3
billion in July 1946. During 1945 total income payments to individuals was $161
billion of which $33.1 represented net savings of individuals, During the 3rd
ouarter of 1946 with income payments to individuals at the rate of (173 billion ine
dividual savings were less than {18 billion. Federal Reserve Bullctin, March 1947. -
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the average family in January 1947 has little if any more rcal income than in 1941
means that cven a modest increase in housing expenditure will on the average have to
be made to the detriment of oxpenditure for other cost of living items or savings.
This is the kind of a “emily income position that must be seb against today'ts hous-
ing prices in evaluating market prospects for the sale or rent of new homes .on a
large scale,

Heusing Costs

In 1941, the last building year rclatively unaffected by war-time restric-—
tions, construction of 715,000 non-farm dwellings was initia®ed. This was the lar-
%est amount of new housing constructed since the building boom of the mid-twentice

some 200,000 units below the all time residential building peak in 1925 vhen 937,~-
0CO homes were started), Building material costs in 1941 wiere approximately the
same as during pcak construction in 1925 and total building costs including all cost
components had increased above 15 percent over 1925:

BeLeS. Index
of Building* | Engincering News
Material Recordi* Bldge
Prices Cost Indcx
1925 102 99
1941 103 . 114

#1926 = 100

Up to the present time the standard dwelling unit in the United States is
a complicated, tailor made commodity including some 30,000 parts and constructed as
a result of a myriad of on sitc operations. With so many factors involved in ortho-
dox house production the cost of any single item as a deterrinant of final price is
mirimized, Plumbing, for example, which is often held forth as a particularly” ex-
pensive clement in housing cost, includes such items as lavatory, sink, toilet,
batniub, and pipe and fittings. The total of all of those items delivered to the
job amounts to less than 6 percent of total housing cost. Thus a 50 percent in-
erease in the cost of plumbing would add about 3 percent to the total housing costa
Similar wesults are obtained by particularizing about the other cost elamentss
This segmentation of costs and relatively small purchases in a vride number of mar-
kets makes the cost of a home a difficult and unpredictable process and also malkes
for cumbersome and cxpensive distribution of building materials. As can be scen
in tiae following table the average delivered price of building materials takes al-
?ostsg?ice as much (45.70) of the housing dollar as docs the F.0.B. mill price

22062}

From this same table it can be secn that the cost of the average home,
exclusive of land and contractors overhecad and profit, is civided in the ratio of
L3.7 to 29.5 among materials and on site labor, or approximately 54 percent for ma-
terials and 46 percent for on site labore :
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Cost of House and Land>

Delivery

o _of Total Cost of House

; F.0.B, Mfg, Distribu- Transpe
. Materials Cost tion Costy Cost Price

Lumber, flooring, millwork 9.63 | 10,49 | 2.06 | 22,6

Plumbing-and heating Le77 1.69 olily 6,90
Conereté, masonry, and mortar L.31 1.8, 63 6,78
Plaster, lath and wallboard 2,00 1.81 L6 Le27
Roofing and insulation 8L 52 <13 1.49
All other 2.27 le63 +20 l«-.lO
Total materials 23.82 17.98 3490 L5470
; (site construction) 29450
! and subcontractors' overhead and profit 12,30
| Total cost of house 8750
Unimproved land 7,00
land improvement 5450
Total capital cost 100,00

During 1941 the costs of a house ih:at'sold cénipleté with lot for’ﬁ’;}S ,000 |

would be on the average divided approximately as follows as contrasted to estimated

current cost:

1941 Jane1947

Building materials® 2285 up. 6L.TES = 3763
On site labor 1475 upe 5774, 23261;
Contfpactors! overhead and profifl 615 989
Total price without land 81,375 $7078
land and improvement 625 1012
Total Price 55000 £$80902

%tionéi Housing Bulletin 2, ﬁousing Costs, Where the Housing Dollar

-Goes, National Housing Agency, December 1944.. .. . ..
B,L,S, Index of Wholesale building material prices.

BB.L.B. Average hourly wages on private construction projects (latest

figure is for Decamber 1946)

- hkAssuming contractors work on same margin of total building cost a:s in

m, 3'2" l6.l$ Percent. i
o '5A§sm:_i.ng 1941 ratio of land cost to building costs
. 6B,L.S, Blag, Material Prices, 1926 & 100:
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The above estimate for January 1947 is probably on the conservative side.

Although it may be that in many outlying areas land may be procured and developed
for something less than the amount shown, on the other hand, the total labor cost for
the surrent period is derived solely on the basis of wage rates and does not reilect
e wime lost from tie-ups due to material shortages or the —elative efficiency of
1+io» in a scarce market., Contractors overhead and profit also involves consicer-
aniy more risk in the ‘orm of job tie-ups due to the relative availabiliby of sup-
pliez as compared to 1941 and is probably underestimated. Although both of these

2ctors, which are primarily due to short supplies, are improving they have not yeu
boen reflected in the prices of new homes and have beon outrnighed in each succeed-
ing rocent month by cost incrsases. The Fcbruary building cost index for example is
ancther 5 points sbove January 1947.

Excluding land and improvement costs, approximately 20 percent of total
current housing costs arise from increases in the cost of housebuilding materials
since 1941, and about 12 percent is accounted for by increasced labor rates.

The figures in the foregoing table indicate an increase in building cost
(exclusive of land) of approximately 62 percent since 1940, Another source of ce~
tiusted cost increase is provided by the F. W. Dodge Corporation data on residentisal
building contract awards in 37 states. In Junc 1941 the award value per squarc foot
of floor arca was $3.95, In December L946 it was $6445 as cvidenced by the follow-
ing table:

Rosidential Building Contract Avards, 37 Statést

S o ercent
Avorage Dec. 1946 Tncrease
Floor Area 52,098,000 29,975,000
Value $250,634,000  $193,365,000
Value per sq. ft.
floor area $3.95 $6eh5 6343

Building costs have also incrcascd at varying ratcs in different parts of
the country as is cvidenced by changes in the principle cost component, building
matcrialse According to the Foderal Home Loan Bank Roview of Fcbruary 1947 (Index
of Building Cost in Ropresentative Citics, 1935-39 = 100) wide variations are ap—
parcnt: ‘

1941 Averago Jane 1947 Pct, Increasc

All building matcrials 103.2 169,7 6holy
Brick and tile 9347 132.2 4l.1
Camont 92,0 108,.3 16.7
Lumber ' 122.5 249.9 104.0
Paint and paint matecrials 9l.4 171.2 87.3
Plumbing and heating 8L4.8 117.0 38.0
Structural stecl 107.3 127.7 19.0
Other 9803 139 0 Ll-lol-l-

lF. W. Dodge Corp. as reported in Survey of Currcnt Busincss for datces
indicatoed.
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Building Cost Index

| Jan. | dan. | Percent
1941 | 1947 | Tncrsase
Des Moinesy Iowa - §105.2 [151.7 Lh o2
- 8t. Louis, Mo, - Rf*.lOB.S 177.5 6346
. Los Angeles, Califi |101.6 |188.9 85.9
- Detroit, Mich,s - }112,0 {1911 { 70.7
Buffalo, N. Y. " }{108.,8 [182.6 67.9
Seattle, Wash,. 107.0 |156.5 4642

Relationship of Family Income and Housing Costs

With average hou31nd costs up more than 60 percent since 1941 and average

, family income in terms of purcha51ng power not greatly different from 1941 it is ap-

parent that a house~building program of any size must depend upon diversion of fam-
ily expenditure from non-housing items, substantially increased family debt commit-
ments for housing, decreased construction costs, decreased costs of living, or sub=

Bidyo

3

a) Housing expenditure

As has been indicated (Part II) the proportlon of income expended for hous~-
ing not only differs greatly by income class but is w1dely distributed among families
in the same income group.~ Nor is this wide dlsper51on in the over-~all explaired by
geographic difference or difference in family size, as the data on ;mgp 37, shovuing
rental payments by Chlcago families of differing composition for 1940 indicaves.”

The fact'that familiés of similar financial means and size composition
gpend these rather widely varying amounts for rent makes the problem of predicting
housing demand on the basis of incomé hazardous in anything but very general terms,
For example, 25 percent of families in non-farm U. S. with income of {1000 to $1500
per year in 1940 paid less than $14 a month rent and another 25 percent paid more
than $28. Among families having $3000 to $5000 of annual income 25 percent paid less
than $32 per month and 25 percent more than $54.

With non-housing living costs such as food and clothing up from 70 to 90
percent over 1940 it may be questioned whether families in 1947 would spend the same
proportion of their income for rent as in 1940, Even though the need for housing,
along with food and clothing, is one of the basic consumption essentials, while rent=
al costs remain relatively well pegged under price control, prices of other cost of
living items had by 1947 largely absorbed the families increased 1ncome. Contrast

for example, the housing expenses by income class in 1941 and 1944:3

1see Part II Chart IT} and Appendix Table IV.

2See Appendix VI for detail.
3l9h7 data is not available., It is known, however, that since 1944 family

income has increased at a more rapid rate than housing expense, the principal part
of which is rental payments.
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Urban Family Housing Expenditure* |

— - = =
‘ D Per.on Fanily 2 ?ersgn ﬁamlly

Family : Percert : Percert

Income 1204 1944 | Decreare | 1941 | 174k | Dosreage
$ 500-1000 $300 | §264 12 $27 $240 13
1000-1500 Lo6 | 320 21 350 29k 16
1500--2000 4,58 | 334 27 LL9 235 25
2000--2500 521 | 385 26 534 | 392 28
2500-2000 560 422 21 627 103 36
3000-£000 660 500 21, 700 501 28

" #See Appendix VIl for detailed B.L.S. data

The above table indicates, of course, that as family income increased dur-~
ing the war years the outlay for housing was not increased at anything like the same
rat3. Even though, as has previously been indicated, the median rental payment of
all families increased something like 30 percent from 1940 to 1945, this increase
‘ne.s been far outstriped by increase in money income. The fact that much of this de-
creasing proportion of income for housing in each income bracket is directly attrib-
utable to rent control is not subject to much doubt. On the other hand, increascs
in non-housing living costs have already absorbed most of the average families! in-
creased purchasing power so that for the large majority of families a substantial
increase in housing costs would either entail release of living space or retraction
of expenditure for the other items which consumers buy. But insofar as rent control
has impeded maximum utilization of living space (especially crowding by low income
families) it has increased the apparent demand for new dwelling units at current high
prices. This is especially true in those areas of the country in which the addition
of new dwelling units has kept pace with net family formation since 1940. (As indi-
cated in Part I.) This obviously raises the question of whether or not much of the
dexard for today's new high cost housing is not evon more tenuous than the data on
real income would indicate.

Another equally important factor in the relationship of family income to
housing cost which is indicative of the unsoundness of new home acquisition at the
present time, is that of the general price levels The cost of even a very modest
home or apartment represents an outlay which is normally financed over a period vary=-
ing from 15 to 40 years and which involves a fixed debt commitment over a time span
which normally covers at the very least a complete business cycle. That present
buiiding costs represent very serious risks for investment at the present time is

. clearly evidenced by the almost complete absence of rental dwelling construction.

Veature capital is not willing to risk its funds in the ability or willingness of
fanilies to continue to make rental payments large enough to support’ current construce=
+ion costs, The risk is even greater for individual home purchasers, even though the
urgmey of their need may temporarily support’ an inflated market. Continued solvency
and retention of the newly purchased home may, therefore, have to rest on the assump-
tion that family income rcmains high or is actually increased over the life of the
debte

: A somewhat rough, but easily applied measure of a family!s ability to pay
for and maintain a home has been that the purchase price should not exceed twice the
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annual income, Such a measure, however, if it characterized the period for 1941
would have to be greatly modified in its application to 1947 income. The following
table estimates the approximate equivalent available rcr housing alter taxes at
January 1947 prices if living standards on non-rcusing Ziems aire maintained at the
1941 lovel:d

e et r o

P A,p HOuamg

- General Rule for Eqp"rulonu at

..+ Cogt of House Jane 1947 Living

Family Tncome Purchdsed 1941 ‘ (asts

$ 1000-1.500 & 2000—3000 % 1L420-2060
1500~2000 2000-4000 2060~-2760
2000-2500 1:000-5000 2760-3340
25003000 5000~6000 3340-3990
3000-4000 6000=8000 3990--5130
L000-5Q00 . 8000-~10000 5130~6/,00

5000 and over 10000 and over 6i.C0 and over

Applying the data in the above table to the dabtrmbutlon of urban famllles
of two or more persons in 1941 indicates that in that ycar some 65 percent of these
families found the $5000 house out of their reach and only about 6 percent could af-
ford a $10,000 dwelling. The following table also shows that if family incomes as -
high as those in 1944 are assumed to apply along with current taxes and living costs,
the housing potential without decreasing non-housing living standards is about the
Same

Percent of Urban Families of Two or More
Persons by Ability to Pay Asiumlnv 1941
ILiving Standards

- | Pct, of .Families| . - . | Pcte of Families
Affording at Affording at

1941 Income and 194, Income at

Cost of Home Price Cost of Home| Jan, 1947 Prices
$ 2000 8L.6 & 2060 88,6
4,000 52.8 3990 573
5000 35.5 5130 3544
6000 21.6 6400 19.7

10000 508

The conclusion is inescapable that a mass housing market is not supported
by family purchasing power and that any cxtensive house sales at anything like cur-
rent prices extremely unsound from the purchaser's vicwpoint and would subject the
government mortgage insurance agencies to risks which in the event of price decline
would either involve mass subsidy or wholesale foreclosure,

I5ce Appendix IX for derivation of ‘estimates. ]

201ty Family Composition in Relation to Income, 1941 and l9hh, Monthly
Ladbor Review, Fob. 1946 (Serial No. R. 1824, table 2).
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Even though maximum increasecs are predicted for the diversion of family ex=-
penditure from savings or from non-housing cxpensc, there is little basis for pre-

dicting a substantial of sustained housing market at current costs and income once
urgent emergency need is met,

b) Increased debt commitments

Because of the very high building costs and the relatively low incomes of
thosc in most urgent need of living space (especially vetorans) liberalized financ-
ing provisions for home mortgage lcans guarantced by the govermuent has proved to be
one of the more accessible items for political action. The average interest rate on
home mortgage loans was 5.5 percent in 1940,1 This is the only aspcct of home owner-
ship cost that is lower now than then. liortgage moncy is now generally available at
L% percent. This reduction in interest has come about in large part by the assump-
tion of lending institutions! major risks through government insurance agencicse
(Federal Housing Administration-FHA, and the Federal Home Loan Bank Board for mamber
institutions through the Foderal Savings and Loan Insurance Corporation--FSLIC.)

Not only has there been incrcased pressure for lower interest rates, there
has becn a tendency to lengbthen the period of mortgage amortization and to minimize
down payments in an cffort to bring home ovmership within the rcach of a greater num-
ber of families. Such provisions arc contained in the pending Taft-Vlagner-Ellender
goneral housing bill.

The monthly costs of paying off an F.H.A. homc mortgage at currcnt ratcs
are shown in the following table:

Total cost of home $6000  $7500, $9000
Down payment 600 900  1200°
Amount to be financed 5400 6600 7800

Monthly payment at 43%
intercst to amortize

in:
20 years (34.18) 41,78 49.37
25 years ; 30,02
1/12 of cst. taxcsh 12.50 15.62 18,96
1/12 fire ins.5 . 1,27 1.33 1l.60

Mutual mortgage ins.6 2.16 2,65, 3,12

Monthly payment - $45.95 $61.37 $73.05

" Tpart ii,.p; 19,»
2Does not include %430 per $100 appraisal fee, or recordings, ctce

?10% of first $6000 and 20% of balance. .

QEstimated at $25 per $1000 per-yéar (N, HesAs assumption in "Housing Costs'),

PEstimated at 2450 por {1000 on 85% 6f total cosba-w s
1 Lo . i : }

éDecreases yearlys Tt is based on 1/2 of 1% of average unpaid principal
balances (Ratc is approximately $.04 por $100 per month.)

AR
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The above figurcs, however, make no provision for maintenance.

L1

Approxi-

mately two percent of the cost of the housc must be cxpended cach year to kecep the

property from deteriorating.®

If such costs are added to the monthly payments we are

rive at a fair indication of the monthly cost of homc ovmorship cxclusive of fuel and

public utility scrvices such as water, light and gas.

The additional cost of main-

tenance would bring the minimum monthly cost on a $6000 house to $55495 under the

most liberal financing provisions gencrally available.

On the 7500 home mainten-

ance costs brings the monthly total to $73.87 and on the $9000 home to $88.05.

With these above figurcs as a base we arc in a position to evaluate quanti-
tatively the cffect on monthly costs of proposals to lengthen the amortization period

or to cut interest costs.

. Effoct of i
Reduction of
Monthly Cost | Intorest Rate
with Intcrest |from 43% to 4% | Percent
House Valuc @L} percent ¢ decrcasc)- [Reduction
$ 6000 §§5200 for 25 yrs.g $55495 ~51e51 per mo. 2.7
7500 %6600 for 20 yrs. 73.87 ~$1,78 per mo. 2eh4
9000  ($7800 for 20 yrs.)  88.05 ~$2410 per mo. 24k
Effect of
Extending
Monthly Cost |Amortization
L  with 20 yr. | 5 yrs. (25% Percent
House Value Amortization | Increase) Reduction
B 7500 (86600 0 43E)  4TIET | ~45.08 6.3
9000 (37800 @ 43%) 88,05 | -6 401 6.8

0f course oxteonding the period of amortization actually increases the total
cost of home ownership by increasing the amount of total interest required, cven
though the periodic monthly payment is reduced. But disrcgarding this fact and ook
ing only at the monthly payments, the financing of the $9000 home is decreased by ap-
proximately $8 per month or 10 percent by decrcasing the interest rate 11% and cx-
tending the amortization period 25 percent.

Vith respect to reduction in intcrest rates, which actually reduce costs,
it is not to minimize the importance of any cost rcduction to emphasize the limita-
tions of this method in achicving anything like the result which would overcome the
groat disparity between high costs and the real incomes of the majority of American
famili €S e

Although extended amortization might conceivably bring about a somewhat
greater reduction in monthly payments, this method not only increases total costs but
provides incentive to commit families to grcater obligations than they might other-
wise carry under currcnt income, This aspect of housing financing is espccially

SR e

>

| Miations Housing Agency, Housing Costs, Bulletin 2, December 19k
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serious in view of today's inflated market cenditiens. It would not Re particularly
serious if continuation of present housing values could be predicted.

That amortization extension or interest rate reduction afford only limited
pro3pects for solving the current housing problem is corroborated by the absence of
rersal construction. In this field interest rates bear much closer resemblance to
the alternative investment opportunities for safe investment (such as government
securities) and amortization is possible over considerably longer periods than for

irdividual dwellings. But there is hardly a perceptible amount of residential aparti-
ment building.

ce Decreased construction costs

As has been indicated, home construction costs have increased more than (0
percent since 1941, whereas the ability of American families to pay for housing and
maintain non~housing living standards is about the same at today'!s prices as it wae

‘ -in 1941, Insofar as the solution of this riddle is one for unsubsidized private in-
dustry remedy must be found through substantial cost reductions.

The current housing literature has abundant reference to building codes,
restrictive labor practices and restraints of trade in the building materials supply
industry. Although there has been no serious contention that the increase in these-
restrictive practices has caused a 60 percent increase in building costs since 1941,
there seems to be general agreement that their elimination could make substantial
cost reduction possible.

The traditionally built home involves a vast conglomeration of separate
materials and parts. To achieve substantial saving through elimination of restric-
tions obviously would require action on a very broad front.

Another aspect of costs, one which limits the expectation of substantial
results through elimination of trade restraints under existing merket conditions,
. is the fact that the prices of those products which are generally conceded to be the
5 most extensively controlled and the most competitive have exhibited gains which far
outdistance those in the closely held semi-monopolistic industries. For example,
food prices have risen many times more than the price of steel. Clothing pricee in-
creases have far outdistanced price inereases in chemical products. And even in the
housing field contrast the February 1947 wholesale price indexes (1926 = 100) of
lumber, for example at 263.6 with cement at 109.9, or paint at 173.9 with plumbing
and heating at 117.1.

But assuming an extensive campaign against restrictions in the most closely
controlled aspects of the orthodox building industry were successfully waged, note
the magnitude of effect of cost decreases of as much as 20 percent in the total of
the following fields in which substantial departure from competitive practice has
been alleged to exist:

1Such a prediction is not only to preclude the possibility of a recession
but also any substantial improvements which could effectively reduce housing costs.

T e - N a -



o : “Product dad  [Effect of 20%
. Alleged Porcent. of. Reduction on
Product or Service Practice ‘ Hbuagngomnllarl Total Cost
Cament, soil pibé.'pl&' .Bééinglpto' | N ' " -
wood P practice 3.5 0.7% of total
Metal, lath, plastor, Patent
board, insulation abuse 25 045
Plumbing Controlled
distribution 545 1.1
Construction &8Bbr " Restriction of
(1/4 of total) ready built

items 745 1.5

Even on thc basis of the basis of the very liberal assumptions in the above
table the reduction of 20 percent in the cost of the sum total of all of the items
amounts to less than 4 percent of the cost of the house and land, a reduction of §280
on a $7000 home, Here again, this is obviously not to imply that reductions of such
magnitude are nhot important or that they should be disrcgarded: The point remains,
however, that a great deal more is needed,

To achiceve substantial cost reduction, radical departure from traditional
housebuilding methods may well be requireds It is well known that the orthodox house
today is constructed according to methods which have been in effect for years. There
is no large scale industrial organization in housing which through technological ef=
ficiency has been able to supply housing at recasonable costs to a mass markete Con=-
scquently even substantial cost roductions would still leave new houscs beyond the
reach of half of the families,

, The prefabricated housing industry, is often pointed to as the logical sole
ution to this problem. Although an analysis of orthodox housebuilding costs indi-
cates mmorous possibilities for substantial savings both in material and labor costs,
as yet the results of profabricators in producing acceptable housing at substantial
savings over the orthodox method have not been realized. Thoir success in achicving
substantial mass production, however, is not without promise. To date material
assombly problems have been difficult, Expericnce in new production techniques is
gained principally through cxperience. As yet this cxperience has been on a small
scale,

Bvaluating prefabricated housing at this juncturc is obviously speculative,
In view of the prosent state of the industry, however, it is not to deny the cventual
possibilities of good housing for far less moncy through new techniques to conclude
that its part in the low cost housing field in the next few years will continue to be
a minor one. However, the climination of trade restraints in the prefabricated ficld

IN. H. A. Housing Gosts, Bulletin 2, op, cit.

2Restrictions arc here assumed to apply to as much as one-quarter of all on
site labor,



L,

may prove to be of considerably greater importance in achieving low costs than in
the traditional house even under current conditions. Especially with respect to the
industries! ability to mect building codes and, even nore important » to cut the high
distribution cost of most building matorials which amcunt to approximately 50 per-
cent of total material costs through orthodox channels.

Because the gap betweon present housing costs is approximatcly 60 percent
wider than it was in 1941, it scams extremely unlikely that reduction of building
costs of tho magnitude hecessary to support mass construction can be achicved even
if combined with a substantial change in femily spending habits.

d) Non-housing costs of living

In Append:’i 4 the f‘ollowingyincrcascs in non~housing living costs since
1941 viere derived:

Wm

~ Ihdrease in- -
. Non-Housing
Living Cost
Family Income | 1OAY bo.dan.:i9k7
Under $1000 6845%
$1000 to $2000 6442
2000 to 3000 54.3
3000 to 5000 50.0
5000 and over L5.7

these porcentages and assuming thot familics in cach income class
maintained their non-housing living standards a figurc for real income was derived
(aftor taxes) which when applicd to the distribution of fomilics by income class led
to tho result that the assumed housing potential, so derived, would be approximately

the same as in 1941 even at 1941 levels of construction costs (which actually in-
creased more than 60 percent),

The very great importance of price reductions in those items other than
housing and their bearing on the housing market has received little attention as a -
housing problem., Insofar as new housing costs must be financed out of family income,
the cests of the non-housing cssentials of living arc of cqual importance to housing
costs in determining a family!s ability to pay for housing,

In a previous section it vas indicated that if family incomes at the level
of thosc in 1944 werc applicd along with provision for current taxes and living costs
the housing potential (vithout decrcasing non-housing living standards would be ap=-
proximately the samc in Jan. 1947 as in 1941.)

Currently there is pressurc on the part of the government to achicve price
rednctions by voluntary action on the part of business and industrial interests, Con-

seqently it is of spccial intercst to mecasurc the probable cffect of a gencral price
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decline on the family's ability to pay &ar housing. If we werc able to forecast a
cut in non-housing consumecr prices of 20 percent from January 1947 lcvels without
changing tie previous assumption with respcet tc the distritution of family income
it would only make the following changes in ability to pei for housing in accordance
with preovious assumptions with respect to ability to paye

. Porcont of urban familics of two or more persons (194 income distribution)
who could afford homes of given cost:?

[ AT Jane L19%
Pcereent of |At Jans 1947 | Living Costs
Families |Living Costs Loas 20%

8846 $2060 $2185
573 3990 4210
354 5130 5430

19.7 6400 6760

Thus, wc are again confronted with a possibility which even if accomplished
gives a minor offect to a problem of great mognitude and we are left with the un-
ploasant’ conclusion that cven if all of the possibilities so far discusscd were
achicved, we would still be left with a situation which was less favorsble than 1941,
This means that in the absence of government participation we shall probably have a
limited building program which provides housing for the few relatively well to do
families at the top, or families whose ecmeorgency necds make unsound financial com-
mitments nccessarys

This in effect lecaves us with a very large subsidy problem if any sincere
attempt is to be made to provide housing for those who arc in the greatest necd.
Various proposcls arc discussed in Part IV.

1See Appendix X for derivation of estimates,.

2On the assumption that in 1941 a family could spend twice its annual in-

come for home purchasc.
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APPENDIX VII

Rental Value 1940, by Income Class, 1939

(Chicago tenant families with income from wages
or salary with no other income)

| ALL size families
Families Contract rent‘ﬁer month
reporting| Under
Family income rental $10 | 10=19 20-29 30-39 LO~49 | 50~Th | 75 & over
$ 1-499 30,360 | 23960 |15;200 | 65720 | 5;480 | |
500~ 999 791000 3371,0 33;080 21:51»0 13,120 x 7,520
1000-1,99 114,720 | 2,200 {35660 (355280 (255400 ‘12,460 | 3, 720
1500-1999 111;160 19,220 |30;620 33,100 223040 6 180
20002999 325,900 10,140 122,760 {32;820 h2, 16,500 ;"800
3000-4,999 60,160 . 7,620 |10;140 119,880 20,160 | 23360
5000 & over 13,800 , 1,320 1,120} 5,680 | 5,680
B FamJ.lJ.es of 2 persons
1~ 499 8;760 | 600 | 33960 | 23260 | 23060 i -
500~ 999 b,zzo 1,180 | 7,940 F 6,580 5,1.20 23280
10001499 35,000 L80 | 8,600 {10,480 [103200 = 43280 "960
1500-1999 35,060 4,900 | 82760 111,640 | 8040 | 13720
2000~2999 40,300 1,920 | 5,500 112; 160 155580 | 43900 240
3000-4999 15,640 {860 ,u,o 6,600 | 55200 540
5000 & over 3,320 i 80 | 360 1,440 | 1,440
| .
) vFamilies of 5 persons
1- 499 1,520 | 120 760} 320 320 |
500~ 999 55440 80 | 3;040 { 1,200 | 480 640 ,
1000-1499 8,720 LO | 3,980 | 2,340 | 1,560 | -560 240
1500-1999 9,820 1;720 | 33340 | 2,860 | 1,360 | 540
2000~2999 12,300 1,520 © 3,320 | 2,880 | 3;120 | 1,440 120
3000-4999 7,980 ~ P 1,860 | 1,240 | 2,440 | 2,240 200
5000 & over 1,640 : 160 160 800 520
Souréé: lé'ﬁh Census of the U. S., 1940

Population & Housing Families,
Income and Rent, ps. 43, table 4.
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APPENDIX VILI
ANNUAL EXPENDITURE BY URBAN FAMTLIES FOR HOUSING
(incl. fuel, light and refrigeration), l?hl, 1944

&
o
o
5

3
v
&
&
o

L
:

(Includes actual curremt expenses,
excludes principal payments on owned homes)

Hous ixpenditure by Family Size.
: Family Income '——_J%§il%g13f—_ L { ? or. more
E ® $ 500-1000, 19413 300 | 273 | 276 | 225
1944 264 | 201 | 240 %
120001500, 19615 | 406 | 336 | 350 | 315
1984 320 | 279 | 29 3
1500-2000, 19413 458 | 395 | W9 | 428
1944y 334 | 329 | 335 L7
2000-2500, 1941% 521 | 540 | 534 515
5 194 385 | 405 | 382 115
2500-3000, 19411 560 | so1 | 627 | 560
| 194 k22 | M | 403 508
| | 3000-5000, 191.1% 660 | 671 | 700 639
| 1944, 500 | 536 | 501 510

#Insufficient for relisble average.

lﬂearings before the Subcommittee on Housing and Urban
Redevelopment of the Special Committee on Post-~ilar - '
Economic Policy and Planning, U. S. Senate, Jan. 17, 1945,
Part 12, pe 1911, table 1,

%onthly Labor Review, Jan. 1946 (B.L.S. Serial No. R1818.)
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APPENDIX IX (b)

(1 (2) )
Applicable Tax Livirg Cost Index
for 3 Person, | Jan., 1607 {excl,
Family, 1946 ousing) (1941 = 100)

Under §$500 -— 168,5
500-~1000 - 168,5
10001500 - 16442
1500-2000 $ 0= 55 1642
2000~2500 55- W0 15L.3
2500-3000 140~ 226 15443
3000-4000 226~ 396 150.0
4,000-~5000 396~ 581, 150,0
5000 & ayer 584 and over 145.7

1. The use thrvé family results in a élight overstimate iti‘lthe nunber of
persons in the low income brackets and an understatement of the number of per-
sons in the upper jacome brackets,

2; Weights in living cost items utilized in this table have been estimated
as follows:

Index Weighting

House ’

Family Income Food Clothing Furnish. Misc.

Net increase 41-47 Tk 58.0% | 65.08  31.3%
Under $1000 . 80 10 - 10
$1000-20® 60 20 5 15
2000-3000 40 15 5 40
3000-5000 30 15 5 50
5000 and over 20 15 5 60

These weights were riultiplied by the increase in the BLS Consumer Price
Index 1941 over to Jan. 1947.

3. lionthly Labor Review, Jan. 1946 (Serial R 1818).




(2)
Net Increase in
Non-housing
Living Costs
After 20% Reduc-
tion froml
Family Income | current levels |
" Under 500 5L.8%
5001000
1000-1500  { 5Lk
1500=-2000 ‘
20002500 { 13
2500-3000  (
3000-4000 E 40,0
4L000-5000 {
| 5000 and over 36.6

(b)

Real Income
After Taxes &
After Cost of
Living Adjust-
nent (a )excluding 5
| 194); Housing Cost

Under $157
157-495

L95=794
1941118

1118=1371
13711674

16Thy~2226
2226-2832

2632 and over

| (c)

3379 and oven

(a)
Real Income Hogsing
After Taxes Equivalent
(column b plus |at Jan. '47
hous :'Lng3 Prices hLess
| exb, 194L) 20%
LY-Th6
7461092 $1L52~218L,
1092-1459 2181,~2918
1459-1765 29182530
1765-2104 2530-4208
2104271, L,208-5/,28
_2714-3379 5428-6758

6758 and over

1. 80% of column (4) Appendix IX.

1

L4 column (a)

X column ‘(5) Appendix IX.

3+ Column (b) plus column (3) of Appendix IX.
L. Twice limits of column (c).
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PART IV

Proposacls and Subsidy Requirements

In view of the very wide discrepancy between what housing costs and what
the families that need housing most, can afford to pay, it seems inescapable that any””
attempt to build homes for veteransl and otier low income families at this time must
involve substantial subsidy. The alternatives (other than cxtreme cost reductions
already discussed) are extensive building for high income families moking existing
housing available to lower income families, and/or extensive rodistribution of ex~
isting housing space,

These latter alternatives involving the so-called "filtering down theory¥
of housing supply, and the elimination of rent control or other more particular
measures to eliminate "space hoarding," provide the rationale for elimination of
government controls in the housing fields Their application, it is alleged, in=
volves a roturn to the kind of housing market which cxisted prior to the wars

_ The changes in the housing supply since 1940 have been summarized in Part
I and the general status of housing in 1940 in Part II. For those sections of the
counitry in which additions of dwelling units since 1940 has kept pace with net
family formation, it has logically been urged that the elimination of houscbuilding
controls and rent ceilings would, through the operation of the open market, make for
a distribution of housing vhich wéuld be as equitable as 1940, and which would make
for greater availability of housing at all prices ond all rontals and for the elimin-
ation of the irrational balance between houses for sale and houses for rent. This
obviously would be achieved through ront increases.

Apart from the inflationary effect of the removal of rent ceilings on al-
ready high consumei prices ,“2 the basic objection to decontrol in those arcas where
the shortage has not been aggrz;va‘ced3 rests on a judgment of unacceptable housing
conditions prior to the wars Such a judgment is woll confimmed by the 1940 housing
census data on the state of repair; adequacy of plumbing ahd crowding conditions of
Auerica's housing at that time. Furthermorc, the concentration of substondard hous-
ing and crowding among familics of lowest income is apparent. ' '

i

1A cansus survey for the National Housing Administration analyzing the
veterands position in the housing market as of Junc 1946 shows 11,83 million
vetorans, 10,5 million in non-fam arcas, 52 percent merried. Of the 6 million
married veterans, 30 percent were living doubled up or in trailers (1.8 million).
20 percent of non-famm veterans lived in substandard dwellings. Median income of
all veterans was $LO per weck (548 for marricd vetorans. Only ebout 25 percent of

‘the married vetcerans made over 3000 a year.

‘?'Proponents of decontrol arguc, with considerable merit, that problems of
inflation cannot be met by a fow single commodity contirols, and that this is a mone-
tary and fiscal problem, not o housing problem. Control of rents at low rotes mere-
1y makes houses for salc, or butter, or somcthing clsc more cxpcnsive, All items
must compete for the consumer!s dollar.

3Regional cstimates in Part I indicatc the rather cxtensive cxistence of
such arcas. For conclusion irith respect to particulor citices, however, more de-
tailed information is essenticl,
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Thus, it is contended by those who favor retention of rent control, that

the rental increases, insofar as they cause economizing of space, will provide the
. greatest pressure on the lowest income families who have the least ability to expand
their rental budgets and who have always borne the brunt of inadequate housing. This
fact coupled with the current infomation on family income and housing costs developw
ed in Part III emphasizes the great disparity between housing need and the price of
housing which would immediately be widened by decontrol of rents and would thereafter
be narrowed only as better dwellings become available to low income families at re-
.duced prices.

- The impossibility of currently building new dwellings for low income
-families should be cleare. On the other hand, it has been urged that the elimination
. of rent ceilings and other building controls would have the effect of providing ine
.Gencive for the building of more expensive dwellings for higher income families who
~would in turn release existing space to lower income families, who in turn —--—- etc,

-.on down the income scale until the housing of low income families was improved.,
Although there can be no disagreement with the proposition that any housebuilding
-regardless of price improves to some degree the housing available to others than
. those who directly purchase or rent, there is not much reason, on the basis of past
experience, for concluding that this process works to any considerable degree in
‘eliminating substandard housing among low income families. Furthermore s the greater

' 1s the discrepancy between new house cost and ability of the low income family to pay
(tho greater distance for filter) the less likely is it to provide better low cost
“housing for less money.

Today!s coat limitations by the government on new rental construction make
provision for rentals averaging $32 per month per room ($160 per month for a 5 room
apartment). That is almost no control at all, On the other hand, new residential
construction permits during 1947 are well behind 1946 and practically all units being
built are for owner occupancy rather than for rent. The elimination of building cone
trols and rent controls in order to make low cost housing available would have to ine
cite a substantial increase over current building rates to do more than keep up with
ocurrent family formation. That decontrol would improve housing conditions where the
need is greatest is hardly a possibility for the following principal reasons:

1. The principal control today is on rents of existing dwelling units not
on newly constructed units. There are few if any investors in such units now, even
though rental limits provides no serious barrier to construction, Elimination of
rent control on existing dwellings could be expected to have no appreciable effect on
this market, except possibly to diminish the pressure of existing demand for new

“dwellings. ‘

: 2. High cost homes provide an inadequate base for housing needs., Families

who buy the hames that can be built at current prices represent (a) families whose
need is so urgent that they extend their commitments beyond their normal ability to -
pay == these families can be expected to have little or no "filterable! living space,
and (b) families whose income is such that cost of housing is no particular deterrent
to the acquisi tion of a new home. To conclude that therc is enough of the latter
group to provide a substantial basis for improving the general housing supply is to
completely ignore family income and housing cost data and to dismiss all prewar hous=-

ing experisnce,

3¢ Insofar as the filtering dovn process works to the advantage of lower
insome groups, not only must there be an adequate market for homes built s but an
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oxcess of supply over demand must be created at cach successivoly lower income range.
The supply at each level must be cnough to weaken the prices The only way this
relative devaluation can take place is through the rclative decrease in veluc of
existing units in comparison to the valuec of the newly produced home. Just Lo state
this proposition should be sufficiont comment under present costse

he The filtering dowm process provides dwellings of a size s type and in a
location which doos not necessarily fit the requirements of the owners who eventually
get them. Even aftor homes are substantially deteriorated low income families must
Join with others, or there must be subdividion of the type which leads to slum con-
ditions, before occupancy can be afforded,

A conclusion that there is nced for substantial subsidy is incscapable une -
less the current housing shortage is to be concentrated among the low income families,
among whom are a very large proportion of veteran families.

Subsidies

Practically all current housing proposals call for some form of financial
assistance from the government cither directly or indircetly. Proposals vary all the
way from outright cash grants to low incomc families to indirect incentive proposais
such ag guaranteed incomec viclds on high cost reontal investments. They include pro-

.posals for tax relicf, accclerated amortization, guoranteed markets, and incentive

Production bonuses in addition to Federal grants for low rental public housing,

The quostion of housing nced is not one of whether or not subsidics are
needed, but rather what form they should toake and how they can bring the maximm
advantage to those in greatest noed at minimum cost. An ancillary, but still im-
portant issue is the compatibility of the kind of subsidy plan adopted with a system
of competitive enterprisc and with a minimum of regimontation and direction of con-
sumer spending patternse

It is the concorn which is &ttached to the latter issue which gives rise
to proposals which would substitute general purchasing power (cash grants) for di-
rect housing aide That the inadequacy of housing is just a part of the goneral
problem of poverty is not a contention to be lightly dismissed., Part II of this
study indicates clearly the close corrclotion between incomc and housing standards,
That a similor correlation between income and clothing stondards, health standards,
or dictary sufficicncy is certainly to be expocted. thy then, it may be asked is
housing singled out as o special ficld for assistance? Why should not the femily
make its own choice of what it considors to bo most urgently nceded for its own wel-
fare? A frenk armswer to this kind of question must recognize that a large part of
the housing problem does arisec beeause of inequality of income and that this problem
is not limited to housing. Onc nced not » howvicver, conclude thot e bathtub is more
important than a full meal to suggost dircet housing assistances "It is the duty of
a civilized State to lay down cortain minimum conditions in every departmeont of
life, below which it refuses to allow and of its citizens to £all", as A. C. Pigou
has aptly pointed out.l More important, however, is the fact that in the absonce of
drastic reduction in housing costs, thorc is not prospcct of providing sufficient

‘ lLectures on_Housing, Pigou and Rowntree, lianchester University Prcss.,
1914; Pe 360
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dwelling units to perceptibly effect the low income morket. Under these conditions
it is relative income which determines morket rationing of housing space, and a cash
grant, . even for fomilies which chose to spend for housing, could only be effective
if it raised the donee’'s purchasing power higher than someone without a grant. No
serious proponent of an incentive system is likely to propose such an alternative to
direct housing assistance,

The several subsidy proposals which are designed to moke the rental maries
more attractive to private investment such as investment yield insuraonce and special
taxation relief proposals for private investors, have among other disadvantages Wl
vasic defects that they are not directly related to supplying the kind of housing
that is urgently needed, the amount of the relief provided is not measurable in terms
of the financial assistance given (there is real danger of dissipation of the finon-
cial aid among those not in urgent need), and there is no effective device availobl
for ritraction or discontinuance in the event of diminution of need or lack of suc~
CE8S e

Yhat about the possibility of the government itself entering the house-
‘building business? It is certainly not to be denied that the country has the re-
sources, the man power and the initiative to grectly improve the standard of housing
in the United States. Ve did pretty well in building for war, why not for decent
living in peace? Nothing is gzined by denying that it could be done if enough peopls
demanded ite The real question, however, is could it be done more cheaply by the
_ gevernment directly than by some other system which utilized existing building in-
shitutions. In the first place what does it mean that the government would buiid
homes? The orthodox house is an assembly of some 30,000 parts in a particular ioe-
cation. To make all the parts would be to involve the government in a myriad of
snecial operations on a relatively small scale.2 It is not reasonable that signiii-
‘cant savings could be achieved in this manner. But could the government be expected
to achieve savings in mass purchasing of materials? Distribution of building mo-
terials through orthodox channels is very costly. The maximum savings in this re-
spest would arise through carload purchases of basic moterials from the plant for
shipment to a single destination. Insofar as housing is localized it is difficult
to see what advantage the govermment could be expected to achieve over any other
lnrze scale builder with a supply depot. Insofar as the government entered the pre-
fzbricated housing field its position could not be expected to differ greatly from
others who are in this business.

With respect to savings from the elimination of other cost items including
hiring of worlmen, supervision, landscaping, etc., the result is about the same even
disregarding the possibility of waste through political aspects of a government pro-
gram, Dven with respect to the elimination of profit what savings, for example,
could be expected over voluntary cooperation or mutual ownership housing?

But any judgment of the ability of a govermment building industry to make
for lower costs must be speculative inasmuch os the government has never been in this
field, A pilot organization directed primarily at research in lowering costs, some-
thing on the order of what the Department of Agriculture does for farmers might well
prove beneficial. Anything the govermnment con do either through research or through

1See Blum and Bursler article with fespéct to taxation proposals.

2The problem would only be slightly less involved in prefabricated housing.
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eliminating trade restraints will make for keeping subsidy at a minimum. Restraints
esiezially against newer and cheaper methods of making and distributing housing and
hovieing materials, is an important state and local as well as a federal problem,

A subsidy program which is consistent with the maximum of private com-
petitive achievement in housing, one which can be retracted when and if private come
patition can do a greater part of the total job, and one which controls subsidy
grants to fields of most urgent need, would seem to meet major objections contained
ia the other subsidy plans outlined, Because of the particularly local nature of the
housing problem it would also seem desirable to maximize the decentralization of cd~
miristration although retaining federal supervision and depending largely upon
faCaral funds, The importance of federal funds arises principally because of the
f2cb that the worst housing is in the areas with the least money. Another requisiie
ol a housing subsidy is that it be even handed giving no particular interests spe-
cial advantages not available to others in similar circumstances anhd that no reci-
pient gets aid greater than is required by his income position.

All of these requirements are met by an existing organization which pro-
vides federal aid and supervision of low rent housing for those in most urgent need.
The most urgent current need at the present time is a great extension of the work
of thie Federal Public Housing Authority. It is admirably suited to meet the most
urgent housing requirements,

One additional comment is pertinent to the current problem. Under any
plan to meet housing need the subsidy required at the present time is especially
lirge due to excessive building costss Curing the nation!s basic housing ills is a
lorg-term program. Substandard housing has been a problem in the United States for

-mary years, We also have experienced recurrihg economic recessions of varying in-

te.sity over a long period of time, and few economists or business forecasters be-
lieve that the present upswing will not be followed by a period of declining busi-
ness activity. Without minimizing the necessity of providing ample funds for
meeting current emergency housing needs, there would seem to be real merit in plan-
narg a long range program of increasing American housing standards which is keyed
to maintaining a more stable economy and which calls for maximum public expenditure
of funds when costs are low, when jobs are needed and when the elimination of trade
restraints provide realistic prospects for sizeable savings in building costs.
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PRELIMINARY HOUSING MEMORANDUM NO. II
LRGALITY OF RESTRICTIVE BUILDING CODES

From all sides today there is surprising unanimity of opinion that houses
cost too much., Likewise, from most students of the problem there is general agree-
ment that the high costs of houses résult from the failure of the building industry
to abandon handicraft, custom building and to adopt large-scale, machine production,
The solution of the problem of high housing costs, therefore, seems to require a
revolution in the house building industry, and fortunately today there are signs-that
such a revolution is in'the making. Instead of multilayer walls of bevel siding,
waterproof paper, studs, lath, and plaster constructed bit by bit on the site, manu=-
facturers are developing one piece panels with enameled steel or aluminum faces zmd2
paper or spun-glass insulation filler which can be interlocked to form house valls.
Instead of hardwood flooring laboriously cut and fitted piece by piece, they have
developed a mastic of wood chips in a plastic which can be laid like cement.3 In-
stead of an ungainly heating plant requiring a basement and a maize of individually
laid out pipes and ducts through the walls, a jet heating plant occupying only a few
square feet and spreading its heat by flexible tubing easily threaded through the
walls has been described in a popular magazines& Examples could be multiplied, butk
the tculminating achievement is the completely prefabricated house which can be seu
up in one day and completed for occupancy in three or four and which takes advantage
of the economies of large-scale assambly-line production. Present estimates indiccte
that one hundred thousand of these houses will be built this year or approximately
one eighth the estimated total housing production;5 but, more important, these prz-
fabricated houses although,still too high in price are among the least expensive of
the houses going up today.6

Prefabricated houses and manufactured building materials require large
scale production, Unlike the small builder of yesterday and today who requires only

Liwentieth Century Fund, American Housing 329 (19hL)es

2N. Y. Times, P 6, col, 2 (NOV. 6, 1946).

31 Journal of Housing, No. 3, pe 6 (March 1947).
hiife Magazine, vol, 21, no. 25, p. 51 (Dec. 16, 1946).

’ Sllr. Frank R. Creedon, National Housing Administrator, predicts that
825,000 new dwelling units will be started in 1947 if federal controls and finan-
cial aids are continued and only 750,000 if such controls and aids are not continued.
138 Eng. News-Record 424 (March 20, 1947). Guaranteed market contracts for over
ggl,ggo prefabricated houses have been made. 138 Eng. News-Record 249 (Feb, 13,

[ )

6The ¢ost of a two bedroom prefabricated house seems to run around $6000
erected without including the cost of the lot, see 138 Eng. News-Record 1 (Jan. 2,
1947). The actual cost of construction for privately financed one-family houses
averaged 7400 in a Bureau of Labor Statistics survey, 138 Eng. News-Record 163
(Jan, 30, 1947).
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a hammer, saw, and a small stock of lumber, the prefabricated builder and manu-
facturer of building materials must have a large plant, a heavy investment in mach-

. incry and in stockpiles of materials, and a large staff of workmen. This organizas

tion cannot be maintained and returns camnot be earned on this investment unless a
large volume of production is attained. The technical and organizational problems
of mintaining large-scale production are not serious to a business world that has
produced millions of automobiles and thousands of airplancs in a year, but the prob-
lem of finding a market for thousands of houses and parts is seriouss For the na=
tional housing market is not one market but is several thousand local markets each
fenced off from the others by a myriad of govermmental and private restraints. ¥ach
community usually has its own building code setting forth in minute detail aid al-
most infinite variation the specifications of houses and building materials.™ Each
usually licenses building craftemen and by large fees, examinations, and residence
requirements limits building work to native sons.¢ Many communities have zoning and
planning laws which limit the ¥pe and value of construction even within the vaiisus
areas of the community itself.” Interlaced and interacting with these govermmort:l
restrictions to form almost a seamless webb are numerous private restrictions. Hicld-
ing contractors and building materials dealers often by agreements or concerted ac~
tion block intrusion of new materials and methods into their bailiwickse® Financial
institutions with large investments in loans on existing houses refuse to make favor-
able advances on less expensive prefabricated houses.d Building unions see prefab-
ricated houses and manufactured materials as a threat to their skills and livelihood6
ard often either refuse entirely to work on them or require useless redoing of work,
The combination in house building of perhaps the most complete and widespread local
government regulation, restraint-of-trade minded builders and material dealers, and
some of the strongest, nost conscrvative labor unions in the country has proved in
many localities an insurmountable obstacle to the use of new methods. Prefabricabed
builders have simply confined themselves to those areas where restraints arc not
gser.oush :

lA recent article pointed out that there are 1600 building codes now in
force and that the minimum allowable distance between a vent in the drainage system
end the trap varies from 2 ft. in many codes to 8 fte in one Florida énd two Michi-
gon municipalities, 138 Eng, News-Record 709 (April 24, 1947)s See also Twenticth
Cenvury Fund, American Housing 127 (1944).

* 23ee for éxample, Edwards, Legél Requirements that Building Contractors Be
Licensed, 12 Law & Contemp. Probse 76 (1947).

3.8, Sencfsky v. Lawler, 307 lfich. 728, 12 N. (2d) 387 (1943).

’ hﬁntitrust Cascs in the Construction Industry, Scnate Committee Print No.
12, 79th Cong. 2d sess. (Sept. 12, 1946).

5Prefabricated manufacturers say that banks often appraise prefabricated
houses at lower values than conventionally built houses and are rcluctant to make
loans on houses embodying new and unusual design features or equipment because, the
bankers say, the resale value may be low. See also Lasch, Breaking the Building Blocke
ade 166 (1946); Loevinger, Handicrafts and Handcuffs—--the Anatomy of an Industry, 12
Law & Contempe Probs, 47, 67 (1947).

6Loevinger, OPs cit, supra note 11, at 48; Twentieéth Century Fund, Tronds

In Collective Bargaining 108 (1945); Twenticth Century Fund, How Collective Bargaine

ing 226 (1942).
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The effect of this Balkanization of the housing market upon prefabricated
builders is twofold, In the first place, they are denied access to many markets and
tlhiereby lose opportunities to achieve economies by large scale production. Even if
tie restrictions do not absolutely exclude the prefabricated house, permission to

.erect is only obtained after protracted wrangling with local officials and expensive

tests and hearings. Prefabricators, for example, are making no attempt to sell in
Chicago because the size of the market does not warrant the expéise of combatting a
restrictive building code and a hostile building trades council,™ In the second
place, prefabricated builders are obliged to manufacture a house which conforms to
same cammon denominator of the provisions of all restrictive codes. In one city
plumbing requirements may be stringent; in another very high structural strength may
be required; in a third special heating equipment may be mandatory. If the prefabri=-
cator expects to sell in all three cities, he must manufacture a house which meets
the requirements of all three codes or must meke modifications in his units for each -
of the three arsas. One prefabricator reports that the cost of modifying his plumb-
ing units to conform to one building code equal the total original cost of the unit,
Either modification or conformance to the highest common denominator of restrictive -
provisions adds to the cost of the house and reduces the economies of prefabrication.

This opposition to prefabricated builders and material manufacturers is
merely ag example of conservative reaction everywhere to anything new and to anything
foreign.~ The elements of newsness, that conventional accustamed methods must be
abandoned with loss to their users, and of foreigness, that local people lose vork
and sales to outsiders, results in opposition to most new manufactured products.

But the present paper is confined to a discussion of the legality of governmental
restrictions by laws or ordinances to prevent the introduction of new and foreign
materials and methods. It is further confined mostly to the building industry and
primarily to building codes, but analogies from other new products that have run into
conservative private opposition entrenched in law are useful.

At the outset it should be made clear that the straightforward exclusion of’
prefabricated houses and new building materials has never been attempted in any codes
Such a practice by any of the interest groups would be poor public relations and
afford a clear ground for attacks by opponents. Such outright exclusion would also™
be clearly illegal under the doctrines discussed below.3 The exclusion isaccomplished -
by devious means cloaked under a beneficent purpose of protecting the public health
and welfare, Obsolete building codes drgwn up vhen prefabricated houses and manu=

‘g

¢ . - .

Iohicago Daily News, p. 7, col. 4 (March 25,1947)

‘. ZCOmpare the opposition to filied milk, out~of-tovm coal dealers and trucke
ers, artificial ice cream manufacturers, oleomdargarine, and Instant thip evidenced
by cases cited below in note 3, p. 67, and notes 1-5, p. 69.

v

3Forthright exclusion for no other-purpose than the advantage of-local,
cenventional builders would be unreasonable, a denial of equal protection, an intere
ference with property without due process of law, and a grant of an exclusive pri-
;hﬂiggz'or monopoly, See the cases cited and discussed below in less clear cut situ-
[ ]
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factured materials were undreamed of are continued in existence in whole or in part
so that their detailed terms either absolutely exclude these new methods or subject
them to onerous conditions. Or the new methods are required to prove themselvec by
expensive tests and to meet requirements not applicable to conventional materials.
For example, the Chicago building code lists a two inch solid plaster partition on
metal studs and metal lath as permissible construction where two hours fire resis=
tance is required. But gypsum plaster, the most fire resistant of the types of plag-
ter authorized for such a partition, would have to be 2-1/4 inches thick to pass a
two hour fire resistance test; and other plasters, also permitted, would only pass
tests of as low as one half hour. .Yet any alternative type of partition would have
to meet a full two hour fire test.~ Again, codes derived from the days of hammer
and saw house building require 2 x 4 inch joists 16 inches on the center; but a pre-
fabricated plywood panel with a stressed skin and bonded joints would require only
1l x L4 joists to achieve the same strength.

This mask of kindly concern for the public health and safety imposes an ini-
tial serious obstacle to attempts to raiove restrictive provisions by legislative or
court action. This difficulty is compounded by the fact that despite widespread
recognition that code provisions often serve only the baneful purpose of protecting
vested interest groups, almost no technical studies Bave been published to show up
particular provisions that are now only restrictive., If well-recognized tests were
readily available by which legislators and judges could quickly determine the fire
resistance, durability, and sanitation values of various types of construction,
restrictive provisions would have shorter lives.

The thesis of this paper is that restrictive provisions in building codes
are now illegal upon one or several grounds and that these provisions can be, and
have been, successfully attacked in the courts. Wider recognition of these avenues
of attack may make special groups more cautious in attempting to bolster their eco-
nomic positions by resort to building codes and may inspire more widespread attacks
upon palpably restrictive provisions. The possible sources of authority for over-~
throwing restrictive code provisions are as follows: (1) The rules of reasonable-
ness and ultra vires as applied to municipal ordinances.. (2) The provisions of state
constitutions. (3) The due process, equal protection, and commerce clauses of the
federal constitution. Each of these points will now be taken up in turn.

P

3. lunicipal Ordinances Must Mot Be Unreasonable or Ultra Vires.

: Municipal ordinances must be reasonables This rule had its origin in the
limitations on the implied or incidental power of early English corporations to pass
by-laws., These corporations had the implied power to pass by-laws to implement
general grants of power, provided the by-laws vwere consistent with the charter, no
in violation of the laws of Parliament or the rules of common law, and reasonable.

1Chicagp Association of Commerce, Building Regulation in Chicago 54 (1945).
2Colean, Your Building Code 13, 15 (Nat'l Committee on Housing 1946): - -
Thompson, The Problem of Building Code Improvement, 12 Law & Contemp. Probs. 95, 99
 (1947): Chicago Association of Commerce, Building Regulation in Chicago 2 (1945).

3pillon, Municipal Corporations 8 589 (1911).




: 55

- The reasonableness requirement thus applies only to ordinances passed under a general
% or implied power and neither to ordinances passed under a specific grant of power

‘ which specifies the manner of its exercisf as well as the purpose nor to ordinances
T subsequently ratified by the legislature.,~ Most building codes are passed under
gor.aral grants of power to municipalities so that the requircment of reasonableress

docs apply. Whother an ordinance is reasonable is gencrally regarded as a matter of
law for the court, but some states submit quostions of fact to the jury.

The meaning of the temm "reasonable® has purposely and probably also neces-
sarily been left vague. It has been said that "tho legal rule that by-laws must be
reasonable is porhaps as dofinite as it can bc made with safety.”” But the cases
disclose three criteria which give more content to the term with regard to building
codes. First, the requirements of the code must coFtitute roasonable means to pro-
mote the public health, safety, or general welfare.* This criteria. is one of mcans
and ends: -“the purposes of the code must be public purposes appropriate for the po-
lice power, and thc means adopted in the code must be rcasonably adapted to accom-
plish these purposcs. Thus, a building code could not be adopted for the  purposc of

 protecting the business of local builders or thec jobs of a building union, nor could
it whilo ostensibly holding’ forth public cnds contain specific measures that do not
~ promote those ends. Sccond, the codes must not be unrcasonably discriminatory.
This criteria roquires uniform equal application to all buildings or materials un-
loss substantial difforences justify different trecatment. Thus, a building code
which subjects new or non-local materials and houses to oncrous requircements not ape-
B plicable to favored local materials and builders would bg invalide Third, the codes
LS must not operate to restrain trade or fostor monopolics.” This criteria .prevents
i tho use of building specifications to give unduec advantage to local builders in order
to give them a monopoly of local businesss

Chicago, which is recputed to have onc of the most restrictive building
codes in the country, has twice had rcstrictive scctions of her code held invalid or
inapplicable to new materials. The first cases involved a scetion of the code which
roquired that all rooms (cxcept attic and bascment rooms not used for living) be
covered with two coats of plaster or with onc coat plus a motal wall or cciling fine
ish. In Hartman v. Chicago (1918)7 the plaintiff sought mandamus to compol the is-
suance of a building permit for a two story brick structure, the first floor of which,
£o be used as a store, was to have walls and ccilings of shect motal :sccured di-
roctly to the joistss The only question was the rcasonablencss of the code require=
mont that there be one coat of plaster under the metale The plaintiff produced ten

-

lyequillin, Municipal Corporations 8 760, 761 (1939).
21hid., § 766. |

3Toide, § 767.

hioalth Dopartmont v. Rector of Trinity Church, 145 N. Y. 32, 39 N.E. 833
Bonnott v. Vallicr, 136 Wis. 193, 116 N. W. 885 (1908).

 : | (1395):
- 5McQui{Llin, Municipal Corporations 88 775-777 (1939).
Ovid., 88 775-ks

T2 T, 511, 118 N. B. 731,
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witnesses who testificd that 29 gauge motal ceilings and walls werc bettor fire re-

{exmiers and preventers than woodlath and plaster, and thc city produced three wit-
ncsscs who tostified to the contrary. The Illinois Suprcme Court affirmed the denial

of the pectition, saying:

14 court will not hold an ordinance void or unrcasonable where there is

- room for a fair differonce of opinion ¢n the quostion, cven though the
corrcctness of the legislative judgment may be doubtful, and the court may
rogard the orcinance as not the best which may be adopted for the pur-

~ posee The evidencé is not convincing that the ordinance is manifestly
unreasonable, and it does not appear upon its face to be 80,"

#4

Neither the court nor apparently the city denied the underlying premise that if 2¢
gauge metal were indubitably as good a fire retardant and as satisfactory in othor
resnccts as lath and plaster, the oxclusion of it by the code would be unrcasonabliCe
The court was probably reluctant to regard metal ceilings as fireproof, just as cther
courts have been recluctant to regard corrugated iron as a firceproof building ma‘teria.l?

Within two yecars, howcver, in McCray ve Chicago (1920),3 the underlying
premise in the Hartman case was uscd as.ground for succassfully challenging this sec~
tion of the building.code, Plaintiffs, husband and wifc, sought an injunction 5o
'restrain enforcemont of the scction against walls of “Preferred Bestwall! three-
cighths of an inch thick. Proferrcd Bestwall was a gypsum board of plaster and naper
and was appliod by nailing it directly to the joists and filling the cracks with a
plastic proparation to make an cven scamlcss finish. Plaintiffs introduced evidanca
thas Preferred Bestwall had been tested and endorsed by Underwriters! Laboratoriec,

~ Armour Institute, the United States Burcau of Standards, thc United States Shipping

‘Board, and the United Statcs Industrial Housing Board; that it had as good fire rc-
tardant and non-combustible qualities as lath and plaster; that it was much stronger
than lath and plastor and was used by the United States army in ordinance buildings

wrere gunfire concussion destroyed plaster; that it was morc impervious to water,
mcisture and wind, did not crack or dcteriorate as rapidly, and was morc sanitary and
‘less likely to harbor vermin; and that it was less oxpensive and required less labor
to install, They charged that the requirement of lath and plaster created a monovpcly
becavse other materials were cqually good. The court concluded that the only quos-
. 1io2 was the reasonabloncss of the ordinance in excluding Preferred Bestwall three=

" eigaths of an inch thicke. Although it found somc evidence that Bestwall less than
~threc-eighths inch thick was inferior in some rospects to lath and plaster, it found

the evidence of the superiority of Bestwall threc-cighths inch thick as to fire rc-

- sis“ance, durability, hcalth, and sanitation was uncontradicteds Tho court distin-

guished Hartman v, Chicago on the ground that mctalplates conduct hecat and that there
was ia the earlior casc room for a fair differcncc of opinion whether discrimination
agiinst metal plates was unrcasonable, It reversed the lower court's dismissal of
*he Lill, saying:

1rg2 111, 511, 513, 118 N. E. 731, 732 (1918).

20ity of Odessa v. Halbrook, 103 S.i. (2d4) 223 (Tex. Cive App. 1937); City
wf Brenham v. Holle & Scelhorst, 155 S.We 345 (Tex. Cive Appe 1913); Lanc-Moorc Lum-
Yer Co. v. Storm Lake, 151 Towa 130, 130 N.W. 924 (1911).

3292 111. 60, 126 N. E. 557.
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the bill, saying:

"We believe that the ordinance in question is unjust and oppressive in
its discrimination as to the material to be used for'the partitions
and ceilings of the rooms in ordinary dwelling houses., This being so,
it must be held that these provisions of the ordinance are void...'=

The second case holding invalid a section of the Chicago building code

. occurred almost twenty years later in the next revival of building activity. The

city refused a building permit because the plans called for casement windows with
tops less than the seven feet above the floor required by the codes In People ex
~_re} Brewer ve Kelly (1938)2 the builder sought and obtained mandamus to compel the
issuance of a building permit. The lower court found: :

,,..the provisions of section 1241 of the Revised Chicago Code of
1931, with respect to the height of windows, are applicable to
double hung sash windows and are not applicable to steel casements
of the type shown upon the plans which accompanied petitioner!s
application for a building permit ... and that under that construc-
tion of said section 1241 of the Revised Chicago Code of 1931, the
said section of the ordinance is valid.”

On review the Illinois Appellate Court cited testimony that casement windows as de-
scribed in plaintiff's plans would furnish more light and air than sash windows and
that a number of buildings had been constructed with windows of this type. It found
‘that casement windows open throughout their entire length, whereas double hung sash

- windows open only half their length., It also found that the applicable section of
the code would be traced at least as far back as 1911 when casement windows were
unknown and sash windows were the only type in general use., Affirming the decision
of the trial court, it said:

"Jpon a consideration of all the evidence in the record we are of
opinion that the casement windows described in the plans submitted
are superior, from a health point of view, to the old type of double
hung sash window, and for the reasons stated thq ordinance in ques~
tion does not apply to the casement type of window in so far as the
requirement that the top of such windows be at least seven feet above
the floor is concerned,'

' The language here is that of construction--whether the code "applies” to the new ma=-
terial. ‘This language is milder than language holding the code "yoid! as to now :
meterial, but the effect is the same.

Finally, outside Chicago the reasonsbleness of a building code has been
sonsidered in connection with a prefabricated house. The City of Cuyahoga Falls, °
Ohio, in 1923 adopted a building code specifying the allowable strcsses of materials,
size of studs, etc. but allowing new types of construction after tests under direc-
tion of the inspector. Fifteen years later a permit was denied for the construction

192 Ti1. 60, 76, 126 N.E. 557, 564 (1920).°
2995 I1l. App. 156, 1y NoEo (2d) 69k
3295 Til. App. 156, 160, 14 N.Es (2d) 694, 696 (1938).
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of a new patented house, The inspector had made no tests of the house but was ac-

- quainted with the results of tests in other states, The builder won a mandamus in
the trial court.to compel issuance of a building permit. In Statc ex rel. Snydcr
v+ _Yoter (1939)1 the Onio Appellate Court reversed the decision on the ground thaou
the relator had no clear right to mandamus without offering to make a test of ths
houses under the direction of the inspector. It also held that in view of the op-
portunity to use new types of construction after test, the code was not unrcasonable
and arbitrary., The mandate, however, clearly indicates that the court would not
countenance arbitrary cxclusion of prefabricated houses:

"The judgment is reversed, and the cause is renanded to the Common
Pleas Court, with instructions to afford thc owners an opportunity
to'make the tosts provided in the building code if they desirc to do
so, and to order the inspector to comply with the provisions of the
building code in reference to such test, and, if the inspector finds
: that the now type of construction provides the allowable stresses re~

) quired by the building code, to issue the pemit; and if he does no%
so find, to report the fact to the court. In the event the latter report
is made, the court is ordercd to afford to tho partics an opportunity
to present to the court for decision the question of the reasonable-
ness and validity of the inspector!s finding."

This case well illustrates a number of ‘the problems of the prefabricator attampting
to introduce his product. First, a 1923 building code largely written in detailed
specifications with only an awkward, expensive tosting procedure for new methods was
still being appliod in 1939, Seccond, once again the parties and the court agrece
that arbitrary exclusioh of prefabricated houscs would be illegals, Third, the dis-
evimination against the new product, which must be subjcet to tests that conventional
“+  materials avoid, and tho opportunitics for "harassing the prefabricator, for the in-
. . spector may ignore the results of tests made in other communities and insist upon
their rcpetition, are painfully evident.

The forogoing cascs, although in none of them did the court make its
~ analysis explicit, are primarily illustrations of ordinances which the courts felt3
" failed to adopt reasonable means to promote the public purposecs of building codere
-~ The other two prongs of the reasonableness argument may be, dealt with morc summarily,
S for no cases involving a new manufactured building product have arisen under them. ;
The sceond is' that municipal ordinances must not be unreasonably discriminatory. A
New York case held that an ordinance could not single out trailer homes that com-
plied in all respects with the building code for arbiﬁrary trcatment not required
of other structurcs complying with the building code.* A Minnesota casc held that
an ordinance could not prohibit apartments in:two story frame buildings while put-
ting no restrictions on apartments in other buildings.’ ‘An Illinois case held im-
- valid em ordinance which dimited the mmber of porsona that might sleep in one room

165 Ohio App. 492, 30 N.E. (2d) 558.
265 Ohio App. 492, k96, 30 N.E. (2d) 558, 560 (1939).

‘ 3¢f. also Scnefsky ve. Lawler, 307 Mich. 728, 12 N.U. (2d) 387 (1945)
(zoning ordinance prohibiting erection of houscs having loss than 1300 sq. ft.
_ussble floor arca hcld invalid as unreasonable and unjust limitation on tho lawiful

. “use of property). : ] ) |
' \ ) htity of Rochestor v. Olcott, 173 Misc. 87, 16 No Y. S. (24) 256 (1939).

S5state ve McCormick, 120 Minn. 97, 138 N.W. 1032 (1912).
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in a lodging house but net in hotels or boarding hou.ses.l These three cases are
merely thrce examples in housing and under the reasonableness requireament for ore
dinances of the cnormous number of cases holding laws invalid for improper classi-
fication and discrimination. They show that a“code which imposes burdensome condi-
tions and requircments on prefabricated houses, while imposing none on conventional
houses, is probably invalide. They also show that the code may be invalid, no matter
how desirable and appropriatc its tcrms may be with rcgard to their subject matter
simply on the ground that they discriminate by applying only to part of all 1like sub-
ject matter. The abscnce of any cases dealing with the illegality of discrimination
against now products is a little surprising, for discrimination, as witness the vc-
quirements for plastering in Chicago, is common. Yet the illegality of unwarranted
discrimination scems clear,

The third basis for holding a munic¢ipal ordinance unreasonable is that it
restrains trade and fosters monopolics, The charge that ordinances were enacted to
protect private interests from competition has been made in many cascs, and the
courts agree that such a purpose is improper. An ordinance cannot prohibit hawking
and peddling in order to protect pormanont merchants against an invasion of summer
strect peddlers,? An ordinance prohibiting the salc of pastourized milk within the
city unless pastcurized within the city has been held invalid as an attempt to erect
& tariff barriers”’ An Illinois case hold invalid an ordinance giving a monopoly of
slaughtering in Chicago to one company and indicatcd that an ordinance in cffect giv-
ing a monopoly by confining slaughtering to one lot owned by a particular company
would be invalide# Another Illinois case held invalid an ordinance which permittoed
the chiaf of police to reserve the most dosirablc cab stands at the railroad station

- for one cab company and said: "...an ordinance framed so as to grant such privilegss
%o some and refuse them on cqual terms to others would be invalid for being unrcascn-
abl:, oppressive, and creating a monopoly."5 Although no case involving new building
materials or prefabricated houses has turned upon the invalidity of a building coce
as restraining trade, the charge of restraint of trade and monopolization was made

in McCray ve Chicago and may have been a factor in that decision,® Certainly an at-

- tampt to create a monopoly for conventional builders against outside prefabricates is- -

implicit in most restrictive building codes and might be brought out as a ground for
- dllegality,

YBailey ve People, 190 I1l. 28, 60 N.E. 98 (1901).

2I\I. Je Good Humor ve Board of Com'rs., 124 N.JeL. 162, 11 A, (2d) 113
(1940); cf. lcCulley v. Vichita, 151 Kan. 214, 98 P. (2d) 192 (1940) (large grocery
and. meat stores procuring passage of ordinance limiting hours in order to drive out
‘small stores relying on after-hours trade).

3laFranchi v. Santa Rosa, & Cal. (2d) 331, 65 P. (2d) 1301 (1937); but
. ¢fs Lang's Creamory, Inc. v. Niagara Falls, 22l App. Dive. 483, 231 N.Y.S. 368 (1928)
aff.d on .another ground 251 N. Y.343", 167 N.E. 464 (1929); McKenna v. Galveston, 113
5., (2d) 606 (Tex. Civ. App. 1938).

.l"Chicago v, Rumpff, LS I11. 490 (1867).

5City of Danville v. Noonc, 103 Ill. App. 290, 297 (1902).

6292 111. 60, 73, 126 N.E. 557, 562 (1920).
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The weakness of the requlrcment of rcasonableness as a basis for over-
thromng oppressive building codes is clearly evident from thesc cases. Although it
is clear that the codes must rcasonably promote public ends, not be discriminatory,
and not be in restraint of trode, and although oppreszive code provisions have ac- .
©. . ‘tually been overthrown on the first ground, the cases always require a balancing =7
‘' the putative public purposes and the moans adopted against the charges of 1llcgnilitye
 This balancing is in turn heavily weighted in favor of the validity of the ordirance
by a presumption of vaiidity which has been stated as follows: "A court will not
hold an ordinance void as being unrcasonable where there is room for a fair differ-
ence of opinion on the question, even though the correoctness of the legislative judg-
ment may be doubtful and the cou.ri may regard the ordinance as not the best which
m..gh’* be adopted for the purposce* This rule is a nccessary judiclal self-abneg:-
tion, for the courts arc incompetent to pass upon the technical questions frequeally
invoived and should not decidc matters of policy. The Hartman case is an excelleut
examplc of the refusal of the court where cvidence conflicts to weigh that cvidence
and hold an ordinance invalid., Fortunately, a standard firc tcst has rccently beou
doveloped and nationally recognized and other standard tests arc being developed so
that soon it may be Bossible definitively to determine the qualitics of building
materials and partse< The usc of thesc tosts will afford a firm basis for deter-
- mining whether a building code arbitrarily and unrcasonably prevents the use of new
materials and prefabricated houscs,

”

In addition to not being unrcasonable, municipal ordinances and building
codes must not be ultra vires. Enabling acts generally give mum.cipalltles power o
reguiate the manner of constructing buildings and to prevent fires, ctce in gencral
terms. But the restrictive character of building codes arises from the fact that
“they usually specify materials and methods in particular terms. Although the issue
has not often been raised, serious questions may arisc in many instances whether the
particular specifications in the code do not go beyond the power grantcd in the cu-
abling acts. For cxample, is it infra vires under a power to require fireproof ton-
gtruction to specify only a few types of construction when others, not specificd,
are equally fireproof? This question suggests that in many instances the adoption
of performance standaprds--now generally rccognized as the most modern and flexible
mcthod of code 1witing3--is the only legal way of particularizing the standards.
This argument finds support in a few cases, In an Iowa case the plaintiff conteste-
ing the ordinance contcnded that authority to require fireproof roofs did not per-
mit a specification of roofs of "iron, stonc, brick and mortar or other noncom-
bustible materials," but the court held that the ordinance was saved by the phrasc
"other noncombustible materials "t In Fishburn v. Chicago (1898) an ordinance for
a strect improvement SpGlelcd fcement prepared from refined Trinidad asphaltum ob-
tained from Pitch Lake, in the island of Trinidad," and contcstants showed that Pitch

P 2Thc»mpsorx » The Problem of Building Code Improvcmcnt s 12 Law & Contemps
A Probse 95, 98, 101 (1947); sce also programs of research reported in 138 Eng. News—
Necord 473 (March 27, 1947) and 709 (April 24, 1947)4

3Colean, Your- Building Code 20 (Nat'l Committec on Housing 1946); Chlcago
Association of Commerce, Building Regulation in Chicago 20 (1945 ).

bpanedicore Luber Co. ve Stom Lake, 151 Towa 130, 130 NW. 924 (191_1).

2171 I1, 338, 49 N.E. 532.
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Lake was the axclusive property of onc company but that other asphaltum from Trinidad

was of cqual quality. The court held the ordinance invalid as crcating a monopoly
and rostricting competition and said:

NIf it be the judgment of the city council that the most suitable and
bost matorial to be used in any contomplatoed improvement is the producy
of some particular mine or quarry, or some substancc or compound vhich
is in the control of some particular firm or corporation, the ordinance
might be so framed as to make such production, substance or compound
the standard of quality and fitness, and tg require that material equal
in all respects to it should be cmployed.”

In City of Brenham v. Holle & Stoclhorst (1913)2 tho city sought to cnjoin const.ruc-
ticn of a building of shect iron on wooden studs within the fire limits under an
ordinance requiring such buildings to "have its walls and roofs constructed of - a
fireproof material, using for walls, brick, stonc or concrete and roofs of tin, slate
or iron." The trial judge denicd the injunction on the ground that shect metal was
fireproof as to ordinary fires and that the cnabling act only cmpowered the city to
forbid the crcction of buildings of non-fircproof matcrial but gave no power to sne-
¢ify particular matcrials. On appcal this decision vas reversed, and a mandatory

 injunction to tear dovm the building was issucd. The appellate court concluded thad

a structurc of galvanized iron on a wooden framc was not a fircproof buildinge It

" also concluded that, although the cnabling act did not cxpressly authorizc the or-

dinance to specify materials, such power could fairly bo implicde The court, hove-
evor, clearly indicated that specification of particular materials would not Justily
cxclusion of other cqually adequate materials:

"Brick, stonc, and concrete are generally recognized in towns of the
sizo of Bronham as thc matcrials out of which fireproof walls arc to

be constructed. If a material should be inventod which would be cgual-
1y as fircproof when considered from cvery aspect as cither of such
matcrials, a person building a housc of same, or the manufacturer of the
same, might well urge the unrcasonablcness of the ordinancc in qucs-
tion when dirccted against the usc of his material, and claim that such
ordinance invaded his rights of propcrty. In this casc wc arc et by
no such condition.”

Those casos at loast raisc a—doubt whether under an cnabling statute authorizing the

" passage of ordinances to accomplish a ccrtain purpose, ordinances which mercly speci~

fy somc and not all the mcans for accomplishing that purposc arc valid. In any cventy
the last casc shows that courts arc rcady to disrcgard the specified means when
other means arc oqually adcquatocs

N 2.. The Provisions of Statc Constitutions.

: A sccond source of authority for contesting the legality of restrictive
‘building codes is thc constitutions of the various statcs. Three types of consti=-
‘tutional provisions might bc applicable to restrictive codes: (1) Clauscs protecting

L1g1 T11. 338, 343, 49 N.E. 532, 533 (1898).
2153 S, 345 (Tex. Civ. App. 1913).
3153 S. V. 345, 349.
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against deprivation of property without due process of law; (2) clauées guaranteeing

‘the equal protection of the laws; (3) clauses prohibiting the granting of an exclu-

sive privilege or franchise. On the language of the constitutions themselves one
may argue that an unreasonable restrictive building code favoring conventional local
builders and preventing the outside prefabricator from selling, or the property ovner
from putting up, a prefabricated house violates all three types of provisions, A few
cases lend some support to this argument,

In Direct Plumbing Supply Co. v. Dayton (l9hl)l the named plaintiff and Seafs,

. Roebuck & Co, sued to enjoin enforcement of an ordinance requiring all sellers of -

plumbing fixtures to affix labels to equipment sold and to report weekly all sales,

‘the names and addresses of purchasers, and the places of installation, The preamble
‘stated that the purpose of the ordinance was to facilitate detection of violations

of the plumbing inspection laws and to deter theft of plumbing fixtures. The court
pointed out that the City of Dayton required pemits and inspections for all plumb-
ing installations and required that all connections to sewers and the water system
be made by licensed plumbers. It, therefore, judged the ordinance according to its
value as a third zone of defense and concluded that the increment of increase in the
public welfare did not warrant the infringement upon the right of the owner of the
plumbing fixture to deal with it as he saw fit. It held that the ordinance violated
the due process clause of the lith amendment and s19 of Art. I of the Ohio Constitu~-
tion providing that "Private property shall ever be held inviolate but subservient
to the public welfare.,"

This ordinance was apparently adopted as a restrictive device to inconven~

“dence mail order houses and wholesalers selling plumbing equipment direct to con-

sumerse. Local plumbing dealers and contractors have long been hostile toward direct-
to-you plumbing sales and have attempted to stamp out such sales by agreements not-
to install for or to sell auxiliary supplies to persons buying direct.? Obviously,

“the labeling and the reports required by this ordinance could be satisfied much more

easily by a local dealer with equipment in stock and in direct contact with his cus-
tomer than by a mail order house or outside wholesaler. The court properly weighed
the utility of the ordinance to promote the public health and safety in plumbing
against the interference with the rights of property owners to deal 1rith their pro-
perty and held it invalid. This weighing approach might be used to invelidate re-

- strictive building code provisions which only remotely protect the public health and

safety but which proximately prohibit or handicap prefabricated housings

X In Aerated Products Co, v. Godfrey (1943)3 the plaintiff won a declaratory
Judgment that a rule of the Public Health Council of New York classifying his pro=-

‘duct as a "milk product" violated the equnal protection and due process clauses of the

state and federal constitutions. Plaintiff manufactured Instant Whip by a patented
process involving the addition of vanila and sugar to pasteurized cream, enclosing
the mixture in a'metal container, and adding nitrous oxide gas under pressure both to

1138 Ohio St. 540, 38 N.E. (2d) 70,

ZAntitrust Cases in the Construction Industry, Senate Committee Print No.

12, 79th Conge 2d Sess. p. 50 (Sept. 12, 1946).

3290 Ne Y. 92, 48 N.E. (2d) 275. For other trials of Instant Vhip see

Aerated Products Co. v. Department of Health, 59 F. Supp. 652 (No J. 1945).
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give a foamy consistency like whipped cream and to provide a means to force the mix-
"ture out of the container through a valve. The Public Health Council amended its
rules for the specific purpose of including Instant Whip in the definition of "milk
product” and claimed without substantiating evidence that plaintiff's method of

. ¢leaning and capping the containers was not sanitary. The plaintiff pointed out .
that the application of the rules for "milk products" would require it to maintain

a local plant in each of the cities where it sold its product and to use only local
sources of cream and that this decentralization of its operations would be impractic-
 ai and uneconomical., Undisputed evidence showed that plaintiff's containers were
‘clean and sanitary, that its product and ingredients were safe and vholesome, and
that Instant Whip marked a sanitary and scientific advance over ordinary whipped
‘eream, The New York Court of Appeals concluded that the amendment to include plaine’
tiff’s product in the definition of "milk products" was unreasonable, discriminatory,
and arbitrary in violation of the due process and equal protoction clauses of the-
state and federal constitutions. The facts of this case can be generalized to point
up the close parallel to the situation of a prefabricated builders A ncw product
comes into competition irith an old product supported by powerful local interests.
Thes? interests attempt to apply restrictive laws properly applicable, if appliteble
at all, only to the old product. These restrictive laws would render the manuficturc
si the new product uneconomical. The court holds that thc restrictive laws cannot
be applied to the new product. )

Finally, in State v. Sentee (1900)l a conviction for violation of a sta-
" tute forbidding sale of any petroleum.product for illuminating purposes with a
vaporization point below 105° F. except for use in "the Welsbach hydrocarbon in-
candescent lamp..." was overthrown. The defendant had used a lamp constructed on the
same principle as the Velsbach, which reached the same result and which was equally
safe. The court concluded that the refercnce to a specific lamp by name when others
were equally safe violated 8 6 of Art. I of the Iowa Constitution, which provides
that "the general assembly shall not grant to any citizen or class of citizens pri-

" vileges or immunities, which under the same terms shall not cqually belong to all
citizens,"

‘ Constitutional provisions prohibiting the gﬁant of special privileges and
immmities to any class of citizens are not uncommon.,“ ‘Restrictive building codes
‘are often implicitly designed to give local, conventional builders advantages over
outsiders and newcomers: If the usclessness of the restrictive provisions can be
demonstrated, and if their necessary operation to confer spccial advantage on local
grouns can be brought out, they might be held invalid under these constitutional
provisions, The instant case is certainly authority by analogy that a code may be
iavalid if it specifies particular materials or methods of construction used only
by certain builders when other and perhaps newer methods of construction are equally
satisfactory.

111 Towa 1, 82 Nu7a bh5e ,
L 2Legislative Drafting Research Fund, Columbia University, Index Digest of
. "State Constitutions 1091 (1915), /
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3. The Provisions of the Federal Constitution

- A third possible source of authority for contesting the legality of re-

- strictive building codes is the constitution of the United States. Again, three con-
stitutional provisions might be applicable to restrictive codes: (1) the due pro-

. cess clause of the Fourteenth Amendment; (2) the equal protection clause of the Four-
teenth Amendment; and (3) the commerce clause,

The Fourteenth Amendment may be summarily dismissed with the observation
that although the clause might be applicable to building codes that unreasonably pre-
vent and discriminate against the use of prefabricated houses, no case of that or
+ similar character has come before the court.,: Indeed, the United States Supreme

Court throughout its history and especially recently has been extremely reluctant to
~ invalidate legislation enacted under the police power, even though the only purpose
of some of that legislation seems to have been the protection of established local
business and the discouragement of new or outside enterprises. The unsucgessful
battles of filled milk manufacturers against the federal filled milk act,2 of oub-
of-town truckers and coal dealers against municipal ordinances requiring the unlca i+
ing and reweighing of their trucks inside the city33 of "tin~top! box manufacturers
azainst an administrative rule limiting fruit boxes to hallocks,h of ice cream manu-
fucturers against 3aws requiring a minimm butter fat content;? gnd of oleomargarine
manufacturers and distributors against restrictive state laws,--° all apparently in-
stances of new or foreign products bucking established local interests--discourage
resort to the Fourteenth Amendment,.?

But through all of these cases runs the note that the legislation is justi-
fied in any event to prevent the deceiption of the public by substituting the new

.

le. Chicago ve Fieldérest Dairies, 316 U.S. 168 (1942) (referring to state
cou§ts issues on validity of Chicago ordinance forbidding use of paper milk contain-
ers)e

2Carolene Products Co. ve United States, 323 U.S. 18 (1944).

3Hauge v. Chicago, 299 U. S. 387 (1937); but cf. May Coal & Grain Co. Ve
Kansas City, 10 F. Supp. 792 (Mo. 1935) and earlier reversal of dismissal, 73 F. (2d)
345 (CCA 8th 1934).

hpacific States Box & Basket Co. Ve Vhite, 296 U. S. 176 (1935).
SHutchinson Ice Crcam Co. v. Iowa, 242 U. S. 153 (1916).

. 6Capital City Dairy Co. ve Ohio, 183 U. S. 238 (1902); Plumley v. Massa~
chusetts, 155 U, S. 461 (1894); Powell v, Pennsylvania, 127 U. S. 678 (1887)9

7Some eoncouragement may be found in Liggett Co. v. Baldridge, 278 U. S.
105 (1928) (holding invalid a Pennsylvania statute requiring all members of corpora-
tions or partnerships owming drug stores to be licensed pharmacists, with an excep-
tion for stores already owned), Yick o v. Hopkins, 118 U. S. 356 (1885) (San Fran-
cisco ordinance forbidding operation of laundries in wooden buildings without permit
invalid where permits were only denied to Chinese), and Lone Star Gas Co. v, Fort
Worth, 93 F. (2d) 584 (CCA 5th 1937) cert. and rchearing denied 304 U, S. 562, 589
(19383 (holding invalid a municipal ordinance forbidding the addition of any nitrogen
-ga8 to natural gas where the gas company had been openly for a number of years intro~
' tueing variable quantities of nitrogen into natural gas to maintain a constant heat

!
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“artificial product for the old, For example, in the filled milk case the court said:

"Although, so far as the record shows, filled milk compounds as en-
‘riched are equally wholesome and nutritious as milk with the same
content of calories and vitamins, they are artificial or manufacturcd
foods which arc cheaper to producc than similar whole milk productse.
When compounded and canned, whether enriched or not, they are indis~
tinguishable by the ordinary consumer from'processed natural milkeee.
The possibility and actuality of confusion, deception and substi-
tution was appraised by Congress. "t

Although a prefabricated house or manufactured building material may in a completed
house look like a conventional housc, the builder or purchaser of such a house is un=-
likely to be deceived as to what hc is getting, at lcast not as the consumer of mar--
garine, filled milk, or ice cream without butter fat might be deceived. These cascs,
therefore, do not precclude a decision that arbitrary cxclusion of prefabricated houscs
would be a violation of the property rights of the would-be owmer and of the manufac-

‘turer contrary to the Fourteenth Amendment.

Under the commerce clause, howecver, prcfabricated house manufacturers have
groater protcction. States or municipalities cannot prcvent the importation of pre-
fabricated houses, cven though they may subject them to police regulations after they
are in the s'oate.é Nor can thoy in cffect exclude prefabricated houses by subjec?ing

. them to utterly non-scnsical regulations? or to unrcasonably high discriminatory in-

spection fecs.* They may not subjcct out-of-state prefabricated house dealers to -
higher license fees than are charged local builderse? They probably may not require
inspection of the parts of the housc before asscmbly or of the proccsses of manuface
ture,éevcn though local building opcrations are inspected continuously during crcc-
tion.° Finally, prefabricated house manufacturers can send in inspectors and ercction

loarolone Products Co. v. United States, 323 U. S. 18, 23 (19k4).

2Cf. Schollanberger ve. Pennsylvania, 171 U. S. 1 (1898) (state statute for-
bidding possession or salc of olcomargarine could not prevent purchase in interstate
sale); Acrated Products Co. v, Department of Health, 59 F. Supp. 652 (N. J. 1945)
‘(although Now Jersey cannot forbid importation of Instant thip, it can prevent its

‘distribution and sale within the state).

3¢f. Collins v. Now Hampshirc, 171 U, S. 30 (1898) (holding invalid a Now
Hampshire statute requiring oleomargarine brought into the state to be colored pink).

, ks, Hale v. Bimco Trading Co., 306 U. S. 375 (1939) (holding invalid a
Florida inspection fec of l5§ per hundred pounds on imported cement where fec ves 60

‘times the cost of inspeetion).

5¢f. Bothlohem Hortors Corp. v. Flynt, 256 U. S. 421 (1921) (holding invalid
licensc tax of $500 upon automobile dealcrs but only $100 if threc-fourths asscts of
automobile manufacturcr consists of bonds of statc or subdivisions or of property

. taxod within the state); Dozior v. Statc, 218 U. S. 124 (1910) (holding invalid a li-

s

cense tax of $25 on persons soliciting orders for photographs or picturcs but not ap-
'~ plying to dealers having a permancnt place of business within the state and picture
- frames in stock).

6o, Minnosota ve Barbor, 136 U. S. 313 (1890) (holding invalid liinncsota
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‘experts to assist in assambling the houscs on the site without subjecting themselves

to the requirements for admission of foreign corporations to do business within the
state,l The commerce clausc, thercfore, gives protcoction to many substantial rights
to participate in the national market but only skirts the periphery of oncrous re-
strictions in local building codes.

A morec intcresting problam ariscs vhether in order to protcct the national
commerce in profabricated houscs the federal government could cnact national stand-
ards under thc commerce clause and thercby preempt the ficld to exelude local rogula-
tions altogcther. Such legislation may be the only way to ramove local restrictions
and open up a national marl:ct for prefabricatcd housing. Since no such legislation
has been adopted or so far as knovn proposcd, the possibility as a source of protcc-~
tion for prefabricators is only noted here.

In conclusion, the proceding pages show that arbitrary and uscless building
code provisions have been held invalid in scveral cascs as unroasonable excrcisc of
the municipal powers to cnact ordinances. Such ordinances speeifying only a fow cf
the mothods of construction which satisfy the gencral purposes of the state cnabiing
acts may also be ultra vires, Further, arbitrary building codes may violate various
provisions of statc constitutions and in certain limited rcspects may interfere wish
interstatc commercc contrary to the federal constitution. Every building code con~
test requires a court to sort out and weigh the hidden purposcs of protecting spc-
cial intorests against the well-advertiscd purposes of proioting the public health
and safcty. As long as objcctive tosts to determine the qualitics of building ma-
terials and types of construction were unknown, courts hesitated to overrulc in
doubtful cascs the judgment of local logislators ond building officials. But as na-
tionally rccognized standard tests bocome available to grade matcerials and methods
with regard to the qualitics nccessary in a housc, pressurc groups attempting to cx-
clude prefabricated housing behind a mask of benevolent concern for the public wel-
fare mey find their task more difficult both in the local legislatures and in the
courts. :

and Indiana statutecs forbidding sale of meat unless the animals were inspected with-
in the state within 24 hours before slaughter).

1cr, York Manufacturing Co. v. Colley, 247 U. S. 21 (1918) (scnding cngin—

" eer into Texas to crect and tost ice machinery was part of interstatc sale and not

doing business in Texas).
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GOVERNMENTAL ATTACKS UPON RESTRICTIVE BUILDING CODES

Restrictive huilding; codes which arbitrarily exclude new building materi-
als and building assemblies for the benefit of local corventional builders are prob-
ably today in most jurisdictions illegal or uncénstitutionsl. Desvite this illegal-
ity attacks upon the codes have been infrequent, This paucity oi attack is probably
largely due to the fact that even now relatively few prefabricated houses or new
materials have been manufactured and thct these few have been easily absorbed in
areas not covered by restrictive codes. It is aiso due to the fect that only recent-

-1y have standard tests been develoned to vrovide an objectively measurable means of

grading and comparing the qualities of building materials.and methods. Then too,
the united front of restraints pre-ented by the building codes, the building labor
unions, building material dealers, and bankers interested in preserving their in-
vestments in conventional houses has discouraged atitack upon eny one restraint. But,
although part of the responsibility for failure must fall on these general factors,
part also lies in the unsuitability of private litization as a means of raising the
issues of illegality. TFew would-be-ovmers of a nrefebricated house have the finan-
¢ial resources or the crusading spirit to gather the evidence to make the case nec-
essary to overthrow a restrictive code and to prosecute the necessary appeals. Also
few new manufacturers or prefabricators have the resouices to prosecute such suits
or care to brave the hostility of thie suppliers or building officials with whom they
must deal. As a business proposition litigation against restrictive codes is un-
profitable while morkets are available elsewhere to absorb full production.

‘ The failure of private litization suggests the desirability of some sort
of govermmental action. Such government suits would be able to go against restrict-
ive codes for the benefit of all prefabricated builders and not merely for one parti-
cular litigant, and thus the results might be more in proportion to the costs. The
govermment might have readier access to testing facilities and data so that proof of
arbitrariness and unreasonableness would be easier. Finally, building officials
who might shrug off a private suit as an attempt by selfish private interests to
avoid regulati,n for the public good would be harder put to deprecate a government
suit., Such public action might be brought either by state authorities or by federal

‘authoritiesi

If the Attorney General of the United States were asked today by the Pres=-
ident whether the national government might remove through litigation the restraints
imposed on the introduction of improved cost savinz meterials and prefabricated
housing by restrictive municipal building codes, what possible solutions might the
Attorney General devise? There appear to be several avenues of attack, short of
requesting Congress to enact legislation establishing nction wide uniform perfor-
mance standards for building, which might be explored. It is of course recognised
that institution of litigation by the national government against political sub-
divisions of the states would probably evolke violent criticism from mamy quarters
but a successful test case might well focus public attention upcn the restrictive
nature of many local codes with dramatic effect sufficient to hasten thorough-going
revision of such codes. Litization might also convince the Congress of the need
for uniform building performance standards to encourage the develomment of a nation
wide market for the house prefabrication industry.
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The similarity of effect flowing from a boycott imposed by a combination
of trade unions, contractors and materials men directed against introduction of out~
of-state materials or labor saving devices™ and the restrainis imposed on the intro-
duction of prefabricaied houses or cost saving technologically improved meterials
by a local building code suggests the possibility of invocation of the Sherman
Antitrust Act o2 Labor-employer combinations restraining interstate commerce today
are illegal, the Sugreme Court has reaffirmed,3 thereby resolving the doubt created
after the Hutcheson3® decision had accorded labor groups broad exemptions from the
antitrust laws, -

But merely recognizing the economic similarity of boycott by labor-capital
groups and boycott by municipal ordinance does not aid legal analysis. The Supreme
Court has said in Parker v, Brown# that the Sherman Act does not prohibit alaw re- -
straining trade enacted by a state as sovereign.4® The Court distingusihed, however,
situations where the state or its municipality participates in a private agreement
or combination by others for restraint of trade,”? implying that such activities were
not exempt, '

’ lSee, for exanmple, United Brotherhood of Carpenters v. United States___
UeSe____, Nos. 6,7,8,9, and 10, decided March 10, 1947; Allen Bradley v. Local
Union Nou 3, 325 UeSe 797 (19459,

2%6 Stat. 209; 50 Stat. 653.

3Footnote 1, supra. Before passage of the Norris-LaGuardia Act, the Court
had twice held that comblnat¢ono of labor unions-and business men to reatraln trade
violated the Sherman Act, United States v. Brims, 272 U.S. 549; Local 167 v, United -
States, 291 U.S. 293, but their force was discounted until the Allen Bradiey case
and even in that-case the Court placed no reliance on them as authorities, Allen
Bradley v. Union, supra, at 807-8.

32United States v. Hutcheson, 312 U.S. 219,
bparker v. Brown, 317 U.S. 341, 350-2, (1943).

haCalifornia enacted an agricultural prorate act requiring the pooling
and price fixing of raisins of which between 90 and 95 percent ultimately were ship-
ped in interstate or foreign commerce. A raisin packer brought suit to enjoin the
state officers from enforcing the prorate act asserting it was invalid under the
Sherman Act, the Agricultural Marketing Act of 1937 and the Commerce Clause. As to
the Sherman Act the Court said, p. 352:

"The state in adopting and enforcing the proprate program made no contract
or agreement-and entered into no conspiracy in restraint of trade or to establish
monopaly but, as sovereign, imposed the restraint as an act of government which the
Sherman Act did not-undertake to prohibit. Olsen v. Smith, 195 UeSe 332, 3L4~5; cfe
Lowenstein v. Evans, 69 F. 908, 910.,n

5Footnote 4, supra. The Court Sald, at ppe 351-2:

"True, a state does not give irmunity to those who violate the Sherman Act
by authorizing them to violate it, or by declaring that their action is lawful,
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No decisions under the antitrust laws have been found wherein a state or
municipality has, by enactment of an ordinance or statute, participated in a con-
spiracy or cembination of private parties to restrain trade, altheugh the Department
of Jjustice has instituted antitrust oroceedings in soveral instances alleging parti-
cipation by local officials in coniirucies dominate? b nwiviie groups to restrain
coumerce. Thus, in a receat ¢rim=ial inyormation filed ag.fv.;* “he major gas chiori-
raving equipment manufacturss, ” th:e Dupartment of Justise 57 leres that municipal.
state, and fedsral sanitary engincors aad consulting eneinec s participated in the
alleged conspiracy to restrain suii wropolize trade in allnii-iiing equipment by
prnparinﬁ for issuance specificaticns excluding others “han the defendants from
bidding.

L I Ve

And under an allied law, the Elkins Act,> probibitirg any person from
glving or receiving any concessiou in respect to interstate transportation, a city
was enjoined from furiher participetion in 4 program of griting discriminatory
advantages to ihippers s despite the existence of a municipal ordinance authorizing

.guch payments,

If a case could be made thet as part of a conspiracy of trade unions and
material men to boycott the incrodrction of prefabricated housing or labor saving
materials or devices, municiral building officials had particinsted by arbitrarily
excluding under the building code these technological improvemcris, equitable relief
would probably be decreed against not only the private groups but also the building
officials, However, such a case would presuppose a building code containing pro-
vision: for exceptions to the code or giving discretion to such officials to permit
use of new materials of equivalent performance. Obviously, here, injunctive relief
could not properly run against enforcement of the building code itself.

Northern Securities Co. V. United States s 197 UeSe 332, 3L44=T7, and we
have no question of the state or its municipality becoming a participant in a private
agreement or combination by others for restraint of trade s ¢T. Union Pacific Re Co.
v. United States, 313 U.S. 450." ' i
- ’ lunited States v, lallace & Tiernan Co., et ale (D.CeReTs) criminal in-
formation filed May 1, 1947. ' ’

2Conversely, participation by local officials in an alleged conspirady to
oppose’regulatory legislation was charged in United States v. Rufus Devwitt King,
et al., (DeCaWaDe Tex.), criminal indictment No. 13147 returned June 6, 1944, Trial
pending. L A ' ‘

349 U.SCC. SeCSe llrl"‘l}.S.

Minion Pacific R. Co. v. United States, 313 UsSe 450 (1941)e
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If on the other hand, evidence merely showed concerted action by trade
unions and material men to exert pressure on & particular municipality for adoption
of restrictive code provisions to exclude new rost sevirg methods, materials, or
types of housing, would this sonstituts a conspiracy in vicluiion of the Sherman
Act? The Act must meet the consbitutonal test in its apnli ;hiont so it might be
seriously urged that to confemn esserticliy lobbring activaiies by special interests
as violative of the Shamman Acv wevld akridge the First Azeniment protecting freedm
of speech and peb:tiorn.

Another factual permutation would be the case pradicated on a conspiracy

to haycott new materials or prefabricated housing by labor-capizel groups and to

ss the private bavcott the private groups had indiced rmunicipal authorities to
-enact an unreascnably restrictive znds. Passing the question of constitutional pro-
tection accorded lobbying, and in view of the Parker v. Brown doctrine it would
seem the only poscible way to attack tie code under the shermen feot would be to
prove that the restrictive coie provisions are invalid on state grounds, i.e, either
ultra vires, or unreasonable since discriminatory, bearing no reasonable relation
to public heplth, safety or welfare, or in violafion of the comaon law rule against
restraints and monopolies.? If +he restrictive provisions of the code were found
invalid on one of the ahove grounds, injunctive relief not only could run against
continuance of the conspiracy bul could properly enjoin enforcament of the code

‘ At best, the use of the Sherman Act as a statutory bacis for striking
down unreasonably restrictive municipal building codes is rovel and beset with evide
entjary and constitutional difficulties. Militating against its invocation, also,
is the objection it does not a fford a sufficiently direct avenue of attack on the
primary objeqtive ~- the restrictive cods itself. ,

..f‘ " A consideration of other methods of approach to the problem seems to be
indicated,

But if it is concluded that the Sherman Act alone, is inadequate to
afford a sufficiently direct method of attack againgt restrictive codes, the first
problem that arises is whether the Attorney Goneral®* may institute, without ex» 331
press statutory authority, an action to overthrow such restrictions. Since the

Lpssociated Press v, United Sates, 326 UsSe L (1945).

2Curiously, a municipal ordinance such as a building code, cannot appar-
ently be invalidated as contravening the Sherman Act (Parker v. Browm) although one
of the tests of reasonableness which such an ordinance enacted under the police
power must meet is whether it fosters monopoly or unduly restrains trade. See Speck,
Legality of Restrictive Building Codes,

”

v

28pederal action might conceivably be initiated by the attorney general,
federal district attorneys, the national housing administrator, or the housing
erpediter. Although the two housing officials are most intimately concerned, they
do not have express power to institute suits. (Executive Order 9070 of February 2L,
1942, 7 Feds Reég. 1529; Veterans FEmergency Housing Act of 1946, 60 State 207, 50
UsSeCele Appdx, B 8 1821 ff. Supps (1946).) They could, however, request assistance
fram the Attorney General; and the Housing Expediter has wide powers of directing
the cooperation of other government bodies to meet the national housing emergency.
The Attorney General, on the other hand, is expressly directed to render legal
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great bulk of litigation instituted by the Attorney General is pursuant to statute,
the cases where he has proceeded without such authority are comparatively rare.
Nevertheless, as early as 15616 a circuit court held that an act of Congress was not
necessary to authorize the United States to institute suit in its ovm name on a
negotiable bill.l The right of the United States to institute suits without express
statutory authority has since been litigated before the Supreme Court in an action
of trespass quara clausum fregit,? an action to revoke a patent for land obtained by
fraud,3 and an action to revoke a patent of an invention for fraud,* and in each
case the right to sue was upheld. In 1921 in a suit to forfeit a grant the Supreme
Court said:

"In the-absence of some legislative direction to the contrary, and there
is none, the general authority of the Attorney General in respect of the
pleas of the United States and the litigation which is necessary to estabe
lish and safeguard its rights affords ample warrant for the institution
and prosecution by him of a suit such as this e

The fedoral interest which would justify a suit by the attorney general
for the United S#atés is threefold., The first is that of removing obstructions to
interstate commerce.

Under the commerce power scveral celebrated suits have been instituted by
the United States to remove obstructions to interstg"te commerce rvrithout express
statutory authorization. In the case of In re Debs® the federal district attorney

r——p—

had obtained an injunction forbidding interference by strikers with traffic on

service for all departments and bureaus of the goverrment and to handle
litigation in the Supreme Court and Court of-Claims; and he may handle litigation
in any court, (5 U.S«Ceds § 8 291, 306, 309, 310 (1927).) He exercises igeneral
superintendence and direction® over district attorncys and marshals. (Ibid. 8 317;
cf, § 312.)° Thé district attorneys have the duty "to prosecute « o o all delinquérks
for érimes » » o and all c¢ivil actions in which the United States arc concerned «eo™
(Reve State B 771, 28 UsSeCoAs 8 485 (1928). The original injunction which was the
basis of “habeas corpus In re Debs, 158 U.S. 56k (1895), was obtained by a district
attorney,) Thus the Attorney General, a district attorney on his own initiative,
or a district attorney at the direction of the Attorney General would be proper
officers to prosecute litigation for the United States.

lnited States v. Ba.rkerf Fed, Cas. Nos 14,517 (CoCo NoYo 1816).
ZCotton ve United States, 52,UeS. 229 (1850),

Jnited States v, San Jacinto Tin Cos, 125 UsSe 273 (1888).
bynited states Ve American Bell Télephogepo:,’lZS UsSe 315 (1888),
5Kern River Co, v. United States, 257 U.S. 147, 155 (1921).

6158 U.Se 564 (1895).
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certain railroads. In a habeas corpus suit turning on the validity of this injunca

- tion the Supreme Court said that the first question was: "Are the relations of the
general govermment to interstate commerce and the transportation of mails such as
authorize a direct interference to prevent a forcible obstruction thereof?" The court
went on o hold that the cormerce and postal powers Justiffed action to remove obstam
cles and thet the government had such an interest as to enable it to be a party plains
tiff. The court said that if a property interest was necessery to justify an injunc-
tion, the "United States had a property in the mails!"; but refusing to base its de-
cision on that ground, the court continued:

v

"Every government, entrusted, by the very terms of its being, with powers
and duties to be exercised and discharged for the general vielfere, has &
right to apoly to its own courts for any proper assistance in the exercise
of the one and the discharze of the other, ond it is no sufficient answer
to its appeal to one of those courts that it has no pecuniary interest in
the matter. The obligations vhich it is under to promote the interest of
all, and to prevent the wrongdoing of one result in injury to the genergl
welfare, is often of itself sufficient to give it a standing in court.”

The cases so far cited have been against private intercsts and were aimed at direct

. obstrugtions to interstate commerce. But in Sanitary District of Chicago v. United
States” the federal government obtained an injunction against a local gzovernment
body operating by authority of the State of Iliinois prohibiting diversion of more
than 250,000 cubic feet of water per minute dovm the Chicago river. In sustaining
the power of the United States to sue Justice Holmes said:

"The United States is asserting its sovereign power to regulate commerce
and to control the navigable waters within its jurisdiction. It has standing in
this suit not only to remove obstruction to interstate and foreign commerce, the
main ground, vhich we will deal with last, but also to carry out treaty obligations
to a foreign power bordering upon some of the Lakes concerned, and it may be, also
on the footing of an wltimate sovereign interest in the Lakes. The Attorney General
by virtue of his office may bring this proceeding and no statute is necessary to
authorize the suit, "3

Continuing, Justice Holmes said that the fereral power to remove obstructions to
interstate and foreign commerce "is superior to that of the States to provide for the
welfare or necessities of their inhabitants." The Sanitary District's reliance upon
a statute of Illinois authorizing a diversion of 600,000 cubic feet of vater per-
minute as a defense to the suit was rather sumerily dismissed by Justice Holmes,
who stated: .

" o o o a withdrawal of vater on the scale directed by the statute of
Illinois threatens and vill effect the level of the lLakes, and that is a’
metter which cannot be done vithout the consent of the United States, « « oV

-Finally, in New York v. New Jerseyh the United States intervened in a suit to enjoin
the Passaic Valley Sewerage Com'rs from discharging large quantities of sewage into

ltbid. 586

2266 UJW, 405 (1925)
3 Ioid. . 425-426.

k256 v.s, 296 (1921).
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dinto upper New York Bay. The court said:

"The warrant assigned for this intervention was, the power and duty of the
Government with respect to navigation and interstate commerce, and the
inherent power which it has to act for the protection >f the health of SOV
ernment officials and emplovees of the Brooklyn nevy yard, and ibts duty to
protect from damage the Government property bordering upon New York Bay."l

Concerning the authority of the government to injfervene and to withdrawr upon & s tinr—
YO

lation for certain treatment of the sewerage and a certain method of discharge, the
court said:

"Having regard to the large powers of the Govermment over nevigation and
commerce, its right to protect adjacent public property and its officers

and employees from damage and diseose, and to the duty end authority of the
Attorney General to control and conduct litigzation to which the Governnent
may be a party (Rev., Stats. 8 8 359, 367), vie cannot doubt that the inter-
vention of the Government was proner in this case and that it was within
the authority of the Attorney General to agree that the United States should
retire from the case uyon the terms stateéd in the stipulation, which were
plainly approved by the oecretary of Vlar, who afterwards embodied them in.
the construction permmit issued to the Sewerage Commissioners."

These cases establish the power of the United States to sue to remove direct
- physical obstruction of the channels of interstate commerce by the states or local
govermment hodies even thouyzh acting pursuvant to the police power. A suit to inveli-
date restrictive building code would not involve any physical obstruction to a
channel of interstate cormerce even though the codes could be just as effective an
obstacle. No case involving a suit of this nature by the federal government has been
found, but an analogous suit has been brought by a state. In Louisiana v. Texas3 the
state of Louisiana brouzht an original action against the governor and health officer
of Texas to enjoin enforcement of discriminatory quarantine regulations which, the
bill alleged, vrent beyond the necessities of the situation and amounted to a commer—
cial war to favor Texas cities over New Orleans in the export of the Texas cotton
crop. A demurrer to the bill was sustained on the ground that Texas had not so
authorized the actions of her health officer as to make his acts her ovm so as to
justify a suit against the state. The interesting peint for present purposes is that
here is a suit by a state for almost precisely the purpose that a suit is proposed by
the federal government. Both the majority and concurring judges recognizd that this
suit is essentially for "the vindication of the freedom of interstate commerce! and
by denying that a state has any power or duty to remove obstructions to interstate
commerce imply that such power and duty rest in the federal government. The parallel-
ism between this case and an action by the federal government to overthrow a restrict-
ive building code is striking: Both are suits brought to remove obstructions to in-
terstate commerce. In both the obstruction is a so-called health measure of a state

oid. 303-30.
2Ibid. 308,

3176 U.S. 1 (1899).
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‘the current housing emergency is evidenced by the Veterans Emergency Housing Act.

7k

or its political subdivision alleged to be designed in fact to discriminate against
citizens of other stetes. In both the issues require the court to determine vhether
the measure is reasonably designed to promote health or goes so far beyond that pur-
pose as to interfere with interstate commerce.

The next two interests of thé federal government which would justify such a
suit may be dealt with more summerily. The second interest is that of the federal
government in forwarding a national housing program to enable every citizen to obt&n
decent, safe, anc sanitary housing. This interest dates back to the National lous-
ing Act in the mid thirties and low-rent housing program commencing in 1937 and in
An important part of this national effort has been devoted to the promotion of good,
inexpensive housing within the means of the average citizen, and the newest effort
in this direction has been the guaranteed market program for prefabricated houses.

Any ‘state or loczl building codes vhich arbitrarily exclude new methods and materials

thwart the national effort to promote good, inexpensive housing and strilke directly
at the federal program of promoting prefabricated houses. :

The third interest of the federal government is its property interest in

kprefabricated houses. The federal govermment through the RFC and the National Hous-

ing Agency has now entered into guaranteed market contracts for the production of
over 80,000 prefabricated houses and has authority to enter into contiacts for
200,000.1 These contracts provide that if the manufacturer cannct dispose of his
output within thirty days after completion of the units, the RFC will pay him S0% of

~his standard delivery price and take title to the houses. Therefore, any building
- code restrictions that prevent the erection of prefabricated houses- increasc the

chance that the RFC will be liable on these contracts. Furthermore, should the RIC
take title to any of these houses, the federal government would have the same proper=--
Ly interest as any manufacturer or dealer as a ground for attacliing restrictive builde
ing codes. Iven though the Supreme Court has said that the federal government need

‘not have a property interest to sue to remove obstructions to interstate conmerce,
the government!s potential liability on its contracts or perhaps its actual owner-

ship of prefabricated houses are additional grounds for the suit proposed. This

~ property interest makes the precedents supporting actions of trespass and to set

aside fraudulent grants of land more pertinent.

‘ If the interests of the national government in removing obstructions to in-
terstate commerce, providing means for every citizen to obtain adequate housing,

~and limiting its liability on guaranteed market contracts for prefabricated houses

Justify a suit by the federal goverrment, the next problem is the basis of attack
upon the restrictive codes., Four bases for holding the codes illegal are available,

The first basis is that the codes discriminate against interstate commerce

in prefabricated houses or manufactured building materials and in favor of local

conventional builders, It has long been zood constitutional law that entirely apart
from any federal legislation the commerce clause itself outlaws state legislation

- 1138 Eng. News-Record 163" (Jan. 30,1947); Veterans! Emergzency Housing Act
of 1946, 60 Stat. 207 (1946), 50 UsS.CeAe Appdx. 8 1832 s 12 (1946).
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which diseriminate against interstate commerce.l Such discrimination neeg not appear
by the terms of the statute but may arise from their necessary operation.”™ Thus
recently in holding invalid a Richmond ordinance imposing a flat annual license tax
upon solicitors the court said that the "taxes outlawed in the drummer cases in their
practical operation worked discriminatorily against interstate commerce" and pointed
out that "the very difference betiveen interstate and local trade taken in conjunction
with the inherent character of thetax, makes equality of application as between those
two classes of commerce, generally speaking, impossible." Discrimination against
interstate commerce might be shown in a building code by demonstrating that the pro-
hibitions and excessively stringent requirements of the code in fact operated oxly
against types of construction and methods of manufecture used by out-of-state buildis
and manufacturers. Thus, if prefabricated houses are outlawed by a code which sels
up general restrictive specifications applicable to everyone but which prefabricated
houses cannot meet, the fact that all the prefabricated manufacturers thus excluded
from the local market are out~of-state may indicate that the restrictive specifica=
tions are really designed to discriminate against this interstote commerce. Or, if
the building code requires inspections during the process of construction, vhich a
local conventimal builder can easily meet but which a distant manufacturer cannot
- meet, the code discriminates against interstate commerce. For example, Illinois

- plumbing statutes make it unlawful "to cover up, or in any way conceal any plumbirg
work in or about such a building or premises until the examining board or officer
approves the plumbing work,"3 This requirement can be easily satisfied by the cour-
ventinnal builder putting up a house on the spot but may be prohibitive’ of prefabri-
cated manufacture of "built-in" plumbing units. The statute, therefore, discriminates
against the out-of-state manufecturer or prefabricator who cannot have his plumbing
inspected by the examining officer before covering it upe The last example is re-
markably similar to the case of Minnesota v. Barber where the court held invalid a
Minnesota statute forbidding the sale of meat unicss from animals inspected within
the state twenty-four hours before slaughter. The court pointed out that the statute

Caw = o v ¢

~11n South Carolina Hwy. Depte v, Barnwell Bros., 303 U.S. 177, 185 (1938),

the late Chief Justice Stone, speaking for the Court, expressed the rule as follows:

"The commerce clatse, by its own force, prohibits discrimination against in-
terstate commerce, whatever its form or method, and the decisions of this
Court have recognized that there is scope for its like operction vhen state
legislation neminally of local concern is in point of fact aimed at inter—
state commerce, or by its necessary operation is a means of gaining a local
benefit by throwing the attendant birdens on those without the states" See
also cases cited in N.2 and N.4, pp. 184, 186 of this opinion.

C Nippert v. City of Richmond, 327 UsS. 416 (1946); Brimmer v. Rebman, 138
UeSe 78 (1891); Minnesota v. Barber, 136 U,.S. 313 (1890). , :

3111, Rev. Stat. (1945) c. 24, § § 71-3.
4136 v.s. 313 (1890),
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in practice prohibited the sale of meat not slaughtered in Minnesota. Thesc cxamples
are only two instances wherc factual analysis of the code restrictions shows that in
operation they discriminate against interstate commerce. This discrimination would
be a ground for federal attack to have them declared unconstitutional.

This argument that restrictive building codes discriminate against intere. .
state commerce raises several issues. The importance of this ground is that at lcast
Justices Black and Douglas have indicated that discriminéiion is the only basis under
the commerce clause of holding state legislation invalids.” Further Justices Douglas
and Murphy in a dissent have argued that a law cannot be considercd discriminatory
standing by itself but must be considered in conjunction with other laws that per-
haps lay counterbalancing burdens on local business men.? This attitude on the part

~ of at least a strong minority of the justices indicates that discrimination may now

" be the only basis for holding the codes invalid and thus that the second basis for

~attack mentioned below fails. It also indicates that a strong case of discrimins-
ation must be made. Evidence that various restrictive provisions were enacted in

. response to pressure of trade unions, local material suppliers and contractors who
- werc secking an exclusion of out-of-statc housing and materials might well be rcl-

- evant to demonstrate the discriminatory purpose and o ffect of the code. But the
fact that the codes discriminate against local prefabricators as well as out-of-
state prefebricators may in many instances make a suit upon this basis insufficient.

Yot if discrimination against interstote commerce can be proved, probably no counter
argument can be made that the discrimination and the restrictive code is recasonable.
In Minnesota v. Barber’ the statute requiring inspection within the state before
slaughter was fqunded on the very reasonable greater case of detecting discased
cattle than detccting infected meat; but because this reasonable requirement would
discriminate against 'interstate commercec, it was invalid.

: The second basis for federal attack is that the rcgulation of prefabri-
cated must necessarily be uniform natimnally. The Supreme Court has recently, re-—
affirmed that commerce is interstate when it "concerns more States than onec."* It
is woll recognized law that "lhatever subjects of this power are in their nature nat-
ional or admit only of onc uniform system, or glan of regulation, may justly be said
to require exelusive legislation by Congress."? On this basis state laws which un~-
duly regulate interstate commerce on a matter requiring uwniform, national treatment

-
-

o _ 1Justice Douglas dissenting in Southern Pacific Co. ve. Arizona, 325-U.Se
761, 795 (1945); Justice Black dissenting in Gwin, Vhite & Prince v. Henneford,
305 UeSe A3L, 455 (1939).

2Justices,Douglas and Murphy concurring in dissenting opinion by Douglas
in Nippert v City of Richmond, 327 U.S. 416, 435 (1946).

3136 v.s. 313 (1890).

(19 )' hUnited States v. South~Fastern Underwriters Ass'n, 322 U.S. 535, 550
1944) 7 ' :

( ) 5Cooley v. Board of Wardens of Port of Philadelphia, 53 U.Se 299, 319
1851).

N R R
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have been held invalid, The home building industry up to now has been almost entire-
ly a local industry crecting individual houscs on the site ard has thus been peculi-
arly subject to local rcgulation., But today a »refabricated house building industry
is developing to manufacture thousands of houses in one plant for sale in hundreds
of communities. Disparate building code requirements in thessz communities can make
the development of this national industry impossible by barring it frem a large
enough market to warrant large scale production or by forcing ihe manufacture of a
separate model for each cammunity. The local building code does not, therefore,
confine its operation to its local Jjurisdiction but prevents the growth of a nation=-

‘al industry. It may also force the manufacturer to comply with restrictiye reculire-
—-ments for his whole output in order that he may be able to sell in a particular

local market and at the same time not be obliged to change his assembly line to put
out a special house for that market. The extra-territorial effect of the local code
and the need for uniform regulation create a situation similar to that in Southgggq
Pacific Co. v. Arizona.l There an Arizona statute limited the length of freight
trains to seventy cars and of passenger trains to fourteen cars. The Supreme Court
held the law invalid and pointed out that the local train length regulation necessa-
rily required the railroad to limit the length of its trains beyond the borders of
Arizona at least as far as the nearest aseembly yarde The court said that the '"re-
conciliation of the conflicting claims of state and national power is to be attained
only by an appraisal and accommodatisn of the campeting demands of the state and

- national interests involved." 1In examining those competing demands the court found

that the state interest in reducing accidents from slack action of long trains in

view of the increase of other accidents from the greater number of trains necessary
to handle the traffic was more than offset by the national interest in uniformity.

Likewise in the suit proposed, the argument could run that the state interest in the
health and safety of its citizens by strict regulation of prefabricated houses in

view of the fact that exclusion of such houses forces many to live crowded in slums.
is outweighed by the national interest in promoting a new industry to meet the hous-
ing needs of the nation. Much depends upon showing that under the guise of invoking
the police power the state or municipality has zone beyond the legitimate protection
of local safety and health by overstringent regulation.? :

1325 U.s. 761 (1945)

2See Kelly v, Washington, 302 U.Se 1, 15 (1937) where the Court, although
upholding a state statute providing for inspection of hulls and machinery of tugs,
said: "In such a matter; the State may protect its people without waiting for fed=
eral action-providing the state action. doés.not 'came ih conflict with federal rules.
If, however, the State goes farther and attempts to impose particular standards as
to structure, design, equipment and operation which in the Judgment of its author-
ities may be desirable but pass beyond what is plainly essential tosafety and sea-
worthiness, the State will encounter the principle that such requirements, if ime
posed at all, must be through the action of Congress vhich can establish a uniform
rule, lhether the State in a narticular matter goes too far must be left to be
determined when the precise question arises,!

i~
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The disadvantages of a suit predicated upon this basis are serious. In
the first place some of the justices, notably, Justices Black snd Douglas and prob-
ably Murphy have indizated that the need for uniform nationsl ‘reatment in the
absence of congressisnsl legislation is no basis for invaliuz“ing gstate legislation,
Thus, at least two :.ustices would not invalidate a state bu:liding code on this
grounds In the seccad place, this approach recuires e weighiae of the national
~ interest in wniform regulations of prefabricated houses in & relatively new field of
national endeavor against the local interest in promoting the hea.th and safety of
its inhabitants by exercise of the police pover in a field long left solely in tie
hands of the states and municipalities. Because of the novel application of the
necessary uniformity doctrine to a case involving local building codes, the prcpoe-.
nent of such an argument must, of necessity, lay great emphasis upon demonstrating
concretely how 2,000 different building codes make impossible the economic utili-
zation of mass production technigues indispensable to successful house prefabricas .
tion. But since local building codes have been accented, traditionally, as a legiti-
- mate exercise of the police power, it can be anticipated that most courts would re=
act to an arguuent stressing the need for uniformity of building standards for pre-
fabricated housing by pointing out that buildingstandards are esséntiallj® e o o
matters of local concern, the regulation of which unavoidably involves some rega-.
lation of interstate-commerce but which, because of their local character and tasir
nmmber and diversity, may never be fully dealt with by Congress. Notwithstanding
the cammerce clause, such regulation in the absence of Congressional action has for
the most part been left to the states by the decisions of this Courte « o o"L

.

The third basis for federal attack is that the federal government has
already occupied the field by regulating prefabricated houses. Tt is well settled
that even on matters of essentially local concern the states may not act where
congress has already regulated under the commerce power.< The efforts of the fed-
eral government to meet the housing emergency by promoting the use of prefabricated
houses and the effect of restrictive building codes in thwarting that effort have
already been mentioned. But state and local building regulation of prefabricated
housing conflicts with federal regulations much more directly, for Congress has
undertaken to regulate prefabricated houses. The Veterans Emergency Housing Act of
1946 provides that before entering into a guaranteed market contract for prefabri-

- cated houses the expediter must apply among others the following standard, "New
- type materials and prefabricated houses-shall be tested for sound quality and (in
the case of such houses) for durability, livability, and safety."3 Thus, it can .
be argued that Congress-under the commerce power has undertaken to regulate the
"durability, livability, and safety" of prefabricated houses for which it guarantees
a market; that this regulation and guarantee are undertaken in order to promote the
manufacture and use of such housing to meet a national housing emergency; that these

—

lSouth Caroline Hwy. Dept. Ve Barnwell Bros., 303 U.S. 177, 185 (1938).

'ZOccupation'of the Field in Commerce Clause Cases 1936-1946: Ten Years of
~Federalism, 60 Harv. L. Rev. 262 (1946).,

360 stat. 207 (1946), 50 UsSeCeAs Appdx. 8 1832 (Suppe 1946).
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efforts to meet the housing emergency are well within the federal powers under the
commerce clause and other sections of the Constitution, and that therefore any
state regulations which thvart this national program and regulate prefabricated
houses and materials already regulated by the national government are invalid.

The difficulties of this basis for attack are also obvious. The Supreme
Court has shown considerable relyctance to invalidate state laws on the ground that
Congress has preempted the field™ unlegs the rccord clearly indicates incompati-
bility of the two types of legislation.” The Court has said: "An unexpressed pur-
pose of Congress to set asidec statutes of the stetes regulating thelr internal
affairs is not lightly to be inferred and ousht not %o be applied vhere the legis-
lative command, read in the light of its history, remeins ambisuous. Consideraticrs
which lead us not to favor repeal of statutes by implication, « « « should be at
least as persuasive when the question is one of the nullification of state power by
Congressional legislation.” Thus, the Court has failed to find a state law requir-
ing price fixing of milk sold to the Amy incompatible with federal statutes reguir-
ing competitive bidding in the purchase of Army supplies.™

Nor does the fact that Congress has undertaken to regulate a ficld by
authorizing an administrative agency to formulate regulatory plans or orders neces:
sarily set aside state regulation of the same field if the federal agency has not
exercised its reguvlatory authority.” Crs of the aticcks upon the constitutionality
of the California Agricultural Prorate ...t in Parker v. Brormé was the contention
that Congress had preempted the field of market control of raisins by passage of the
~ Agricultural Marketing Act of 1937 and, accordingly, the State act conflicted with
the federal act. But since the United States Secretary of Agriculture had not pro-
mulgated any order regulating raisins, (and, indeed, had given approval to the state
plan by arranging federal loans) the Court concluded there was not such ogcupation
of the legislative field by the ddoption of the Agricultural Marketing Act as to pre-
clude operation of the state act, Proponents of the building codes may argue that

'lPenn.'Dairies v. Milk Control Commin, 318 U,S. 261 (1943); Kelly v;

Washington, 302 U,S. 1 (1937); Parker v. Browm, 317 U.S. 341 (1943); Terminal Assin
v. Trainnen, 318 U.S. 1 (1943).

24111 v, Florida, 325 U.S. 538 (1945); Hines v. Davidowitz, 312 UsSe 52
(1941); The rule was formulated in these words almost a century ago in Sinnot v,
Davenport, 22 How. 227, 24,3 (1859): ", « o in the application of this principle of
supremacy of an act of Congress in a case where the State law is but the exercise of
& reserved pover, the repugnance or conflict should be direct and positive, so that
the two acts could not be reconciled or consistently stand together.t

3Pex:m. Dairies v. Hilk Control Comm!n, 318 UsS. 261, 275 (1943).
b1d,

-

Southern Pacific Co. v Arizona, 325 U.S. 761, 765 (1945); Parker v,
Drown, 317 UsSs 341 (1943).

6317 U.S. 341 (1943),
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the federal regulation of prefabricatéd houses was designed solely to protect the
federal government in entering into guaranteed market contracts and that no one
dreamed local building codes were thereby made inapplicable. They may also point
out that when Congrerss intended to permit the erection of temporary war housing
without regard to lucal building codes, it expressly gave authority to disregard
such codes,™ They may emphasize that the exemption of those prefabricated houses
from local building codes goes too far. Permitting the erection of frame prefabri-
cated houses in a fire zone where constructi:n has been limited to structures with
fire resistant walls without any safeguarding requirements of minimum distances’
between buildings seems an unwise and extreme exemption of prefobricated houses.
On balance, it appears very doubtful that the Supreme Court would consider that the
provisions of the Veterans Emergency Housing Act, standing alone, had either by
©xXpress purpose or operation superceded pertinent provisions of local building codess,
Of considerable significance, however, -iculd be the promulgation by the Housing ’
Expediter \if such office survives this session of Congress) of performance standards X
fcr prefabricated housing. Such standards adopted to insure the "durability,
livability, and safety" of prefabricated houses would appear directed to the same
objectives generally expressed for local building codes, namely, protection of the
health, safety and welfare of the citizenry. 1lith the enunciation of such stan-
dards, the argument might be more seriously entertained that the national govern-
ment had acted to remove those prefabricated dwellings for which it had entered
into guaranteed market contracts from conflicting regulation by local codes. For
it canbe said with some degree of confidence that once federal administrative
orders have been made effective pursuant to legislative authorization, they super-
cede state action,

/ The fourth basis for federal attack upon restrictive building ccdes is
not peculiar to the federal government but is simply the right of any manufacturer
of prefabricated houses to attack as illegal ordinances which exclude his product.
As the owner of prefabricated houses acquired under its guarantee contracts or per=
haps merely by virtue of its potential liability under these contracts the federal
government would have the same rightd to sue as any owmner. The bases of the suits
have already been discussed in another memoréndum and include the unreasonableness
of -the codes under municipal law and violation of provisions of the state and fedw
eral constitutions.

g -

2 Uis.Cat § 1521 (1943), | _
SR 2Notthwestern'Bell Tels, Co. ve Nebraska State Railwdy Comm., 297 U.S.
471 (1936); HeP. Welch Cos v. New Hampshire, 306 U.S. 79 (1939)s In the latter
¢ase state law forbade operation of motor carriers by drivers continuwously on duty

- more than 12 hours., The federal Motor Crrier Act required the ICC to establish
maximum hours-of service., After passage of this act but before TOC established
maximum hours, the state commission suspended appellant for violation of the state
laws Although the Court held the grant of power to ICC did not supercede the state
- regulation, it said: "Without so deciding, we assume; so far as concerns the periods
of continuous service condemmed by the state commission, that when the federal rege
ulationstake éffeét they will operate to supercede the challenged provisions of the
state statutes" Py 844 See also Southern Pacific Cos ve Arizona, 325 U.Ss 761, 765
(1945) where suit was b rought for violation of the Arizona Train Limit Iaw prior to
profulgation of an I0C order suspending operation of state train limit laws for the
wary The Court implicitly recognizing the preclusive effect of the ICC order, said:
e are of opinion‘that, in the absence of administrative implementation by the
Conmission / WC 7, Sec. 1 [of"the IC Act / does not of itself curtail state

. power to regulate train lengths," .
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One possibly troublesome fe-ture of a federal suit designed to overthrow
restrictive provisions of a building cc. is that of demnnstrating to the court that
the restrictive provisions are in fact arbitrary and wnresssnenie. Thus if a parti-
cular code specirie: enumerated materials bub ellowe the pul dog conmissioner to
approve use of ouvhe. materials 1rith equivalent. pericrinance, 7t wculd seem that fed=
erel litigation ccusd not hé successfully mairsained until the séministrative
remedies had been exlausted, For example if tae Fderal Goverment proceeded on
the sole ground »f its proprietary interest in orefabricsted housing stemming from
its guaranteed markst contracts with prefebricators, it scens likely that the court
would view an attack on restrictive code provisions as premature until the govern-
ment, had demonstrated that it or prospective purchacers of the prefabricated houses
had been denied an opportunity to demonstrate that this housing met the code require-
ments or that after tesis had been conducted before the building commissioner, this
official had arbitrarily refused a permite™ Obviously this extremely cumbersome
procedure militates against clearcut determination of the issues

Given a code drawn largely in temms of specified materials which does
not repose administrative dis¢retion in the building commissioner %o approve use of
new materials (as for example, the 1939 Chicago Building Code) the Federal Govern-
ment, bringing suit based on its pecuniary interest, would in all probability
merely have to show a denial of permission by the building commissioner,

But if the Attorney General werc proceeding for the United States in its
savereign capacity to removean obstruction to interstate commerce on one of the
grounds previously discussed, such as the charge that the code discriminates against
‘interstate commerce, it would not appear as a prerequisite to maintenance of the
suit that the Govermnment had exhausted its administrative remedies. For the Govern
mentts suit would not be predicated on its pecuniary interest in prefabricated
housing but on its interest to protect interstate commerce against burdens locally
" impesed. Rather, showing that the administrative procedures for obtaining approval
of new materials or housing had actually resulted in stifling the introduction of
new materials and prefabricated housing (based upon the experience of private
parties), would strengthen the Government!s position that the local code as drawn
and as administered resulted in a substantial restriction or interstate commerces

v w—
. -

1see State ex rel. Snyder v. Yoder, 65 Ohio App. 492, 30 NeE. (2d) 558

g

(1939).
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POSSIBILITIES OF STATE ACTION AGAINST RESTRICTIVE BUILDING CODES

Any consideration of the possible avenues of action by state officials
against unreasonably restrictive nmunicipal building codes, should be based upor. a -
recognition at the outset of the-difficult evidentiary problems attendant to proving
that a'building code is, in fact, unreasonable, quite apart from questions of pro-
cedures This is best illustrated by a concrete example. The building code of
Chicago adopted in 1939 requires lath and plaster for all partitiors and ceilings
in dwellings of ordinary (masonry) and wood frame construction,™ thereby eliminating
at one stroke introduction of prefabricated housing as well as use of plywood or
various metals in custom~built housings. WNo provision is made for according the
building commissioner power to test and approve materials having equivalent fire
resistive and strength qualities, indeed the absence of performance standards
eliminates such a procedure. This provision could be attacked as an ultra vires
exercise of power by the municipality but to support such a charge it séems clear
that resort must be had to much more thou the mere language of the code. Nor is
support for such_an attack derived from the enabling legislation, the Revised Cities
and Villages Act“ which in very general-language delegates to corporate authorities

- of a municipality the power, inter alid, "fo prescribe the thickness, strength and
manner of constructing all buildings « « « " It is difficult to visualize a Jncal ”
code which could not be defended as falling within the delegated authority. Clearly,
the focal point of suit must be the municipality!s unlawful exercise of delegated
power by enacting a building ordinance vhich is clearly unreasonableed

Evidence is needed to demonstrate that other materials have equivalent or
~ guperior properties to the specified materials; that the effect of the specification
is to accord a local monopoly to the plastering union and contractors toé the detri-
ment of manufacturers of competitive materials and prefabricated houses. Resort to
nationally recognized performance standards should aid in demonstrating the un-—
reasonable and arbitrary nature of the provision thereby affording a basis for
' charging an ultra vires exercise of power by the city. To be effective this should’
', . be done for each unduly restrictive provision. Obviously, it is a large undertakinge

lhether or not one is willing to make the possibly naive assumption that
. & state attorney general or statels attorney may be sufficiently interested in
 eliminating such road blocks to housing construction as to undertake such a case,
patently it is necessary to explore the procedural remedies available to the state

officers in order to formulate any opinion as to whether conmtinued inaction by them
is justified, ‘

lGhicago Building Code, ch. 61 § 61-70.

®smith-Hurd T11. Reve Stat. ch. 2 B 23-70,

3See Speck,’Legality of Restrictive Building Codes, ppe 5-~be
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Histerically, the Crovn, by writ of quo warranto s proceeded against one
- who ha'.% usurped an office or franchise to show by what authority he supported his
elaim, » In Illinois quo warranto has changed in form from a crimimal to civil pro-
ceeding™ and has been broadened in scopes

The revised quo warranto act of Illinois enumerates six categories of
activities which will support such an action3, but only subsection (e) appears rele-
vant to establishing grounds for a quo warranto proceeding against a municivality
which enacts a building code which is ultra vires. Subsection (e) provides , in part,

© dpeopie v. Healy, 230 Ill. 280 (1907); People v. Lewistown School District,
388 Ill. 78, 82~3 (194L). "The ancient common-law writ of quo warranto was an
original writ issuing out of a court of chancery in the nature of a writ of right for
the King against one vho claimed or usurped any office, franchise, or liberty, to
inquire by what authority he asserted a right thereto in order that it might be
determined, .

21?e¢?p3:e Ve Lewistown School Dirtrict, supra, p. 83:

"o o ¢ Under our statute as it existed prior to 1937, the proceedings were
criminal in form. By the enactment of the 1937 Quo Yarranto Act a new form of pro-
cedure was adopted, the purpose of which was to make quo warranto actions conform in
pleading, practice and procedure to the Civil Practice Act . & . Under the nev act
the proceedings are instituted on behalf of the People by the filing of a complaint

bty the Attorney General or the Statels Attorney of the proper county. The proceedirgs
ere civil in form." .

’ v

... smith-flurd T11. Rev. Sgat. ch. 112, 8 9, provides:
"A proceeding in quo warranto may be brought in case:

‘(a) Any person shall usurp, intrude into, or unlawfully hold or execcute
any office, or franchise, or any office in any corporation ercated by authority of
this State; o ' : ,

(b) Any person shall hold or ¢laim to hold or exercise any privilege,
exemption or license which has been improperly or without warrant of law issued or
gramted by eny officer, board, commissioner, court or other-person or persons authe
orized or empowered by law to grant or issue such privilege, exemption or license;

(¢) Any public officer ghall have done, or suffered any aet which bylthe
provisions oflaw, works a forfeiture of his office;

(d) Any essociation or number of persons shall act within this State as a
sorporation without being legally incorporated;

(e) Any corporation does or omits to do any act which amounts to a surren-
& or forfeiture of its rights and privileges as a corporation, or exercises powers
ndt conferred by law;
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that #Any corporation « « o o" which "e « o exercises powers not conferred by law" is
oren to suit by quo warranto. "Corporation" as used in this subsection has heen con-
strued by the Ilinois courts to include municipal™ as well as private corporations.
- T seems clear that a suit contesting the power of a city to enact a restrictive
vailding code must be directed to the ultra vires exercise of powers by the city and
st avoid the pitfall of challenging unlawful acts of municipal officials such as
- the building commissioner. For with reference to-unlawful acts of public officials

~ as distinguished from usurpation of public office, it has been held that quo warrento
will not lie,?
/

- No case has been found in which quo warranto has been brought against a
municipality for adoption of an illegal building code. For quo warranto most commonly
has been used to questiog the validity of the organization of various public bodies
such as school districts” or drainage districts, rather than to challenge the velid-
ity of the exercise of power by a municipality. The cases charging public Ccorporam

» ~tions with exercising "powers not conferred by law" are sufficiently numerous s howr
- -ever, to throw light on the scope of this language.

——

oo (£) If any railroad company doing business in this State, shall charge a:
extortionate rate for the transportation of any freight or rassenger, or-shall make
any angjust discrimination in the rate of freight or passenger tariff over or upon its
railroad,® - FTew o, . _

P

anIage of%ﬂ.mette, 375111. 420, ;:Al?eople ve City

; ;People ex. rel, Gage v
cf Chicago, 349 1, 304 (193?)0 S T :
. 2People v, Whitcomb, 55 T11. 172, 176 (1870): "This writ-/quo warrante 7
is generally employed to try the right a-person claims to an office, and not to test
the legality of his acts. If an officer threatens to exercise power not conferred
-upon the office, or to exercise the powers of his office in a territory or jurisdic-
“tion within which he is not authorized to act, persons feeling themselves aggricved’
‘may’usually restrain the act by injunction." See also People v. Hogan 257 Ill. App.
~.206, 208 (1930) where it was held that quo warranto would not lie against a municipal
-officer charged with misappropriation of funds" until it has been previously deter-
mined, either by some court of competent jurisdiction or by a self-executing provision
of the law, that such officer has forfeited his offices"

T

-’

, _ 3People"v. Lewistovn School District, 388 Ill, 78" (1944); People v, Dodds,

310 M. 607 (1924); People v. Hartquist, 311 Tll. 127 (1924); People ve Myers 276 Tll.
260 (1916); People v. Veis, 275 Ill. 581 (1916), . '

. ’ L’People Ve Darst, 265 I1l. 354 (1914); People v. Anderson, 239 111, 266

- (1909); People v. Baldridge, 267 I1i. 190 (1915),
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In People v, Board of Education of City of Quincy,l the Attorney General

brought quo warranto proceedings against the Board of Lducation of that city asserte .

- ing that "without warrant or authority of law" the Board had adopted rules and rsgu-
lations creating a separate school for negro school children and prohibiting then
- Trom attending other public schools in the city. The Board argued that quo warrento
~ would not 1is since the phrase "powers nch conferred by law! referred to usurpcd
Tranchises, not powers to do particular acts, relying on cascs holding that quo war~
ranto is not the proper remedy against a municipal corporation for committing a sar-
~ticular illegal act. But the Dlinois Supreme Court refused to couch the issue in
these terms stating simply "The object of the procéeding was to test the legality «.”
the rules adopted by the board of education," , , .,2 and after quoting from the guo
warranto statute (authorizing the Attorney General to file an information in the new-
ture of quo warranto against any corporation exercising powiers not conferred by law)’
the Court stated, "Now, if the board, in the discharge of its duties as a corporatim,
- \exercises powers not conferred by law, it is apparent that it will fall within the
- obvious meaning of the statute, unless the plain reading of the statute is to be Cism
regardeds The very gist of the complaint here is, that the board of education, a
ccrperation, is exercising powers not conferred by law, unless it had the right to
awopt and enforce the rules sct out in the information,"3

_ . On the substantive issues the Court dirccted attention to a provision in
the Ilinois Constitution providing for a Mthorough and efficient system of frce
schools, whereby all children of this state may rcceive a good common school edv-
cebion; ™ and also referred to a statute entitled "An act to protect colored child-
ren in their rights to attend public schools" which prohibited directors of schoois
and boards of education from excluding any child from a public school Yon accouni of
the golor of such childe" The Court decided the Board had violated this statute,
- pointing to allegations in the information that negro children resided in each of
the eight school districts of Quincy but that under the rules negro children were
not permitted to attend the schools in their respective districts but were compelled
to travel several miles to one school attended cxclusively by negroes. Fiom these
‘admitted facts the Court found exclusion’and ‘edneluded that the Board "e o . had no
anthority to adopt and enforce the rulcSe o o o

Y101 m1. 308 (1802).
“Dia., ». 312,
3@33 Pe 313,
“Did., p. 313.

’bid,, p. 317.

»
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‘Unlike most cases of auo warranto, the Quinecy case prescnted the question
of ‘the power of a public corporation to enact regulations within broadly delegated
bowers of government. By analogy it cov . be urged thaot the 1939 Chicago Building
Code, adopted pursuant to broadly delezated power stemaing freom the Revised Cibics
and Villages Act, is open to question by quo warrantc as an unlawful evercise of
power if it is shown that the code is unreasonable in fact,

As a sidelight to this decision it may be obscrved that the Court did not
apply one of the well recognized cogmas of quo warranto--that it is an exclusive
remedy in theé.sense that if oSher remedies are available it is said quo warranto
will not lies™ Here, rather clearly, mondamus might have been brought to compel 't e
board to admit negro children to the public school in their resneetive districte.
vigorous dissent by one of the justices pointed this out as well as taking issue
with the proposition that the statute applied to municipal corporations,

2
&

It secms clecar from this decision that validity of a municipal ordinanc g
not dissimilar from the "rules and regulations" at issue in the Quincy case=-can bo
tested by the appropriate state officers in an action of quo warranto,.

‘Nevertheless an earlier case, Feople ve lthitcomb,? indicated this was not
possibles There quo warranto had been Institutoed on bic rclation of several private
individuals against the mayor and council of MHorrison alleging defendants had in-

. broperly exercised the powers of the city government over agricultural land adjacent
- to the old limits of the t own, Defendants, in answer, set up an act of the state
\ legislature extending the cityls boundarics. This statute petitioners attacked
as unconstitutional, The Illinois Supreme Court held that quo warranto was an ime
proper remady to test the constitutionality of the challenged statute saying: "In
this case, there seems to be no question that defendents in error are legally and
properly officers of the city, and there can be as little doubt that they may per-
form all the functions of their offices within the eity limits, whatever they may-
be. If they attempt to pass and enforce ordinances beyond the bounds of the city,
or to levy and collect taxcs beyond the city limits, such acts would be unauthorized,
and might, no doubt, be rcstrained on a bill properly framed for that purposc. Bub

lPeo;;le Ve Cooper, 139 I1l. 461 (1891);

- "Being an extraordinary remedy, somewhat harsh in its operation, it Zfduo
%warrantq;7 will not ordinarily be granted vherc approrriate and adequate relicf can
ich the parties may have recourse. So

- relief in quo warranto will not be granted against impreper exercise of authority

- . on the part of an official where the law furnishes the relator ample and sufficient
- remedies at his ovm suite" L4 Amg Jur. "Quo Varranto", p. 96.

255 111, 172 (1870)¢
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' whether a law which purports to attach % is territory to the original corporate

~ 1limifs_is or is not constitutional, cannot be determined in such a proceeding as
this.nl Although the Court in the Quincy casc made no atiempt to distinguish the
Whitcomb decision (not even mentioning it, although it was relicd upon by the defen-
dant) the broadening of the quo‘warranto statute by the tige of the Quincy case
affords a ground of distinction, since the carlicr statute® made no refercnce to
corporations exercising powers not conferrcd by law.

Unquestionably, the problem of determining whether the board of cducation
had exercised powers not conferred by law in view of express statutes forbidding
discrimination against ncgro school children posed a more clear-cut issue than ould,
bec presented by a quo warranto proceeding attacking a building code as an ultra
vires exercise of power in which resclution of the issue would probably turn on a
consideration of conflicting evidence as to the unrcasonableness or rcasonebleness
of the code provisions, ’

Illinois decisions since the time of the Quincy case-~1882-~appear to have
accepted the notion that it ig approprizte to usc quo warranto in questioning the
constitutionality of statutes” or municipal ordinances.” The validity of the Chicago
“Comprehensive Traction Ordinance! has been tested by quo varranto,”? as has the .
validity of-a Chicago ordinance providing for issuance of slum clearance bonds.®
&ocordingly, there scems to be no serious proccdural objection barring quo warranto
proceedings by the State Atborney General or Statels Attorney against the adopticn -
of an illcgal municipal building code despite thc absence of close preccdents.

Furthermore, under the Quo larranto Act adopted in 1937 provision is made
for permitting private individuals to bring cuo warranto, subject to certain limita~-
tionse Section 10 of the Act authorizes institution of procecdings "by any citizen
 having an interest in thc question on his own rclation, when he has recguested the
- Attorney General and State!s Attorney to bring the sdme and the Attorney Genecral
and State!s Attorney have refused or failed to do so, and when after notice to the
Attorney General and the Statels Attorney, and to the adverse party, of the intended
-application, leave has been granted by any court of competent jurisdiction, « « o"7

v

11d., p. 177.

The quo warranto statute obtaining at thetime of the Thitcomb de¢ision
merely provided: "In casc any person or perzons shall usurp, intrude into, or um=
Adawfully hold or execute, any officc or franchise" . . . the Attorney General, at
~the relation of any pérson’desiring to’sué, shall bring an information in the nature
- of quo warranto, Ille. Rev, Stat. 1845, p. 429 6 1.

3People cXe rele Greening ve Green, 382 Il1. 577 (1943).

’

o " kPcople v, City of Chicago, 394 Tl. 477 (1946); Peoplé v. City of Paris,
380 11,7503 (1942); Pcople ex rel. Gage v. Village of Uilmette, 375 I1l. 420 (1941);
" People ve City of Chicago, 349 Ill. 304 (1932).

‘ SPeople V. City of Chicago, 349 Tll. 304 (1932).
v 6People ve City of Chicago, 394 1. L77 (l?hé).

Tamith-Hurd, Ill. Reve Stat., Che 112, § 10.
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However, it has been settled that the M"interest" of the individual must be one pér-
sonal to-him &id *not ¢ommon to the public; the individual interest as a taxpayer,
resident, 'or citizen dis not sufficient teo maintain the procecdings.~ Vhether the
interest of - individual who, for exampic, is building.a rcsidence and is adverscly
affecbed-by the local building code is sufficiently "personal" to differentiate him
from the public is a mattér clouded by some doubt; such decisions as therc are deal-.
ing with the question indicate a narrow interpretaticn52~»This doubt is further in- 3
creased by the availability of other privatc remedies such as mandamus or injunction®

.

) lRowan v. City of Shawnectown, 378 I1l.-289 (1941); People cx rels Buchanan
Vo Mulberry Grove Community High School District, 390 I1l, 341 (1945); People ve
Bevirt, 297 Ill. App. 335 (1938)e In the latter casc plaintiffs, town clerk and
‘justice of peacc of township of Caseyville were held to lack sufficient personal
Interest to meintain quo warranto against alleged usurper of office of supervisor of
that township.

21bid,
Sp— . . . .
3people ve Cooper, 139 Tll. 461 (1891).
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PRELIVMINARY HOUSING !ELIORANDUM NO. 3

RENTAL HOUSING AND FEDERAL INCOME TAXATION

Numerous proposals are being advanced for tailoring the federal income tax sy-
stem to encourage additional investment in rental housing. These suggestions may be
grouped into three basit plans, each involving subsidies in that the recipients of
the special benefits would bear a smaller share of the total federal income tax bur-
den than toxpayers who in all other respects arc similarly situated, One plan calls
for the elimination of the corporate income tax on income from rental properties; a
second would permit state and local property taxes to be credited against the net
federal income taxes of the property owners; and a third provides for drastically
shortening the income tax amortization period for rental dwellings. The sponsors of
these proposals expressly or impliedly assume that private enterprise is umable to
cope with the present housing shortage without special govermmental assistance in
scme form. They urge that this aid be extended through an income tax subsidy, which
would permit private enterprise to perform its traditional functions in the housing
field wigh a minimum of inberference by the government.

That the need for more and better housing is urgent has been demonstrated re-
peatedly. It may well be that this need cannot be satisfied without some type of
special governmental assistance. But a critical appraisal of the various tax subsicy
schammes compels the conclusuion that they should be rejected. None of them is wWalLll
designed to promote the development of the kind of housing for which the need is
greatest. Each would further complicate the income tax system and leave gaps in its
structure or otherwise cause serious inequities. All of them partake, at least in
part, of the major drawbacks which inhere in income tax subsidies generally.

The case for removing the corporate income ‘tax on income darived from rental
housing is presented by Randolfh Paul and liiles Colean in a study prepared for the
National Committee on Housing.™ In substance they argue that real estate corpora-
tions should be exempted from the tax because their yield to investors after taxes
is low and unstable relative to that of other business corporations--lespecially
in view of the long time necessary for the return of capital and the managerial
responsibilities involved over that long period." Real property is burdened with
hezvy local property taxes so that the corporate income tax acts as "a third tax"
on vental property income., Y&elds after payment of property taxes and corporate
and personal income taxes are so low that “the possible field for new rental hous-
ing investment is marrowed to those who can afford the higher rents.," Investors
in rental housing furthermore are tempted to "seek to recower their capital in the
early years before the corporate income tax becomes hazardous in effect, commonly
substituting to the fullest possible extent mortgage financing for equity finan-
cing" in order to maximize the deduction for interest in computing the corporate
tax. This practice is "a source of instability and hazard and a temptation first
to 'milkd the property and then to unload it on the mortgagee or an unsuspecting
purchaser.” ‘

]‘Paul and Colean, Effect of the Corporate Income Tax on Investment in Rental
Housing 5, 8, 9 (l9lp6$. See 86 The Airchitectural Forum, 132-6 (liarch 1947) for a
review of this book,.
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The corporate income tax is thus shovm to hamper and distort the flow of capi-
tal and encourage investment in senior securities in place of equities, These con-
clusions appear justified by the data compiled. One may nevertheless question the
soundness of a proposal to immunize only a single kind of husiness from the tax.
An argument very similar to that presented on behalf of real estate corporations
could be made for railroads and public utilities and any other industry in which
yields have been reclatively low or unstable. liere all such industrics whose out-
put of goods or services is considered inadequate exempted from the corporate tax,
that levy would became primarily a tax on industries with relatively high yields.
It would then serve as a fuzzy kind of excess profits tax which tended to penalize
efficiency. If the corporate income tax is generally a sound levy, it is as much
so for depressed as for prosperous industries. The relief of an indispensable bui
depressed industry is then not to be sought in exempting it from the tax but throvzh
other means which-will enable it to flourish within a sound system of taxation. I,
on the other hand, the corporate income tax itself is unsound, why undertake its re-
pPeal on a piecemecal basis?

Exemption of realty companies from the corporate income tax would leave many
gaps in the personal income tax structure.t It would aggravatc the difficult prob-
iem of treating undistributed earnings of realty corporations and raise the clossly
rcelated problem of taxing capital gains on realty investments. Unless steps were
taken to insure proper inclusion of such corporate earnings in the base of the per-
sonal income tax, they could be long shielded from income taxation, be distributed
wher the tax situation was most favorable to the controlling sharcholders, or be
transformed into long-term capital gains taxable at reduced rates. Exemption of
realty ventures would also frame squarely the issue of how best to.,cope with wind~
falls thereby accruing to owners of equities alrcady in oxistence.” iiithout proper
safeguards, old equity investments would gratuitously share in the increased attrac-
tiveness which cxemption from the tax was designed to confer on investments in new
eguities. These arc the probloms vhich would have to be faced on a broader seale if
the corporate incame tax wore eliminated cntipely; and the lack of practicable solu~
Lions has been a barrier to repeale There can be no justification for abrogating
the tax in part, by exempting realty corporations, without resolving thesc issues.

Since houaing is imperative it may be argued that rcalty corporations should
be cxempted immediately from the corporate income tax with the understanding that
resulting gaps in the tax structurc are to be patched-up at a later date. This po-
sition seems untenable where alternative means of stimulating building a rc available
and some sclection is necessary. The cost of oxempting realty corporations from the
cocporate incame tax would be outrageous if, in addition to the loss of rcvenue, huge
windfalls were conferred on owners of existing equities and undistributed corporate
income were in whole or part immunized from the personal income tax.

It is improbable, moreover, that the plan to withdraw realty corporations from
tho corporate income tax would achieve its stated objective of stimulating new in-
vestment in rental housing, The total sizc of the subsidy scemingly would be small

llndividual income tax payments in 1946 amounted to $17,883,601,388, as com~
pared with collection from corporate taxation of $11,046,568,029,

' zTreasury Department, Division of Tax Rescarch, The Post-ilar Corporation Tax
Stryoture (1946). Thearguments for and against the corporate income tax are exame
ined in some detail in this study,
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in relation to the quantity of additional investment required to satisfy housing
needs. For the five years 1938 to 1942 inclusive, "the average corporate income tax
yield for all types of urban realty corporations averaged only $30,5 million per
year."- The annual tax paid in the past does not conclusively demonstrate the size
of the proposed yearly subsidy, but it is somé indication that the contemplated in-
centive is apt to have a light impact at best. In any event much of the subsicdy
would be dissipated in the form of windfalls to owners of equities in existing
dwellings. Individual and partnership ventures in rental housing, which are not
subject to the corporate income tex, have failed to call forth sufficient new capital
to £ill the housing need. There is no reason to believe that combining the tax ad-
vantages of partnerships with the other advantages of corporations would produce &
substantial inducement to investment in rental properties. More likely, the com-
bination would encourage existing ventures to incorporate.

Tt is also doubtful whether the plan would accomplish its implied secondary
objective of introducing greater stability into the real estate market. ‘The pro- i
ponents of the plan apparently believe that it would lessen foreclosures, bankiupteles
and reorganizations of rental properties by reducing the proportion of debt to equity
financing. The corporate income tax, by allowing a deduction for intercst payments
in the computation of the net tax base, uncuestionably has increased the attractive-
ness of debt financing. But this influence of the interest deduction is probably
less significant in the rental housing field-than elsewheres Rental dwellings, din-
cluding the many rot owned in corporatc form, generally have been financed throuvgh
mortgage commitments. This patiern stems from several factors not connected with
the incame tax system. Investments in rental properties are represented mainly by
fixed assots which are highly specialized as to use. Tnvested capital often camnot
be readily withdrewn without loss. The comparatively speculative nature of the real
estate market compounds the risk attached to long-tem investments in rental proper-
ties. These factors constitute streng inducements for the realty operator to lossen
his own capital at risk, &nd gain financial leverage, by obtaining borrowed capitale
Tzemption of realty corporations from the corporate income tax would not diminish the
force of these inducementses

: The second income tax subsidy considered here is the scheme to permit land~-

lords t0 credit state and local property taxes against their net personal income Laxes,
Under the present personal incame tax, property taxes may be dedutted from the gross '
income of the taxpayer. Since property taxes arc a price paid for governmental
services, there is an air of secming ° plausibility to the suggestion that such taxes
bs offsét against the tax on incame, which also is paid for the support of the gov-
ernmentes An analogy to this relationship is said to be incorporated in the pro-
vieions of the federal cstate tax. Herbert Nelson, Exccutive Vice President of the
National Association of Real Estate Boards, alluded to the apparent resemblance in
Lastifying before a subcamittee of the United States Senate: Tt would be applying
the same principle which the Government has alrcady adopted in permitting State ine
horitance taxes paid to be offset against the Federal estate tax." To this point he
1inked the observation that "such a policy would clearly rccognize the great role of
real property in financing local govornment « 12

ljote 1 supra, at 19.

: “Hearings before the Senate Subcommittee on Housing and Urban Redevelop=-
mént of the Spocial-Committee on Postwar Economic Policy and Planning pursuant to
S« Res, 33, Part 14, 79th Cong. lst Sess., at 2010 (1945)« Mr. Nelson suggosted 1)
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In fairness to the advocates of the tax credit scheme one might assume that
they would limit the credit to cover only property taxes on rental housing construct-
ed in the future, although the specific proposals are not always so restricted. By
means of this assumption it is possible to confine discussion of the scheme to situ-
ations in which the credit might actually serve as an incentive to new investment in
rental housing and not as a mere windfall.

The ultimate condemnation of the tax credit is that it would lead to the
worst kind of discrimination among taxpayers in substantially similar econamic cir-
cumstances, Under the curreni provision of the personal income tax allowing propers=
ty taxes to be deducted by the landlord from his gross income, levies on rental
dwellings are treated as any other operating cost. Net operating incame from rental
property enters into the landlord{s income tax base and in that respect is added to
the income tax measure of his “ability to pay". Changing the deduction for proreuwuy
taxes into a credit against the landiord!s net income tax means, in terms of apro7-
tioning payment according to abilsty, that property taxes would represent a pari o.
his "payment® rether than a reduction in his "ability" to pay. To approve of tivs
relationship is to hopelessly confuse the ad rem property levies with the personalized
incame tax. It may well be urged that property taxes by their very nature violate
the ability to pay principle that those in similar economic circumstances (as measrred
by income) should be taxed equally. But given the continuance of property taxes, Lhe
credit scheme necessarily undermines the very qualities of progressivity and eguelity
which distingiish the income tax as uniquely fitted for a democratic private enter-
prise society.

A simple illustration is sufficiént to demonstrate that the credit device
would distort the impact of the income tax. Consider the cases of two individuals.
ciae receives $15,000 incame yearly in the form of net profits from his unincorporated
apartment building on which local property taxes are $8,500 annually; the other has
an identical incame from his net profits of his merchandising proprietorship. At the
present time presumably the two parties pay the same amount of federal income tax——
approximately $4,000. But this equality in the treatment of the two businessmen
wonld immediately disappear upon replacing the deduction for property taxes on rental
structures with a tax credit. There would be no change in the tax on the merchant!s
income, On the other hand, the taxable income of the apartment-house ovmer would in-
crcase by $8,500 (the amount of the property taxes no lénger deductible) and his nst
income tax before the new credit would rise to about $8,200. Applying the $8,500
credit for property taxes, the landlord would end up with no income fax to pay=--and
verhaps even a negative tax to be carried over into subsequent yearsi Vihat more

could any taxpayer ask?

But perhaps the tax credit would confer additional benefits on the owners of
rental housing. During the testimony in which he advanced a tax credit proposal to
tue Senate subcommittee, Herbert Nelson also cautioned that those who blame private
enterprise "for not building at lower rentals! forget "that one-fourth of the rent

that incame invested in new construction be taxed at the capital gains rate and 2)
that "real estate taxes paid locally . . . be offset against the net federal tax due
on the part of an individual or corporation up to a certain percent, say half, of the
taxpayer!s liability to the federal government." These proposals are discussed on
p. 10 of this article.
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dollar consist of (property) tazes." This seems to be a shorthand way of stating the
sconomic principle that eventually the burden of property taxes on rental properties
is shifted to the tenants through higher reats. To the extent that the shifting
principle is valid, the tax credit device has a curious implication. The landlord
can reduce his personal income tax by the property tazes which his tenants pay! And
he can do this whether or not his income subject to tax vas derived from his acti-
vities as landlordl

The variety of almost irrational tax consequences stemming from a tax credit
suggests that in no event should a subsidy involve a tricky formula. Preferable to
the credit formula is the more direct method of gwmenting a potent tax subsidy through
exempting rental income of new structures from incore taxation entirely. This al~
ternative at least would simplify analyzing the ramifications of the subsidy and pre~
vent ownership of rental dwellings from serving to reduce taxes on income from other
sources. New rental dwellings vould then occupy a status comparable to tax-exempt
securities, except that the usual defenses for retaining that exemption would be
m”ssing. So much effective criticism has been directed against exempting income from
any particular form of investment from the income tax that further comment is un-
necassary. Vhat might be important in this connection is that the most deplorable
aspacts of tax exemption would be greatly magnified in the case of income from renial
property. Of particular concern should be the invariable tendency for the owmers:. r .
of tax-exempt property to be concentrated in the hands of persons with large incomes.”
Tu them the tax exempt property has proportionately greater value because the size of
the benefit varies directly with the highest rate at which the beneficiary is taxacs

Between the tax credit scheme and the idea of exempting income of new rental
dwellings firgm the personal income ta® there have been numerous variations on the
same themes.* Essentially the modifications are pared-down subsidies effectuated by
means of a tax credit or tax exemption. The proposal to tax income from rental
prcperty at the bargain rate for long-term capitel gains is merely another plan for
granting a partial tax éxemption to such income. The suggestion that income from
new rental property be eliminated from the income t ax base for a limited number of
ycars is sim in nature. The device of allowing a partial credit for property
texes against the landlord's net income tax is simply a qualified formm of the tax

’ A T T
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1308 Simons) ~ Personal Income Taxation cs 8 (1938)e

2In connection with recent discussions of housing and the federal income
tax there of course has appeared-the old argument that progression in income tax ratés
destroys incentive. For example, Thamas Buck, writing in the Chicago Sunday Tribune,
Saction 1, p. 11, col. 1 (Feb. 23, 1947) states: "The present incame tax laws have
discouraged some builders from expanding operations, inasmuch as the larger volume
of business places them in the high tax brackets, which in turn reduces their profit
margins on each new house completed." It seems obvious that profits after taxes
world be reduced by progression regardless of how these builders invested their sur-
plus capital (unless tax-exempt securities were purchased). The case of the builders
sounds about as convincing as the perennial story of the executive who refused an
increase in salary because of the progression in federal income tax brackets. If
that exscutive is a real person he at least has the intelligence to remain anonymouse
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oredit scheme.l To the extent that any of these or other compromise measures re-
sembles the undiminished model of the subsidy, it is subject to the same infirmities
as the original. To the degrec that the compromise departs from the basic version,
its vices may be attenuated bu® only at the expense cof proportionately reducing the
effectiveness of the incentive intended.

Shortening the income tax amortization period for new rental dwellings, the
last tax incentive proposal considered here, is an old standby that has been revital-
ized by the wartime tax program concerning so-called emergency facilties. On the
ground that facilities acquired-spesially for war vreduction would become obsolete at
the end of the emergency period, ccatractors were permitted to amortize such facii-
ti.s over a span of fjve years, or in less time if =he emergency ended before expi:
racion of five years, Proposals thet similar benefits be extended to new rental
housing invariably cite the wa§ measure as a precedent and usuwally adopt its five
year interval with enthusiasm.” This reference is a warning signal. Accelerated
wartime amortization was but a part of the government!s program to pay for the whole
dot of running the war. Will steppec-1p amortization for new rental dwellings re-
sult in the government!s paying for the cost of apartment houses which are to be
privately owned throughout their long useful life?

The accelerated amortization plans can be divided neatly into two types
which, though similar in appearance, entail markedly different consequences. Under
the first type the deduction for depreciation could be offset exclusively against
income from the building whose cost is so amortized. Accelerated depreciation in
any year consequently could not exceed the net incame of the building in that year
before depreciation is taken into account. No part of an excess of allowable de-
preciation could be offset against other income of the taxpayer but an excess might
be carried over and used as a similarly limited deduction in future years. A new
bu.lding thus could be amortized in five years only if during the initial five years
of cperation the net income from it (exclusive of depreciation and income taxes) at
least equaled the cost of the structure. Should such net income for five years- fall
shrit of cost, the amortization period, by virtue of the carry-over arrangement, would
then total the number of years required for net income to match the cost of the build-
lné @

Whether the incentive to new construction provided by the limited type of
accelerated emortization would be effective is largely conjectural. Landlords have
complained that rental dwellings in the aggregate have not returned very satisfactory
yields to investors over extended periods of time. These returns generally have been
c?mputed after subtracting a yearly depreciation charge presumably averaging about
<3% of coste The privilege of limited acceleration of depreciation in effect frees
operating profits from income taxation until the dwellings return their cost., It is
questionable whether this limited exemption of, or postponement of tax on, the allegedw
lv limited yields in the past would have been an appreciable stimulus to investment in

lNaté 5‘subra.
2mt, Rev. Gode, Sectimn 12, (1946).

3N,Y. Timws; Pe 3, cols 8 (Febs 19, 1947). -See also Rosenman, The Racket
“n Veterans! Housing, The American Magazine (Sept. 2, 1946). ’
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rental housing. The prevailing relatively high income tax rates might be expected
to augment the force of the stimulus since the amount of tax saved or postponed
varies with the rates. As to the future, one can merely speculate whether the com-~
bination of income tax rates and comparative yields from rental housing would render
this type of subsidy effective. The accelerated limited amortization plan should
also be considered with reference to its impact on parts of the income t ax not ex-
pressly concerned with depreciation. To the extent that the incame of a rental enter-
prise during its initial five years of operation approximates the total amount of
allowable accelerated depreciation, the architecture of the income tax as presently
constituted appears inadequate in several respects. The purchaser of a building’
takes as a new basis of regular depreciation his cost of acquiring the structure.
If the original owner recovers his cost (tax free) in five years through acceleratsd
amortization and then sells the property at its original cost less actual physical
depreciation, the normal depreciation deductions thereafter claimed by the purchaser
will approximate a second tax-free recovery of the initial investment. This situ~
ation occurs now under the depreciation rules when there is a sale of property which
has sufficiently appreciated in value; but acceélerated amortization would tend to
make it a common pattern rather than an exception. Accelerated amortization would
also provide another avenue for converting incame into capital gains in order to
take advantage of the bargain rate at which long-term capital gains are taxed.,” If
a new rental dwelling were held by a single person throughout its operational life,
accelerated amortization would not materially reduce his total income taxes during
that period provided the tax rates and his annual aggregate income remained fairly
constant. The acceleration would reduce his taxable income during the early years
of the building'!s operation and increase it in later ones. After exhausting his
allowable depreciation in five years, however, the original owmer would find it mores
profitable to sell the building and with the proceeds purchase a substantially
similar structure, thus establishing a new basis of depreciation equal to his purchase
price. By selling, the original owner would be taking advantaze of the acceleration
provision to convert the income of the building into capital gain. The difference
between normal depreciation and amortization completely accelerated during the initial
five years is incame to the owner but it is not taxed. This difference-also is repre-~
sented by the actual depreciated value of the building a fter five years, assuming no
change in the price level of such property. Uhen the building is sold for its actual
undepreciated value after five years, the price paid is all capital gain to the seller
since his adjusted basis for computing gain (cost less amortized depreciation) is
zero.3 The substance of the transaction is thus simply a transformation of the un~
taxed income received during the first five years of operation into a long-term
capital gain upon sale at the end of the period.

There is a sort of hopelessness in pointing out the tax loop-holes lurking
in the current system of taxing capital gains. The transformation of income into
capital gain is now a well established industry and new embellishments for its pro- °
duct have the same status as pre-war annual alterations in the styles of automobiles,
Even so, there should be some hesitancy about giving the fabricators a whole new set
of tools with which to work. Those who propose the adoption of accelerated limited

LInt. Rev. Code, Sections 113, 114, (1946)
23ee Int. Rev. Code, Section 117 (1946).
3Int. Rev. Code, Section 113 (1946).
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amortization for new rental housing at least might study and reveal its implications
as to the further creation of capital gains.

Practically all criticisms of accelerated limited amortization are equally
applicable to the second or unlimited type of acceleration. The two types differ
solely in that the latter would permit annual accelerated depreciation in excess ¢l
the building!s net income (before depreciation) to be offset against any other in-
came of the ovmer. Regardless of the earnings of the building, its entire cost could
be amortized in the accelerated period provided only that the owner had sufficient
aggrezate income against which the recovery of cost might be offset. Unlike the
limited plans, the unlimited ones give promise of being adecuate incentives for adddi~
; tiomal investment in rental housing. They do so, however, at about the same high
: price as that involved in allowing property taxes to be credited against the landlovrds
: personal income tax. Persons with large incames from various sources could secure
camplete immunity from the income tax by acquiring a sufficient number of new rental
dwellings earning less than the allowable accelerated depreciation charges. Unlimited

. acceleration, like the tax credit, would shred the pattern of equality and progressicn
which gives strength to the income tax and at the same time assure a greater concen-
tration of ovmership of real property among the higher income groupse.

To those interested in both satisfying our housing needs and preserving (if
not enhancing) the merits of our income tax system, all the proposals here considered
may well be cause for dismay. Some of the proposals have been shovn to serve neither
the cause of better housing nor sound taxation, wirile the others would increase the
supply of dwellings at the expense of justice and fair play in taxation. Because
housing needs are vital, there might be a temptation to sacrifice just temporarily
the more remote yet sustaining ideals of our society. Before this allurement becamer
too strong, it is well to consider the drawbacks of income tax subsidies in general
and then take another critical view of the proposed tax subsidies and their variants.

Of the many kinds of lawful subsidies--meaning grants or aids extended to

undertakings to which the public interest is imputed--those effectuated through an
. income tax are probably least suited for a democracy. It is invariably difficult to

sub ject proposals for such subsidies to thorouzh examination. An income tax subsidy
is 50 indirect that relatively few persons can understand its operation. Analysis
of a suggested tax subsidy tends to become confused in discussions concerning the _
technical aspects of taxation. The aggregate size of a prospective income tax subsidy
usually defies calculation because too many unknovms are involved., For the same )
reason the public cannot be informed as to the probable distribution of the benefits.,
In these respects the adoption of an income tax subsidy is suggestive of secret di-
plomacy.

Even after enactment of such a subsidy the public remains shielded from
appraising it intelligently.™ The special benefits conferred on private parties are.

lthe federal income tax has long provided another subsidy~like advantage to
those who own and occupy their homes. No part of the annual use value of an ovmer-
occupant!s home is considered to be income for purposes of the tax. The home owner
accordingly pays a smaller tax than renters with equivalent effective income since
that part of their income which is spent for rent is taxable., Though treated as not
receiving taxable income for use of his home, the ovmer-occupant is nevertheless per=-
mitied to deduct from his taxable income the payments made for interest-charges and
state and local taxes on his property. (Int. Rev. Code, Section 23 (b), (c) (1946)).

T
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accomplished without either open payments or publicity. The ultimate cost of the
subsidy is buried in the overall allocation of the income tax burden. Thus the

i operation of the subsidy is so camouflaged that its very existence is sometimes for=-
. gotten except by those who receive its special advantages. The absence of adminis~
- trative safeguards makes this result doubly certain. An income tax subsidy is ncver
administercd by an agency concerned with the particular problem giving rise to the
subsidy. To the revenue department it is largely another complication in policing
the collection of revenues. The tax gatherers are not intercsted in how well the
subsidy performs its function of providing a specific incentive but only in seeing
to it that taxpayers comply with the law in taking advantage of the benefits. lo
official reports need be rendered on the operation of distribution of the subsidy
and the fiscal agents are likely to limit their suggestions for improvement to
matters of tax administration. Under these circumstances an income tax subsidy
becomes a seriecs of private and inflexible transactions between the government and’
the preferred taxpayers, with each individual deal isolated from critical scrutiny.

“A tax subsidy, moreover, by virtue of being comparatively inconspicuous and
painless, is likely to become a fixture that is highly resistant to termination or
change. It tends to survive even though it fails to provide the incentive giving
rise to its enactment. lhere this happens the subsidy may become a continuing wird-
fall to private parties without furthering a public interest. The very fact thot Lhe
subsidy remains extant conceivably might be used as a make-weight for not adopting
really effective incentives.

There are other dangers in focusing too narrowly on the three suggested
subsidy plans, Any subsidy is practically equivalent to a cash expenditure by ths
government for goods and services. Like a prospective cash purchase, it is to be
weighed against other possible expenditures to dectermine how value can best be
received by the government--or the public--at the prices demanded for goods and ser—
vices. A given housing subsidy patently is no a wisc investment for the governnent
kerely because it results in additional housing. An informed economic decision as
to adoption of a subsidy must take into consideration whether the sum involved could
i better be spent in other ways to secure the desired housing. Discussions of a

. suggested tax subsidy usually omit- reference to relevant comparisons. No attemnt at
corparisons can be undertaken here, but a reminder is in order that money invested
in a tax subsidy could be otherwise utilized to produce additional housing.

The value to be received by the public from a prospective subsidy should
also be assessed in terms of how well the subsidy will mect the need it is designed
to satisfy. In regard to housing, there is substantial agreement that the most 1
pressing need is for dwellings that families with moderate and low incomes can affordse

In effect he is allowed to deduct from his taxable income some of the cost of enjoy-
ing a formm of incame-~the use-value of his home--which is itself exempt from tax.

« This combination near-subsidy, enjoyed by approximately 20 million home ovmers,

i scarcely draws attention and rarely is appraised. See Simons, Personal Income Tax-
{ :tion ¢, 5 (1938) for a discussion of the exemption of incame in kind from income
axatione .

-

Ipor purposes of this discussion, families with moderate income are those
able to afford between $20 and $40 a month for rental or purchase of a dwelling;
families with a low income are those unable to afford more than $20 a month, This
classification appears in S. Rep. 1131, 79th Cong. 1lst Sess. (1946) which accompanied
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The proposed tax subsidies might make investments in new rental ventures more attrac-
tive, but capital presumably would be channeled into the most profitable types of
residential construction. In the past and at present the most lucrative rental con-
struction is that designed Bo accommodate families with relatively high incomes.
Even if the tax subsidies made all new residential building more profitable, there

is no reason to assume that the existing hierarchy of profitability would be altered,
The tax subsidies in effect would provide greater incentrives to build the kinds of
structures that private enterprise finds most renumerative to construct without
subsidies. Rental dwellings for families with low and goderate incomes would still
be relatively less profitable after enactment of the subsidies. Is there not wome-
thing strange about subsidies to encourage construction of the kind of dwellings for
which the need is least urgent?

In the background of every subsidy lies the arrangement for apportioning
its cost to society. The proposed tax subsidy are not exceptions. The burden of
these subsidies of course can be distributed in a variety of patterns and the dis-
tiibution of burden is unavoidably an integral part of the subsidy plans. Those
who prppose huge tax subsdiies do not make it plain how the cost is to be apportiored
This omission is particularly serious when it is proposed to subsidize principally
%he high income groups in order to confer an indirect benefit on large numbers ¢
taxpayers in the lower income ranges. In view of our present arrangement for appor-
tioning the aggregate cost of government, there is ground for suspecting that the
cost of such indirect housing subsidies will be borne in large measure by the very
persons most in need of better housing. If that is the case, and if a tax subsidy
is warranted, should we not consider bestowing the subsidy directly upon the families
whose housing needs require attention?

This is not to imply that the housing situation can be improved by subsidiz-
ing rent payments through the income tax. All subsidies linked to income taxation
should be avoided for the reasons already given. In regard to housing they confuse
the real issues and misplace emphasis. '"No matter how much our shortage of adequate
housing can be laid to a maldistribution of income in the social structure as a
whole, the effect of wastes, inefficiencies, and traditionalisms upon the price of
housing must still be considered to be at the heart of the housing problem." At ‘
worst, the proposed tax subsidies either are ineffective or disrupt our federal in=-
came tax structure. At best, they fail to get at the roots of our housing problame
In - the words of Thurman Arnold, "There are two vays of filling a hundred bottles,
of different shapes and sizes, with water. One is to put them in the center of the
room and throw water at_them with a dipper. The other way is to hold one bottle at
a time under a faucet," The proposed tax subsidies, whether or not effective, are
more apt to give us a shower than the houses we need,

the Wagner-Ellender-Taft Bill, S. 1592, 79th Cong. lst Sess. (3946)s Under this
classification moderate income families represcnted 38 percent and low income families
represented 28 percent of the total number of families.

IThe Twentieth Century Fund, American Housing Problems and Prospects 325
(1944), The wastes and inefficiencies are clearly reflected in the building codes
which in large‘measurc are a product of the building industry as a whole. See 33
Fortune, No. 4, at 262 (April, 1946).

2Arnold,, The Bottlenecks of Business 274~5 (1940).
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PROPERTY TAX SUBSIDIES FOR PRIVATE HOUSING

Property tax subsidies occupy a prominent position in current planning
for improving urban housing conditions through private construction, Several states
already have adopted legislation authorizing exemption of private redevelopment
projeits from local property taxes. Others are preparing to enact similar stat-
utes.t These measures have been supported by groups with widely diverse economic
and political views. The out-look at present is that property tax subsidies are
to play an increasingly important role in the drive to attract private capital in-
to the housing field. This article is an attempt to explore some implications of
that prospect,

Much of the recent attention to property tax subsidies stems from the
use made of them lately by New York state and city. The New York state 'Redevelop—
ment Companies Law", enacted in 1942 and amended in 1943, permits a city to con-

- demn property, sell it to a private redevelopment corporation, and exempt from

taxation for a period of years that part of the project!s value which exceeds the
assessed valuation of the land and buildings before redevelopment,? Two projects—-
"Riverton"3 and "Stuyvesant Town"--are at present being undertaken in New York city
under this law, both by the Metropolitan Life Insurance’Company. Stuyvesant Town,
which covers seventy-five acres or eighteen city blocks, has 35 separate twelve and
thirteen story apartment houses containing 8,755 apartments. The tax exempticn sub-
sidy granted for it by the city, estimated on the basis of existing tax ratﬁs and
assessed values, will in time aggregate in the neighborhood of $50 million,”* This

15ee, for example, Mass. Ann. Laws (Supp. 1946) c. 1214, ‘sec. 103 Miche
Stat. Ann., (Henderson, Supp. 1946) sec. 5.3058(12); N. J. Rev, Stat. (l9l+6$ 56Cs
55:14e-11; Wis., Stat. (Brossard 1943) sec. 66,405,

“2N. Y. L. 1943, ce 234, sec. 26. See also the New York Urban Redevelop-
ment Corporations Law, N. Y. L. 1941, c. 892, sec. 12,

Metropolitants Riverton Project, intended primarily for Negroes, will
house 1,232 families (about 3,500 persons) in seven 13 story buildings constructed
on the six blocks bounded by 135th and 138th Streets, Fifth Avenue and the Harlem -
River. Although Riverton rents were originally planned to average $12,50 per room,

Metropolitan subsequently asked that they be increased to $14,00 because of a 50

percent increase in construction costs over the original estimate, :

: _ bpiaintiffs Brief in Support of Motion for Temporary Injunction. Dorscy
vs. Stuyvesant Town Corporation. Supreme Court of the State of New York July 9,
;.Qﬂjz The cost of the project is conceded to be 90 million dollars (Gove affi-
davit, paragraph 20). The cost of the land was about 17 million dollars (sec ap-
plication of Stuyvesant Town Corporation to New York Board of Estimate for an in-
crease in rent, dated April 24, 1947). The total tax exemption over a 25-year
period granted to Stuyvesant Town Corporation is thus about 3 percent on the im-
provement cost (90-17 millions) or well over 50 million dollars, which is aboub
three times the cost of the land.! In arriving at the figure of $50 million,
Charles Abrams, attorney for the plaintiffs, apparently based his calculations on
the current tax rate and the assessed valuation which probably would have been
used in the absence of the subsidy, approximately $2 million annually for 25 yearse.
The present value of the total subsidy might more accurately be calculated by dis~
counting the value of future annual subsidies.
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sum is more than fifty percent of the original estimated total cost of the projects
It is frequently said that the investment of private capital in Stuyvesant Town or
Riverton would not have been undertaken without tax subsidies. Vhether or not that
view is correct, the two projects undoubtedly have stimulated renewed interest in
property tax subsidies for private housing. :

BEven if the New York projccts arc attributable to property tax subsidics,
it does not follow that such subsidies are desirable mecans of bettering housing con-
ditions. Public assistance to improve housing can be furnished in numerous waySe
The property tax abatement mcthod is to be compared not only with an absecnce of local
subsidies for housing but, more pointedly, also with othor means of subsidization.

‘The choice of methods in conferring public assistance is not illusory. New York,

for example, doubtless could have subsidized Stuyvesant Town by cash payments instcad
of tax benefits. Recalistically, any subsidy--regardless of form~-is tantamount to

a purchase of goods or services by the government. In weighing the advisability of
a property tax subsidy the cost and utility of the subsidy must be balanced against
the cost and utility of alternative tpurchases! available to the government, par—
ticularly those in the field of housing.

All propérty tax subsidies for private housing consist essentially of
spocial disponsations from the local property tax. The subsidies are conferrcd
through oxemptions from the tax. In broad toms, tho subsidy may consist of a fu!l -
exemption or a partial exemption from the tax for the life of the buildings involved,
or a full cxemption or partial excmption for a spocificd time, The limiting torms
of a partial exemption may be defined in many wayse A ceiling might be placed on
the total dollar amount of benefits to be derived from the cxemption; or rates
might be pegged lower than prevailing levels; or the cxemption might be restricted
to a percentage of assesscd values; or assessment values might be frozen as of a
particular date.? All varicties of property tax subsidies have one thing in commons
The ggsidizcd ventures are taxed less than they would be in the absonce of the
subsidy.

In analyzing the cost and utility of proporty tax subsidies for private

housing four aspects of thoir operation desocrve attontions Those are: (1) what

i

J'Herbert. Uo Nelson, oxeccutive vice president of the National Association
of Real Estate Boards, has suggested, for example, that "any owner who ‘tears down
an old structure and puts up a NEW ONC « o o o be allowed to deduct the value of the
old building from that of the now for local tax purposes". The American City, LVI,
No. 7 (Septamber 1946), 107. (An article cntitlod "Tax Incentive for Rebuilding
Blighted Arcas’.) This is probably the worst form of tho property tax subsidy since
it will encourage the destruction of buildings with high, rather than low, assesscd

vﬁlues [ ]

zuost of the contemporary redevelopment plans call for pogging asscssment
values at the level existing prior to redovelopment, Under this arrangement the
annual amoumt of tax on the subsidized development will vary with the tax rate. The
aggrogate amount of the subsidy in time--that is, the difference between the amount
of taxes due and the amount which would have been due on the development were it
not subsidized--also depcnds on the tax ratee.
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ldind of housing will be produced; (2) who will bear the cost of the subsidies;

(2) who will bear the cost of the subsidies; (3) who will receive the subsidios 3

and (4) how will the subsidized accommodations be allocatad. These matters are con-
sidered in the order given, :

What kind of private housing will property tax subsidies promote? If the
subsidy were a tax excmption given carte blanche for all new rental dwellings, the
answer to this inquiry would be simple. Private enterprise would construct the kind
of apartment buildings which it would find most profitable (or least unprofitapls)
to build without any subsidy, The carte blanche subsidy would merely increase the
remmerativeness of all new rental dwellings; it would not rearrange the hierarchy
of profitability. This means that as the subsidy accelorated the flow of private
capital into the rantal housing field it would provide additional new accommodations
for the income classes which regularly occupy new apartment buildings. These con~
sist of families in the upper third of the income scala. :

The experience of New York following the first world war bears out this an-
alysis of what the carte blanche form of tax subsidy yiclds. In 1920 New York state
authorized municipalities to grant tax exemption for private housing "“with no re~
quirement as to standard beyond those which apply to all new dwellings and withouib
the faintest attempt to limit rent or sclling price'."l Now York city chose a rather
liberal version for its subsidy plan. "The subsidy, for those who obtained the full
ten year'!s exemption and were able to kecp construction expensecs within the exombt
limits, amounted to one~third of capital cost".? The story of who could afford o
occupy the subsidized structures is succinctly told in the history of the rents
chargeds "Rents in the new buildings, unaffoctod by rent restrictions, soared hap~
pily. Noarly half the new suites built in 1924 rented for $20 per room por month
and upe About 17Z ronted for $15 per room per month or less. The rost were in be-
tweeh o . . » The nowspapers carried advortisements indicating that those who in~
vested in the new apartment houses could recover their capital in three yoars.
Probably they could not, but the suggestion portrays a mental attitude." Clearly
the carte blanche tax exemption for housinﬁ became "a subsidy to the building in-
dustry rather than to health and welfarc",

The carte blanche form of a substantial proporty tax subsidy for private
housing is not likely to gain acceptance today. Intcrest has been centered on pro-
perty tax subsidies only as parts of more or less comprchonsive redevelopment plans.
Under these the enterpriser must satisfy various requirements to quality for the
tax subsidy. The most significant limitations relato to the rentals which can be
charged and thc profits which can be drawn out of the projects by their owners, In
theory thesc rostrictions are dosigned to make available apartments which carry

]'Wood, Recent Trends in Amcrican Housing (1931), p. 107.

‘ 2lbid. The Now York city ordinance, as first enacted, limited the'exemption
to $5,000 on a single-family house, $10,000 on'a two-family house, and $1,000 per
room, with a maximum of $5,000 per family unit, on an apartment house, Later the
ordinance was re~cnhacted, limiting the cxemption of multiple dwellings to $15,000
por building, In effcct the maximum period for the exomption was ten years, 1921
to 1931, |

31bigd. » P 111,

‘M; Pe 107,

Al Ll it it & ik ok
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lgwgr rgnta.l{s than thosc built with unsubsidized capital. Tho primary aim of the
limitations is to channel the public assistance into subsidized lower ronts instead
of into subsidized higher profits.

It scems highly improbable that ront and profit controls, in the forec--
sceable future, will bring tax exompt private accommodations within the range of
tho average city family. Tho Stuyvesant Town projoct is an indicator for this pes-
simistic outlook. Its 25-year tax cxemption subsidy, computed on cxisting ratez and
assossed values, is equivalent_in time to a subsidy of about $5,700 on each of &lhe
apartments in the devclopnent.l During tho period of tax oxemption, a limitaticn
of 6_porcent is placed on the amount of profits which may be carncd by the propric-
tor.? Under tho schodule originally agrced upon by Motropolitan Life and New York
City, the monthly rental on the threec, four, and five room apartments making up
Stuyvesant Town was to range from $46 to $77. Rocently Metropolitan was allowed to
increase rents so that the scale now ranges from $50 to $91 por month,3 Those
figures arsc to be contrasted with the ability of familics to pay such rentals. The
Housing Census of 1940 showed that fower than 23 porcent of Now York!s tcnant fame
ilics paid more than {50 a month rent in that year. Avorage monthly rental was
$41.26 and half of all New York tonants paid loss than $36.7L a month.* Family in-
come is somewhat higher now. Nevertheless, using the latest census family incomo
data availablc and assuming that a tcnant can afford a monthly rontal cqual to onc
weok's wage, the average apartment in Stuyvesant Tovm (on the adjusted scale) would
st1ll be beyond the mecans of morc than two-thirds of tho nation!s urban familics cf
tw> or more persons; and oven the small number of lowest price agartmonts at $50 per
month would prove too costly for approximatcly onc-half of them.

lAverage subsidy pecr unit cémpuﬁod by dividing total estimated amount of
subsidy--$50 million--by the number of units in the projoct.

-

2During the twenty-five yoar poriod of partial tax axemption, Mctropolitan

"may not take out of the project any morc than operating costs and six porcent a

yoar to cover interost and amortization". "All other income’ goes to the city.!
Tiindels, Private Entorprisc Plan in Housing Faces First Tost, National Municipal
Reviow, June 1943, p. 286, Howover, "Thore is no provision against accumulating a
substantial rescrve which would not bo paid to the city but which the Company could
ulioimately add to futurc profits and distribute in unlimited carnings on its tiny
equity". Buttcenhoim, A Fow larnings on Privatc Entorprisc Housing Plan, National
Municipal Revicw, July 1943, p. 385.

3Now York Times, April 25, 1947, p. 12, Col. 3; Aug. 8, 1947, p. 15, Col.: L

L‘U.’S. Dopartmont of Commerce. Burcau of the Census.” 16th Consus of the
United States, 1940, Housing, Vol. II. Goneral Characteristics, Part I, United
States Summary, Tablc 87, p. 152--Contract Monthly Rent for Tonant Occupiod Units,
1940,

5Median income’ for urban familics of two or morc rclated porsons for the
yoar 1945 amountod to $2,994, or approximatcly $57 a weck: Burcau of the Census
report on Family and Individual lioncy Incomc in the United States: 1945 and 1944.
Scrics P, S. No. 22, May 8, 1947, Comparablc data is not available for New York
City for 1945. Howcver, in 1939, when comparable data was available, Now York!s
median family income of $1,654 was 14.53 grcateor than median urban family income
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- The failurc of Stuyvcsant Town to sorve families with moderate or low ine
comes is understandablo, Rontals that arc high relative to average incomes arc
neoded b0 cnable tho privato capital invested in tho entorprise to yiold a satis-
factory roturn, The subsidics grantod, although large, simply do not bridgo the gap
between high building costs and avorago family incomcs. This is the key to forcsco
ing what kind of privato housing developmants proporty tax subsidies are likely to
foster oven when accompanied by rent or profit controls. Two factors will tend to
h-id down tho amount of such subsidics to a point whore comparatively high rentals

¢ in orders Tho first is that a2 subsidy which is largo in tcrms of the property
tax is probably insufficicnt to close the gap between present high building cosis
and average family incomese This relationship is demonstratod by tho arrangements
concorning Stuyvosant Town. Thc sceond factor is that proporty tax subsidics for
private housing are genorally regarded primarily as means of attracting privato
capital into housing rather than as moans of socuring low cost housings, For thic
roason it is likoly that such subsidics will not be much larger than tho minimum
nceaed to augment the flow of private capital into the housing ficld, In any casc
the amphasis is not apt to be on furnishing accommodations which familics with Zow
incomes can afford,

Thero is anothor featurc about the kind of housing promoted by proporty
tax subsidies to private partics which morits notice. The most popular form of such
subgidies today is a tax axemption on the valuc added by rodevelopment worke This
tyoc of cxcmption influences the intensity with which the redeveloped land will be
used by the recipiont of the subsidy, Specifically, the limited oxemption will eone
courage intensified utilization of land because in this manmer the cxampt portion
of the project is inercased relative to its entire value. This porhaps is one of
the factors accounting for the oxtreme concentration of tenants in Stuyvesant Town,.
The projoet is designod to house 8,755 families--almost threc times the er that
were physically accommodated in the slums which the developmont replaced.

for the country as a wholes Burcau of the Consus rcport on Population, Family
Vage or Salary. Tablec 1, pe 7 and Table la, p. 10 (1940). If Noew York maintained

- its 1445% load over the rest of the country during the war yoars, which is not at
all certain, modian family income in New York City in 1945 would have amounted t0

$- .428, or approximately $66 weckly. On this basis, half of New York's familics
could not afford Stuyvcsant Town's two bod-room apartment at $68.00 monthly. Ascume
ing that a family can afford to pay onc-~fourth of its income for rent, which is
quostionable in view of the sharp increase in the cost of living during the past year,
accommodations in Stuyvesant Town would require a minimum annual income of $2,912
for the lowest priced one-bedroom apartment; $3,536 for the two bed~-room apartment
and 45,784 for the highest-priced accommodations.

lTostimony of George Gove, Vico- Presidont of tho Metropolitan Life In-
strance Company before Committee on Banking and Currcney--United States Senate--80th
Congross--~lst scssion, 1947 Hoarings on Bills pertaining to National Housing at pe
342.

' "It has bean stated that, whon comploted the projoct will accommodatc a
population of approximately 24,000 porsons, The axisting population in the arca is
aow about 11,000, with a provious population of 21,000 in 1920.

"With a population of 24,000 péoplc » tho 75 acres would have a density of
320 parsops por acro, which comparos with 46 persons per gross acre at prosant.

tesees
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Who bears the burden of property tax subsidics for private housing? As
phrased this quostion presupposcs that the subsidies involve a burden. It has been
arguod, howover, that they arc costless if thc oxemption from tax is confined to the
extra value added by the now housing, The additional valuc would not havo becn
breught into being, the argument runs, unloss cxemptod. Therefore the oxtra valuo--
thot in cxcoss of values oxisting prior to tho new dovelopment——could never have be-’
come part of the proporty tax base. By this rcasoning it can be shown, for inshanco,
that the tax oxamption grantod St.uyvosag Towm will not roduco the revenues obtained
by New York city from its proporty tax.™ Tho roasoning also londs itself to a
damonstration that rovenues rolative to municipal oxpenditures might be inercasc:
by the oxemptions, This noat offect is accomplished by predicting that tho sub-
sidizod rodevelopmonts ‘which replaco slums will reduce city exponditurcs by losson=
ing the cost of policc, firc and hoalth protec’c.ion.2

) The samothing~-for-nothing defensc of tax cxemption rests on an assumption
which is not always oxplicitly stated in full., In its shortcned version tho assurd-

A density of 320 porséns per-acro woulxi be 50% xﬁore thah {.ho present average gross
density of the prodominantly residential arca of Manhattan, which is now 211 por-
sons por acrec.!

‘ Paul Windels-~Privatc Entcrprise Plan in Housing Faces First Test in
National Municipal Reviocw, Junc 1943, p. 287. :

1Rosonborg, Tax Excmption of Public Housing, 23 Taxcs 605 (1945).

zThe assumption that municipal expenditures will be reduced in this manncr
may be summarily dismissed. There is no roason to believe that a subsidizod relacs
tively high rontal project will be more offective in climineting slums than an ua-
subsidizod high rontal project. A somcwhat difforent situation holds with respect
to public housing. Unlikec subsidized privatoly owned housing, which prosumably
would have cventually been constructod without subsidy, public housing for thosc
unable to pay an oconomic rent would not have come into cxistence without subsidy,

~ And, tho subsidy is loss than tho opposition to public housing might lcad onec %o

supposc. In 1946, Now York City's 1 permanont low-ront apartment projocts houvsing
17,047 familics, paid into the city trcasury in licu of taxes a sum 1ll.5 porce::
greater than tho taxoes lovied on the sites prior to their acquisition for public
housing purposcs. The Now York City Housing Authority cstimates that the taxos and
payments in liou of taxcs on its first ton projocts for the fiscal ycar of 194k4-i5
wore 95 percent grecater than the taxes actually collected on the propertics in the
yoar prior to thoir acquisition by the Authority. Nor is this all. The 13th Annual
Roport of tho Now York City Housing Authority shows savings of $25 million in in-
torest paymonts and $k,640,000 in subsidics. This was accomplished through rofinance
ing bond issucs at lowor ratos and inercasing privato participation in the loan from
tho original 17.75 percont to almost 86 porcent. "This meant that on 69 porcent of

~ the loan, Governmont bonds bearing an average intcrost rate of 3,04 porcent were re-

placed with the privately held bonds at only 2.13 perconte.® Tho lower intcrost on-
abled the Authority to roduce the lifc of the loan from 55 to 43 ycars and save al-
most half of tho original intorest cost. The savings reported by the New York City
Housing Authority on intcrest paymants alone arc cqual to the tax subsidy granted
by the city to Metropolitan's Stuyvesant Projoct for 12 1/2 ycars.
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tion is that the value of the sitc prior to construction of subsidized buildings on
i% would not have been augmented by privatc capital in the absence of the subsidy;
thet is private cnterprise would not have increased the valuc of the sitc at any
time during the period for which the subsidy is granted. In the case of Stuyvesant
Town, for example, the abbreviated form of the assumption is that without subsidiza-
tion private capital would not have added to the total value of the site throughout
the 25 year tax abatement period. The short version of the assumption, however, is
misleadingly simple. In order to validate the something-for-nothing argument in
favor of tax exemptions for private housing, a more comprehensive assumption is
needed, Tt must be assumed that the subsidized project will not discourage private
capital from investing in whatever new construction it would have undertalen had

not the subsidized building been erected. The terms of this assumption must extend
to the entire rental market area affected by the subsidized project in guestion.
Again taking Stuyvesant Town as an example, the full assumption behind the something-
for-nothing argument necessarily is that the project, throughout its life, will not
discourage private capital from entering into construction work in New York City.
Should the project encourage some kinds of private building (such as commercial
structures) and discourage others, the assumption requires that the values lost
through the discouragement not exceed those gained through the encouragement.«

Spelled out in this manner the full assumption, which underlies the argu~
ment that property tax subsidies for private housing are costless, appears to e
highly unrealistic. The unrealism is seen most easily in the case of carte blancha
tax subsidies given for all new apartments constructed within a fixed period, s~y
five years. It has been pointed out that under such subsidies private enterprise
would build for the markets it would most likely supply in the absence of subsidies.
™is means that carte blanche subsidies would accelerate the construction of accom-
mocdations for families at the upper end of the income scale. If the subsidies are
effective more apartments will be built during the five jears than if no subsidies
were granted. At the end of that time the demand for modern apartments (by high
income families) accordingly will be more nearly satisfied because of the subsidiza~
tion, To the extent that tax exempt buildings supply the needs of those who can
affcrd modern apartments, new unsubsidized ventures in residential construction be-
come less attractive to capital. In other words, because both subsidized and unzib=
sidized new buildings would aim at drawing tenants from families at the upper end of
the ‘income scale, the competition would discourage construction of new unsubsicized
accommodations. The assumption that the subsidy would not discourage capital fiom
entering into unsubsidized residential building thus is realistic only if it be
further sssumed that private capital is no longer interested in providing housing
even for thosi at the top of the income scale. Such pessimism does not seem war-
ranted today.

A similar analysis is applicable to property tax subsidies which are
coupled to rent or profit controls. These subsidy plans, it has been shown, might
»esult in rentals below those which would obtain in comparable structures without
subsidization; but the plans cannot be counted on to reduce rentals substantially.
The experience with Stuyvesant Town indicates that by and large the subsidized
accommodations can be afforded only by those in the upper third of the income scales

1Tt has been suggested that subsidized private housing projects will stim-
 ulate construction of new commercial structures, and that the existence of these
- would counteract the shrinkage in the tax base. Here again it seems unreasonable to
assume that subsidized private housing projects would be a greater stimulant to com~
 mercial construction than unsubsidized housing projects. The contrary might be true
- gince some of the Metropolitan projects are more or less self-contained, including
appurtenant commercial facilitiocs.
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It is for this reason that investment in projects like Stuyvesant Town potentially
compete with investment in unsubsidized rental housing. The competition might ex-
tend in two directions. On the one hand, those who can afford the subsidized ac-
commodations are sufficiently high on the income scale to be realistically viewed
as potential customers of unsubsidized apartments. A relatively small drop in
building costs, for example, might turn this group into ready customers if satis-
factory subsidized housing were not available to them. On the other hand, some of
occupants of the subsidized projects doubtless could afford to pay the higher rent-
als which would make new ventures attractive to unsubsidized capitals The availa-
bility of comparable subsidized accommodations would remove them from that market.

These propositions may be illustrated in terms of two housing projects of
the Metropolitan Life Insurance Company. Subsidized Stuyvesant Town already has
been described. A few blocks away Metropolitan is completing its Peter Cooper pro-
jects This is an unsubsidized 19 acre development containing 2500 units, Monthly
rentals range from $85 to $130 as compared vith $50 to %91 for Stuyvesant Town.

The differential between the two rental scales in part is accounted for by the sub-
sidy granted to Stuyvesant Town. In large measure, however, it is due to the fact
that Peter Cooper is a "luxury" project while Stuyvesant Town is not. Even so, the
two projects probably compete with each other to the extent that some tenants of
the subsidized project could afford the rental charged in the unsubsidized develop-
ment. And, the existence of Stuyvesant Town is likely to lessen the attractiveness
of undertaking another unsubsidized project having accommodations comparable to it.

The fact that subsidized private capital tends to drive out unsubsidized
private capital has an important bearing on the distribution of the burden of a pro-
perty tax subsidy for private housing. bost American cities obtain the bulk of
their revenues from a tax on real property. Because existing structures are con-
stantly deteriorating, new improvements are relied upon to maintain the base of that
tax, lithout new improvements the base would automatically shrink as existing build=
ings wore out. The same effect will be produced by property tax subsidies for hous-
ing. Through discouraging unsubsidized developments they will act to contract the

~base of the tax itself,

To maintain revemues in face of a shrinking property tax base, local
govermments will have to increase existing taxes or seek new sources of revenue,
Experience indicates strongly that, following the lines of least resistance, it is
politically more feasible to hike up established taxes than introduce new levies.
The record also shows that when receipts from a property tax fall the usual reaction
is to raise assessed values or the rates of that tax. Thus, it is reasonable to
predict that shrinkage in the tax base caused by exemptions for private housing will
be compensated by increases in the effective rates of the property tax. These in-
creases, in turn, would be an added deterrent to the investment of unsubsidized cap=-
ital in residential housing construction. They thereby would serve to further im-
pair the property tax base.

: Under the circumstances outlined, the burden of increased property tax
rates would fall upon several groups. It would fall directly on those who already -
own their own homes. Annual overhead charges of home-owning would be cnlarged; and,
because this would make home-owning less attractive, the sales values of homes would
decline, In short, the increase in taxes could not be shifted by home-owners. The
new effective rates would also apply to unsubsidized landlords, but a substantial
part of the incrcase probably could be passcd on to tenants. These relationships
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contain an interesting implication as to who will bear the burden of real property
tax subsidies for private housing if cities do not develop new sources of revenue,
The vast majority of unsubsidized tenants are families with moderate or low incomes;
and a large proportion of home-ovmers are families with moderate incomes. It is they
who will be called upon to carry a larger share of the property tax burden in order
to provide the subsidized housing--even though they might not be able to afford the
subsidized new apartment.

Thus it is apparent that the distribution of the burden of property tax
subsidies for housing is intimately linked with the kind of housing which will be
fostered by the subsidies. "When . . «  examption is extended to private develop-
ment for a higher income tenancy, the city is deprived of the potential revenue
which would have accrued to it when private cnterpiise in the nommal course of events
got around to providing dwellings for that group." This loss of revenue, if it is
to be offset, very likely will place an added burden on the regressive municipal tax
gystems. Indirectly the inequities and undesirable characteristics of thesec systams
would bo further aggravated. On the other hand, when "the city exempts low-rent puie
lic housing projects from tax on the improvements . o o it loscs no potential rewe
nues, since the low-income families are not prospective customers for the potential
private enterprise market."* Where this is so the subsidy raises no special problems
regarding the distribution of its cost.

Tho will be in a position to receive property tax subsidies for private
housing? A carte blanche exemption of all new improvements from the tax would not
present any complications concerning beneficiaries. Those who invested in housing
and received the subsidy by and large would be the kinds of investors who would be
most likely to invest in housing in the absence of a subsidy. The subsidy would
merely make the investment more attractive to them. It already has been noted, how-
ever, that contemporary property tax subsidies for private housing are almost always
tied in with comprehensive redevelopment schemes. These plans generally call for
large scale housing projects. Consequently it becomes necessary to venture large
amounts of private capital in order to qualify for the subsidy. This requirement in
part accounts for the fact that each of the subsidized developments in New York has
been undertaken by a big insurance company. Few existing organizations except the
largest insurance companies and banks have the resources for investing in sizable
redevelopment projects. New independent corporations organized especially for re-
development work are hot likely to be ih a position to advance the necessary capitale
The present prospect is that they would encounter great difficulty in raising funds
from the public unless the investments were guaranteed by a governmental unit--arother
kind of subsidization. :

1ybrams, The Future of Housing (1946), p. 336.
2Ibid., p. 336.

"Therefore, such exemptions on public housing, while technically they may
be subsidies, represent not out-of-pocket loss., The tax exemption on such projects

 represents a dollar loss only to the extent that payments in lieu of taxes run less

than the taxes paid on the site prior to its reconstruction and here it must be
matched against the social and economic gains resulting from re-housing.! Abrams,
The Subsidy and Housing, Journal of Land and Public Utility Economics, May 1946,

ps 139.
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It is not to be implied that ownership of apartment houses, particularly
large projects, by insurance companies (or banks) is necessarily undesirable, In the
past a substantial portion of all residential mortgages was held by these organiza-
tions. Apart from subsidies there has been a tendency for these institutional in-
vestors to become land-lords rather than financiers of rental housing. The change
from ownership of debts to ovmership of equities may prove to be viithout significance
as far as the over-all housing problem is concerned. that merits comment here is
that property tax subsidies accompanying private redevelopment plans are accelerating
the trend toward institutional ovmership of residential property. Already the werld's
largest privately managed corporation, the eight billion dollar Metropolitan Life,
has become the world's biggest private landlord. Upon completion of the projects
presently under construction the corporation will own outright apartment buildings
housing 31,566 families, or about 100,000 persons.

There is a curious paradox to be found here. It seems almost certain that

5  tax subsidies for private redevelopment projects will be received primarily, if not
' entirely, by large institutional investors. The subsidized projects not only will
narrow the market for new unsubsidized housing but will tend to depress rentals in

existing unsubsidized structures. The subsidies thus will reinforce the movement of
large institutions to displace individuals and small corporations as metropolitan

lﬂearings befdre the Committee on Banking and Currency--United States
Senate, 80th Congress. 1lst Session, 1947 on Bills Pertaining to National Housinge
Testimony of Mr. George Gove, Vice President of the Metropolitan Life Insurance Co:

(ppe 340-41)

| #The Metropolitan Life Insurance Co. has built housing in four cities (New
York, Los Angeles, San Francisco, and Alexandria, Va.) for 19,08l families. The
company is now engaged in building three more communities (in New York) for 12,482
familiese

Mhen the work now under way is completed in 1947-48 the company will hawve
built apartment homes for 31,566  families or approximately 100,000 persons and viiil
have invested upward of $200,000,000, The housing is distributed as follows:

Location No. of Apts.

Long Island City New York (Queens) 2,125
Parkchester " #  (Bronx) 12,272
Parkfairfax Alexandria, Va. 1,684
Parklabrea Los Angeles ' 1,316
Parkmerced San Francisco 1,687
Stuyvesant Towm New York (Manhattan) 8,755
Riverton¥ New York 1,232
Peter Cooper Village New York 2,495

Total 31,566

#Under congtruction"
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landlords and, simultaneously, undermine the values of their properties., Moreover,
every new privately owned building exempted from taxation will tend to increase the
tax burden of those who bear the cost of municipal services. Yet, in spite of these
prospects, the associations representing the property ovmers who will be adversely
affected by the adoption of redevelomment plans and tax subsidies have lent their
support to them. And, to complete the paradox, these same associations continually
oppose subsidization of housing for those who cannot afford to pay an economic rente

How will private accommodations subsidized by means of a property tax
exemption be allocated? If the subsidy were divorced from rent and profit controls
the price system would effect the allocation. When demand at prevailing rentals ez~
ceeded the supply of apartments an increase in rents would theoretically equate thz
two. But, as has been observed, rent and profit controls are usually central fea::
tures in redevelopment plans embodying property tax subsidies. The controls pre-
sumably are designed to keep actual rentals below what they would be in the absence
of such controls, If they succeed in this function the demand for subsidized apart-
ments vill exceed supply and it will be necessary to ration the accornmodations.

This predicament already has occurred in Stuyvesant Town. Even before the buildings
were ready for occupancy, applications outran apartments better than ten to one.

Rationing either inside or outside the price mechanism is an arbitrary
process., In one case it depends directly on human judgments and personal decisions,
and in the other the no less arbitrary but less direct operations of the markets -
The possibility of error, corruption and favoritism cannot be overlooked, Moreover,
there is little likelihood (especially in peacetime) of general agreement on what
principles should govern in making the distribution. The Federal Public Housing
Authority repeatedly has encountered opposition to and dissatisfaction with the sys-
tem of priorities it has followed in allocating low rental dwellings. There is apt
to be even less agreement on the general principles which ought to be employed in
rationing subsidized housing among families with moderate or high incomes. The needs
of such applicants are not as obvious or measurable as in the case of those at the
bottom of the income scale, and no other basis of priority seems acceptable, Under
these circumstances rationing becomes all the more arbitrary and subject to abuse.

The power to ration housing is especially important because its exercise |
has a tremendous effect on the lives of thosc interested in the accommodations. |
Whether a family lives in subsidized or unsubsidized housing is apt to determine |
both the type of envirorment in which it settles and the share of its income which |
is devoted to housing (and, therefore, the balance available for other things). "If
the power is so vital that one hesitates to entrust it to governmental officials,
should not one pause even longer before delegating it to private institutions which
qualify for a property tax subsidy? The dangers implicit in private rationing of
housing are highlighted by the attitude of the proprietors of Stuyvesant Tovn on
racial segregation, Soon after the project was announced, the chairman of the board
of Metropolitan Life made the pronouncement that: "Negroes and Vhites don't mix + o o
« ¢ o perhaps they will in a hundred years . » « « If we brought thom into this de~
velopment, it would be to the Eetriment of the city, too, because it would depress
all the surrounding property."- The attempt to cxclude Negroes from the project led
to passage of a New York City ordinance prohibiting discrimination because of race,

lAbrams s The Future of Housing (1946), pe 322.
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ereed or color in the selection of business or residential tenants for any future
properties built by private nterprise vhen tax exemption is used under the Stafmte
Redevelopment Companies Law.™ The dangers of private rationing are thus officially
recognized. But of equal or greater significance is that fact that at least some

. of the potential proprietors of future subsidized redevelomments do not like the
| policy of the ordinance-~-and it is they who will be in charge of any rationing pro-
grams made necessary by subsidization.

) * ' With the power to ration subsidized accammodations placed in private in-
stitutional hands, the property tax subsidy--as part of the typical private redevclop-
ment scheme~-fosters a curious matrix of relationships. The cost of the subsidy
probably will be borne in large part by families with low or moderate incomes. The
subsidy will most likely be given to insurance campanies and other large investment
institutions. It foreseeably will be used to build accommodations which only fam-
iljes with comparztively high incomes can affords And, the selection of occupants
who are to enjoy the subsidized rentals presunably will be undertaken by the imsti-\-
tutional owners,.

This matrix brings into clearer relief what the public purchases with
property tax subsidies for private housing., If the tax subsidy is accompanied by
rent or profit controls it may be effective in keeping rents belov what they might
otherwise be. But the reduction in rents is not likely to be great enough to bring
the subsidized acconmodations within the reach of two-thirds of all urban families.
The cambination of tax subsidy plus remt or “profit controls is unlikely to do

 more than lessen the amount of rent which some families in the upper income brackets
will pay. On the other hand, omitting rent or profit controls from private redevelop-
ment plans might well result in the same amount of capital being attracted into the
rental housing field-in the absence of a subsidy. As in the case of Metropolitan's
Peter Cooper Project, higher rentals would take the place of the tax subsidy. This”
arrangement would avoid the need for rationing subsidized accommodations. It would,
moreover, underline the most critical aspect of property tax subsidies for private
housing: they are not calculated to lead to the production of housing accommodations

~ for the average American family. ‘

Perhaps the most unfortunate aspect of this conclusion is that property

. _ tax subsidies for private housing thereby became a part of an old tradition of the

housing industry, The tradition is not easily articulated. Tts essence, however,

geems to be contained in the following exchange of thoughts between Senator Ellender,

an advocate of public housing, and Mr. Farr, a past President of the National Associ-
ation of Real Estate Boards:

é

Senator Ellender: "And your method « « . is to tear (the blighted
buiddings) down and let the people who live in there live in the
older houses that would be vacated-by those who would be fortunate
enough to build on this new ground, supplied partly by Federal aid
and State aid, and maybe city aide That is your plan, isntt it?

Mr, Farr:; "That has been the custom for years and years."2

"lpgeal Law 453 1947, See also J 41-l.2 Administrative Code of City of
" New Yorke Local Iaw 20, 194L. '

PR

' 24earings before the Committee on Bankifng and Onrvency. United States
Senate. 79th Congresse. First Session on S. 1592, A'Bill 4o Patablish-a Hation

~ Housing Policy and Provide for its Exeemtion, Part 1, 1945, Ps 450,
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PRELTMINARY HOUSING MFMORANDUM NO. A4

THE CONTINUING CRISIS T HOUSING
I, The Problen

- -

\ Few) if any, of the social problems with which we have been confronted since
the end of the war have attracted so much attention and study with so little to show
for it as the housing problem.~ Where is thére a newspaper whose want ads and news
stories do not tell of the desperate need for housing? Vhere is there a city whose
ordinances safeguarding health and prohibiting overcrowding are not honored more in-
the breach than the observance? Millions of substandard dwellings are now occupiza,
as well as innumerable reconditioned army’barracks and temporary prefabricated uniis.
And the overcrowding is greater than ever} -According to estimates of the National
Housing Agency, "the construction of 12,600,000 non~farm dwelling units will be need=
ed in the United States” during the first ten years after the WaTed

2

o

b4

Numerous proposals have been made for satisfying this need. In general,
they are based on the premise that adequate housing cannot be provided for all in-
came groups without help from the govermnment. Petitions for governmental aid tenc
to fall into two rather broad categorics. In one may be grouped suggestions fo.
various kinds of subsidies to enable the building industry, as presently constiiuted,
to construct houses for income groups for which it could nét otherwise build at 2
profit, In the second category belong the various proposals for lowering building
costs through elimination of price-fixing agreecments and other restrictions that con-
tribute to the high cost of housing. None of these proposals hold much promise foe

&

’

PO v W "

o

’l"'.l‘he housing-problem is not one problem-but a cambination of interrelated

prcblemss Land values, building codes, tax rates, material costs, labor costs, legal
problems, adequate financing, zoning and site planning, housing management and the

effective administration of the necessary private and public agencies are all prohlems | |

in themselves, and taken as a whole they constitute the housing problem." National™*
R;sorurces Planning Board. Housing Monograph Series. Housing the Continuing Problem,
19404

2Substandard in that they were in need of major repairs or lacked bathing or
toilet facilities. A nationwide sample survey’made by the Census Bureau in June 1946
indicated that approximately a fifth of the 10 »500,000 veterans of Vorld Wer II in
nonfarm areas were living in dwelling units which were in need of mejor repairs or
lacked a private bath,

3utn an age and in a country of big money, power, and mass production, we
have the anachronism that the production of one of the three essentials of life has’
béen’allowed to remain a mattér for small capital, individual action and handicrafte"
A, C» Shire (Technical Editor. The Architectural Forum, and Consulting Engineer)
"Rationalization of the Hamé Building Industry" in Harvard City Planning Studdes XII
1938 Urban Blight and Slums, Chi XXIV, pe 331e ‘
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jpmediate relief., Notwithstanding priorities, allecation of materials, premium pay-
ments, guaranteed mortgages, reduced interest rates and tax concessions, only 1
453, permanent, nonfarm family dwellings were constructed during the year 1946,

" less than enough to house the new families forméd during the year. The prospects

for new housing in 1947 are even less promising.

v

The following statement from Senator Taft!s report of August 1, 1945 on
Postwar Housing is as timely today as when it was written:

Up to the present time, we have never been able to approach’
the objective of an adequate supply of decent housing, Our growth haw
heretofore been so rapid, and the demands upon our resources SO great
that, extept for short periods, we have not been able to do more than
to attain the rate of house production appraximately that of the net
addition in the number of families.

The result is that we have had to keep in use practically
all of past production that could be made to stand and have never been
able to adopt and adhere to any policy of replacement. Slums have in-
evitably grown up in all our cities and in our tovms and in the open
country-side; and overcrowding and makeshift alteration have necessarily
been utilized to balance our shor’bcom:in‘.f;s.2

The unfilled housing needs of the nineteen thirties generated persistent
pressure for governmental intervention in what traditionally had been regarded as an
individual problem, subject only to state or local regulation. Only during periods
of war or economic stress had the federal government heen expected to concern itself
with housing. It was the collapse of rcalestate valucs during the depression of the
early thirties that led to the creation of federal agencies to stem the wave of fove~=
clzsures, strengthen the financial position of the mortgage bankers and bring aboub
a revival of the home building industry by insuring private lending institutions on
rosidentisl loans made in accordance with conditions approved by the Federal Hourring
Adninistration. The bi-partisan housing measure knovm as The Wagner-Ellender~Ta’h
BIll, represented the first serious effort to deal with the housing problem on other
than an emergency pisge-meal basis. This omnibus bill, S. 1592, which passed the ~
Senate only to die in the House embodied a comprehensive long-term housing program.

. Tbs Policy Preamble, declared that

e o o the general welfare and security of the nation and the health
and living standards of its people require a production of residential
construction and related commmnity development sufficient to remedy the
serious cumulative housing shortage, to ecliminate slums and blighted
areas, to realize as soon as feasible the goal of a decent home and &

nited States-Department of Labois Bureau of Labor Statistics. Con=
struction, January 1947, Housing, Table La. If temporary dwellings, trailers and
g‘gliegogmergency units are included, the total for the year will be increased to
? ®

2Report to the Special Camittee on Postwar Econamic Policy and Planning by
the Subcommittee on Housing and Urban Redevelopment Pursuant to S. Res. 33 Postwar
Housing Auge. 1, 1945, p. 3.
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suitable living enviromment for every American family, and to develop
and redevelop communities so as to advance the growth and wealth of
the Nation. The Congress further declares that such production is
necessary to enable the construction industry to make its full con=-
tribution toward an economy of full production and full employment o
The policies to be followed in obtaining these objectives are

(1) private enterprise shall be encouraged to serve as large & part
of the total need as it canj

(2) governmental assistance shall be utilized where feasible to
enable private enterprise to serve more of the total need;

(3) governmental a2id to clear slums and provide adequate housing
for groups with incomes so low that they cannot otherwise
be served shall be extended only to those localities which
ostimate their own needs and demonstrate that these nceds
cannot fully be met through reliance solely upon private -

' entorprise and without such aid; and ‘

(4) in order to achieve unified and coordinated activity, and to
pramote efficiency and economy, the main functions of the
Government in housing and related community de?[elopment
shall be consolidated as provided in this Act.

The housing shortage in the United States is not a by-product of war. Under
the pressure of organizing the econamy for purpuses of war, we actually succeeded in
building more dwelling units than at any time since the boom period of the twertiese
But, housing for workers in war centers could not wipe out the backlog of unfilled
housing needs. Between the Vorld Economic Depression and the outbreak of war, resi-
dential building had not kept pace with family formation. This was not due to any
lack of building materials or of the skills needed to construct homes on a par with
such other products of our industrial civilization as automobiles, aeroplanes and
electric refrigerators. It was simply due to the fact that houses cost too much.
Residential construction is essentially a series of small-scale handicraft'gperations
carried on largely by builders who construct only one or two houses a year.” The
bulk of the population can no more afford houses built by such eestly methods than
they can afford "made-to-order® clothing. Nor can they be satisfactorily housed in
the structures vacated by those able to afford new homes, because not enough pecplie
are in that fortunate category. Until new dwellings are constructed at a rate ox-~
ceeding the net rate of family formation the housing shortage cannot be alleviated.

The past record of the building industry has not been such as to inspire
confidence in its ability to meet such a challenge. Even now it asks only to be let
alone to repeat its performance of the twenties by building for the higher-price
market. As presently constituted, the industry is in no position to match the per-
formence of the mass production industries and to attain volume production through
lower-unit prices. In fact, so many different interests are involved in residential
construction that it is unlikely that any one group would be able to reduce prices

lﬂearings before the Committee on Banking and Currency. United States

' Semate, 79th Congress, 1lst Session on S. 1592 - A Bill to Establish a National

Housing Policy and Provide for Its Execution, Part 1 (Revised), p. 465.

: 2Builders of 1-Family Houses in 72 Cities., Fram the Monthly Labor Review,
(sept. 1940) Serial R, 1151,
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sufficiently to affect volume. As mounting costs price ever larger segments of the
, population out of the market, it becomes apparent that we can no longer depend on
the haphazard methods of the past for housing.

, The present housing emergency did not develop without warning. For months

~ before and after V-J Day, extensive hearings were held in Vashington on various
aspects of the housing problem. Real estate boards, the Chamber of Commerce, associ-

ations of architects, builders, building material manufacturers and dealers, ‘mortgage

lenders, bankers, insurance companies, veterans! organizations, labor unions, reii-

- gious and welfare workers, municipal and federal officials,~-all called attention to

" an acute housing shortage that would become increasingly critical as the veterans

returned. Everyone agreed that the need was great, but there were differences of "

opinion as to the number and kind of dwelling units reguired to satisfy that need.

It wos agreed that private enterprise should do the job, but there were differences

of opinion as to the incentives needed to get private enterprise to do so.

To say that private enterprise should do the job is simply another way of
/! saying that the forms of business enterprise that traditionally have been concerned

. with financing, building and selling houses should continue to perfom their custom- -
ary functions, PExcept during time of war, credit, building sites, building materiaic,
and econstruction services are always available for either individual hames or aparc-~
ment houses, provided only that the anticipated monetary return to the various groups
participating in such residential construction be at least as great as might be
obtained from alternative investments or other economic activities such as industrial
anc. commercial construction. In the past, the prospect of such greater profits has
provided sufficient incentive to activate the various groups interested in residential
construction, To the extent that such relatively higher profits are anticipated,
‘private enterprise, in the person of mortgage bankers, realtors, contractors, sub-
contractors and building material suppliers, cen be expected to make additional
housing available. The kind end quantity of housing produced, however, is dependent
upon the individual judgments of the various businessmen engaged in residential con=
- struction. These judgments are in turn influénced by such ordinary business considen=

- abions as interest rates and production costs, and especially by estimates of hous-

ing demand. In other words, the day to day decisiondg of the businessmen concerned
with residential construction set the pattern and determine the quantity of such con-
struction.

As a rule, houses are constructed for those who can afford them. The rule
of thumb for determining ability to pay assumes 2-1/2 times the annuzl income to be’
. the maximum amount for which the prospective home-owner can safely obligate himselfs
The potential effective demand for hames is forecast by checking family income againe
st building consts. Simce these consts are, and have been, so high as to discourage

- the construction of houses for any except those in the upper fifth of the income

scale, plans of private builders for the early postvar years called for the con~
struction of houses for the "easier higher-priced market.”2 By the time this profis-
* table market was saturated, it was hoped that building materials would be more )
- plentiful and less costly, so as to permit the éonstruction of lower~priced homese

7

iR - ¥hile the housing requirements of the higher-ineame groups were being taken care of,

’

lHearings, Sub—Committee, Part 12, p. 1859. Statement of L. E, Mahan,
President Mortgage Bankers Association.

v N rd

-

- ZPrivate Housing Prospécts, The Conference Board Business Record, Vole II,
o NOQ_ ls Dece 1944~Jan, 191»5, Pite 271=75.
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the homebuilding industry could function more effectively, it was suggested, "if
private builders do not have to compéte with public housing agencies for lumbér,
cement and other essential materials."l The so-called public housing program, far
from being the marked departure from private enterprise that the term public might
suggest, actually made it possible for private contractors to build for groups whose
incomes are too low to make such construction profitable in the absence of gévern-
mental aid; the public aspect is principally in the form of overall planning, throuyh
loans to local housing authorities or by guaranteeing the repayment of private loans
used for.low-cost housing.

; The housing problem, obviously, does not mean the same thing to everyone who'
~ digousses it. Public officials and representatives of religious and welfare agencies,
labor unions and veterans! organizations tend to think in terms of the kind and quan-~
tity of housing needed to provide minimum standards of sanitation and decency for
evoryone without regard to economic status. Business groups, on‘the other hand, must
- by their very nature be concerned with effective demand, that is, the kind and quaiti-
.ty of housing for which people are able and willing to pay. Hovever great the over-
crowding or need may be, unless the purchasing power is available to translate it in-
" to effective demand, it is not part of the housing problem with which business entcr-
. prise is girectly concerned, The way in which the industry responded to the renoval
of wartime building regulations was necessarily determined by the views of individual
businessmen on the housing problem. An examination of their views should, therefore,
aid in forecasting the future of housing in the United Statese
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II. Tha Housing Problem as Seen by Private Enterprise

A, Chamber of Cammerce of the United States

"hat is the housing problem®? queried L. D. Meredith, an insurance execu-
tive representing the Chamber of Commerce before the Committee on Banking and
_Gurrency of the United States Senate on December 5, 1945. He thereupon answered that
question as followss .

b An acute housing shortage in practically every city in the
country results from necessary restrictions on’ construction during the
war period, from a rapid increase in marriages, and the fact that re-
conversion not yet has reached the state at which houses can be pro=-

" duced in volume., Then there is, as always, the group of individuals
with véry low income whose housing conditions could be greatly im-
proved. Yet it is difficult for many of us to see anything in the so-
called housing problem'fxich cannot be cared for by private enterprise
and private productione.

The senators were assured that "the quickest and most economical way to meet housing
needs is to leave private enterprise free to build for the demand whenever it mal”
appear." The Gonstruction of new houses would result in vacancies in less expen-iva
_quarters which, in turn, would become available for occupancy by another group tend
thus the process of shifting occupancy extends throughout the income scale" until
"only the poorest housing remains unoccupied." Pointing out that the home~-building’
. industry is comprised of "hundreds of thousands of contractors, builders, suppliers,
‘professional firms, and lending institutions", Mr. Meredith suggested that "the Fed~
eral Government can play its most effective role by encouraging and clearing the
way for this decentralized industry and cammunity action." In his opinioh, "the
 bagie obstacle to an over-all treatment of housing" lay in this decentralized
charactér of the construction industry. "The great hurdle in the path of speedy
correction of housing shortages", was in "inflated construction costs and abnormal
real estate values." Part and parcel of this problem of inflated costs is the in=-
terest rate. "It is imperative that the net return on mértgige loans must be atirac-
tive to investors in order to induce them to make loans®, Mr, Meredith insisted, at
the same time pointing out that prospective mortgagors are in constant competition
with other Borrowers, "There is little reason to save when interest rates are ox-
tremely low," he remarked. An increase in the rate of interest would not only en-
~courage saving but would also check the inflationary boom in real estate.. Money ”
which is now seeking investment in mortgages would be drawn toward Government bonds

ljearings before the Committee on Banking and Currencys United States
Senate. 79th Congress, lst Session on S, 1592 ~ A Bill to Establish a National
‘Housing Policy and Provide for ITts Execution, Part 1 (Revised)s pe 465-4736

2earings befére the Committee on Banking and Currenéy United'Statés Senates
 .Seventy=Ninth Congresse First Session on Se 1592, Part 1, ppe 465-473¢ Hr. Meredith
 did not explain how increasing such an important part of housing costs as interést
 rates would aid in correcting housing shortages attributable to excessive costse
nYau all know that the interest factor is the biggest single factor over a long per=
iod of years in the ultimate rents to be charged for any type of buildings that are
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- {,3,_,lkmtgpge Bankers Association of America

.. * Earlier in the afternoon of which the Chamber of Commerce made its views
known, the Senate Committee heard L, Ee Mahan of the Mortgage Bankers Association of
Mmerica declare: M"there is a serious housing shortage throughout the entire nabion
and mortgage funds are required for industrial and commercial expansion.! Months
before V-~J day, the Association had submitted a statement to the Subcommittee on
Housing and Urban Redevelopment calling attention to the acute housing shortage and
urging "that present controls be continued until such time as there may be a normal
flow of materials and available labor." Reference vas made to figures which show
that "almost 64 percent of the builders in 72 cities constructed only one house a
year" and the suggestion made that "the one or two house a year builder should be
discouraged in' the building of average homes.! If low-priced housing were to be
made available, it would have to be produced on a wholesale basis rather than by
‘means of small-scale retail operations as heretofore. Rental housing in particular
was needed. The period of speculative apartment building during the boom following
VWorld War I had brought "financial ruin to a large number of investors in real estate

' mortgage bonds." However, we now have the Securities & Exchange Commission to pro-
tect the public on invextments in issues having nation-wide distribution. Because
of their coamt, the SEC controls are applicable chiefly to issues in excess of $1
million. The mortgage bankers urged therefore that the Securities & Exchange Act of
1934 be amended to make it "applicable to urban rehabilitation and at the same time,
40 encourage proper controls over the distribution of real-estate securities so that
the investing public may be protected against the unscrupulous promoters.! The loss
'to investors in the apartment houses built during the boom in the twenties was
attributed to "competitive lending based on overzealous appraising." thile adhering
to the principle that "private enterprise and local corrmunities should be responsible .
for the development of housing needs, the mortgage bankers insisted that the Federal
Government has "a élear responsibility to help private enterprise and local communi-

. ties to do the job." The Federal Housing Administration came in for special commen-
dation as "an aid to the mortgage lending field." The appreciation of the insti=
tutional investors of the Madvantage of lending funds with FHA insurance" was admit-
‘tedly influenced by the fact that the majority of the members of the Mortgéie Bankers
Association recall the conditions prevailing immediately after World Var I.~ Mr.
Mahan, during his appearance before the Senate Committee on Banking and Currency on
December 5, 1945, estimated that the membership of the Association, consisting or

1ife insurance companies, commercial banks and trust companies, title companies,.
and mortgage loan correspondents, represented "something in excess of 70 percent of
the available mortgage~lending funds of the country" excluding investment funds in
the hands of individuals. The mortgage bankers, he said, ncommend and are in sympa-
~ thy with the policies set forth in the preamble" of the Vlagner-Ellender-Taft Bills
_ Jn their opinion, Many legislation designed to assist the housing program should

o
N

undertaken in‘a large=-scale project, whether it is residential, commercial
or industrial," Ira S, Robbins, Acting State Commissioner of Housing for '
New York told the National Conference on Postwar Housing on March 8, 19Lk. -
"The rate of interest over a period of twenty, thirty, forty or fifty years'
Mr. Robbins pointed out, Mis going to outweigh and be more important than
the land cost, the labor cost or the materials cost."

o

ljearings, Subcimmittee on Housing and Urban Redevelopment. Part 12, Janu~
ary 17, 1945, p. 1847-1849.
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. give encouragement to all the important lending groups which include the life ingur-—

ance companies, the mutual savings banks, commercial banks and trust companies,"

0. _Life Insurance Association of America

’

: The first-named of these lending groups, the life insurance companies, B
already held over 18 percent of the country's nonfarm rortgage debt, the spokesn}agx
for the Iife Insurance Association of America subsequently told the Senate Committee.

" \During his appearancé before the Comrittee on December 17, 1945 on behalf of the

Association, Lewis W. Douglas, president of the lutual Life Insurance Company, dis- ~
closed that "approximately one-third of all the FHA mortgages insured under title I,
section 203 of the FHA Act" were in the investment portfolios of the life insurance
companies at the end of the preceding year.  fith an investment of more than $5
‘billion, or about 1k percent of their funds, in nonfam mortgages, the insurance
companies could not but be concerned at "the decline in the rate of interest, contin~
‘uous and steady, and the precipitate fall in the rate during the last 1k years.! In
'pleading their case for higher interest rates, Mre Douglas went into some detail to
show how muchr a' 1 pertent Gncrease in the rate of interest would moan to them, 'Hous- -
ing, if undertaken in an appropriate economic environment and under a legislative ’
mantle of encouragement," he declared, "can be the same sort of prop to the economic
life of the American peopls, and can play the same role during the next decade, per-:
haps even during the next quarter of a century that the construction of the rail-
roads across the continent, the development of the automobile industry, and the ex-
pansion of the public utilities in the twenties, have played in the past."

" De United States Savings and Loan League

‘ ‘Two of the aforementioned lending groups, the mutual savings banks and the
commercial banks, at the close of 1944 held, respectively, slightly less than 1k per-
cent of the countryls total urban and farm mortgage debt of 31,7 billion. They were

* exceeded in importance as sources of mortgage funds only by the life insurance cam-

panies and the savings Agd loan associations, the latter holding slightly more than
1, percent of the total,? These associations, organized into the United States Sav-

" ings and Loan league, specialize in loans to individuals for purposes of home owner-

ship. In a statement prepared for the Senate Banking and Currency Committee, Morton
Bodfish, BExecutive Secretary of the League, indicated that the 3,653 member insti-
tutions provide credit for "between 35 and 4O percent of the home purchases and home
building in the country.® Like the spokesmen for the Chamber of Commerce, mortgage

. bankers and life insurance companies, Mr. Bodfish called attention to the tacute

housing shortage . . « in every city and town in the Nation." He attributed this
shortage to the "migration from rural to urban areas, increases in the number of
‘family units, and the elimination of small contractors and house building in any vol=
wne due to the necessary control and diversion of men and materials for war purposcs.”
On behalf of the members of his organization, Mr. Bodfish urged that every possible

1Hear:ings, Part I, ppe. 393-5.}
%Hearings, Part I, ppe 905-1he
31bide, Pe Slike
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. step be taken to (1) reestablish home builders, (2) vpersuade several hundreds of

. ‘thousands of men to seek employment in the construction- industry," and (3) - "break the

* ¢reisting bottlenecks in the production of brick, lumber, plumbing, roofing, and all
vhe other materials that are cssential for home construction.” Proposals to extend
the period of mortgage amortization to 32 years were deenied ill-advised while suggess
tions for 'new types of FHA apartment house or project mortgages® were opposed as
giving "undue encouragement and Government sponsorship in apartment building.” In
the opinion of the members of the United States Savings and Loan Lecague, "the Covern-
ment can and should retire entirely from the mortgage business.™ Slum clearance, on
the other hand, they regard as "an appropriate field for public action and public
expenditure." It was suggested in this connection that the Government could be most
helpful in the acquisition of high~priced slum lend, which should be Mwritten-down 4o
a reasonable use value" and then made available for its thighest and best use, public
- or private."l

E. National Association of Real Estate Boards

—

= #0ne of the difficulties of building on land in slum areas under private
capital is the high cost of land assembly", the spokesman for the National Association
‘of Real Estate Boards testified. For this rcason, the Association urged federal

" financial assistance for land assembly, but in "lump sum grants on 2 50-50 matching
basis." Appearing before the Senate Commitfee on-behalf of this organization of more
then 700 local real estate-boards, Newton C. Farr, 2 director of the National Assccia-

" tion of Real Estate Boards, declared the nation was facing "the most critical housing
 ghortage" in its history. He told the Committee that Mevery element necessary for
opening up a truly big-scale home-building program to meet the extraordinary need is

‘ gresent and available except abundant materials and labor'. This deficiency called
or Wgoordinated action-that can be given only by the Federal Government."! The gov-
ermment could best help, it was suggested, by stimulating the production of materials,
curtailing public works so that more materials could be channeled into housing, :
settling labor disputes, assisting in the recruiting of man-power, and encouraging
cities to Mput their building codes and zoning requirements on a reasonable basis.!
The National Association of Real Estate Boards, like the United States Savings and
Loan League, opposed the housing billts yield insurance provisions which were intended
to encourage the flow of funds into rental housing by guaranteeing a minimum return
on such investments. In summing up the position of his organization toward the hous=
ing problem, Mr. Farr repeated that 'the country desperately needs immediate con-
struction of dwellings, and every possible effort and coordination should be made by
the Government to speed production of housese" :

v

1bide, pe 8hke ’

He R. 2025, introduced on Febe 18, 1947 by Representative Crawford of Michiw

~ gan at the request of the National Home and Property Owners Foundation would make

FHA insured loans available to local redevelopment agencies for the purpose of

assembling and clearing slum sites to be sold at their use velue to private developers-

In contrast to the procedure followed by the Public Housing Authorities, where a slum

dwolling must be eliminated for each new dwelling supplied the Crawford Bill would

make federal aid available only on condition that displaced families be accomodated

1in existing housing or temporary housing."

2Hearings, Part I, pp. 480-2; DPD. 1,35-4364
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" Fe _Producers Council, Inc,

: The next day the Senate Committee heard the spokesman for the Producers
Council declare "there is large pent-up demand for housing and no additional firan-
cial ineertives are required to get home building extensively undervay."- Earlier
.in"the year, the president of this national organization of building materials and
equipment manufacturers had appeared before the Senate Subcommittee on Housing and
- Urban Redevelopment to make the following statement:

Under favorable conditions, it is the belief of the council
that as many as 950,000 to 1,000,000 new nonfarm dwelling units can be
built annually, on the average, during the 5-year period starting 12
months after the end of the war. If that goal is attained, we will
have built 500,000 more units than ever were built in any past 5-year
period, Yet only part of the total need will have been met, since by
the end of 1952 we will have needed approximately 10,000,000 new dwelling
units to house families vhich had no home of their own before the war,
new fam:lies formed since the war began, and families residing in
obsolete and substandard dWellln’fS.Z

.~ Moreover, "the need is vast." If it is to be filled "both private business and

Government must do a better job of planning than either has done at any time in *he
past M3 In the opinion of the manufacturers of building materials and equipment,

~ the prineipal limiting factor in the construction of new dwelling units within the

next year and a half or two years would be "the facilities of the home building

o inlustry, nh  Jts best record had been in 1925 when 937,000 houses were constructed,

‘Thireen years later, the Bureau of Labor Statistics, in a survey of the builders of
~ one-family houses in 72 cities, discovered that 6l percent of all such builders had
. constructed only one house each during the year 1938, while only 6 percent had

~ erected as many as tens

N Nationa) Retail Lumber Dealers Association

The National Refail Lumber Dealers Association also called attention to the
_sma.ll-scale, decentralized character of t he residential construction industry. The

e

M

lHearings, Part II, ps 56k.
2Iflea.r:'_mgs_Subcox;:m:'n:nl:ee on Housing and Urban Redevelopment, Parfb 14, p. 1987,
31bid., pe 1987.

l’Hearings before Cammitteé on Banking and Currency, Us.S. Senate 79th Congress,
st Session on Se 1592, Part II, p. 564.

s

L4

S SBuilders of l-Family Houses in 72 Cities, from the Monthly Labor Review,
S?pt. 19l|‘0, Serial 1151,
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. president of the Association, S, L. Forrest » observed that more than half of the pop=
- ulation of the country lives in towns of 10,000 or less where '"there are rarely any
operative builders." He indicated that in such localities houses are "most frequent-
1y built by carpenter-contractors who are usually financed by the lumber yard, or by
lumber dealers who have actually entered the homebuilding business, and in both in-
L stances the lumber dealer is most frequently the one who makes the Sile s arranges
o the financing, provides the plans and specifies the materials used." The impore
-~ tance of lumber dealers in this conmection was apparent from prewar estimates that
they "have been ressonsible for as high as 70 percent of the homes built annually in
(RS the United States."< The "free~enterprise" system has made the United States "the
- - best housed Nation in the Vlorld," and this without direct government aid, lr. Forrest
, declareds The lumber dealer could see no need for such a housing program as providec
in the Wagner-Ellender-Taft bill. A tax reduction program, accompanied by restric-~
tive labor legislation and the removal of war~time controls would encourage "free—~
enterprise” to get on with the job of housing the nation. Contrariwise, "every pro-
o posal which indicates a retention of wartime controls » an extension of material
. allocation into the peacetime period, a disruption of the normal channels of dis-
~ tribution, and a realignment of supply without a consideration for economic demand,
acts as a brake upon the normal processes of industry, upon the normal investment of
time and money, and upon the hope of the individual citizen for the future prosperiy
-of the country." In fact, OPA was "one of the largest single factors in holding .
.5, tack production in the building field," Mr. Forrest charged, and concluded his testi-
@ . ' mony as-follows: M"Our industry implores you to take the necessary action to stop
. their retarding of production."3 Earlier in the year, the Secretary-Manager of the
. N::r‘:ional Retail Lumber Dealers Association had assured the Senate Sub-Committee on
Pcusing and Urban Redevelopment:

The home building industry is ready to goj there is money
available; there is a tremendous need as well as a tremendous desire
on the part of the American people for new homes, for the right to
modernize, and to procéed with a great volume of deferred civilian
maintenance and repair,

A1l that is required is the revocation of the construction
limitation orders of the War Production Board and _assurance that the
manufacturers of building materials and equipment are free from war-
time restrictions in order that they may produce.l*

\' He National Association of Home Builders

v ~ This view was shared by the National Association of Home Builders, an
. organization claiming active membership of more than & ;900 individual hame builders

v

< lHea.r:ings before Committee on-Banking and Currency, UeS. Senate 79th Con-
- v gress, 1st Session on S. 1592, Part II, p. 779.

*mia,
3153.&. s Pe 787. .

o : "’Hearings, Subcommittee on Housing and Urban Redevelopment, Part 14, Febe 6,
- lgll-S’ Pe 2002, Statement of He Re Norbhmpo
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throughout the country. Joseph E. Merricn, president of the Association appeared

before the Senate Subcommittee on Housing and Urban Redevelopment on February 7, 1945
 and urged that the War Production Board!s listerials Limitation Order IL-41 be lifted

Mo permit civilian housing as soon as direct war needs for materials and manpower °

permit~-thus relieving the housing shortage, supplying employment and sécuring *he
momentum necessary to quickly meet the full post-war housing assigrment."l The

factors affecting the housing market and the Association's astimates of postvar hous~
_ing needs were reported by Mr. Merrion as follows:

Due to the dearth of building during much of the depression,
an followed closely by the cessation of civilian building in 1941, there
Fo has developed in this country an unprecedented need for housing. Sav-
‘S v ings in unheard-of volume await an outlet., The GeIe bill of rights has
e made it possible for millions of our returning soldiers to finance the
S purchase of a home. Ve, therefors, agree that 1,000,000 or perhaps a
larger number 6f houses pes year are urgently needed in the first few
post~war years,

N\

- 'Phe production of such an unprecedented volume of new housing, he told the Committee,
 could be accelerated by lovering site assembly costs, by lowering the cost of ma- -
~ terials, by research, by constantly improved design, by closer cooperation with-labor,
the modernization of building codes, through morg improved financing procedures, and
by better planned subdivisions and communities.") Mr, Merrion credited the industry
he represented with having done "a better job of housing than has been done in any
‘other country of the world." The responsibilities of the housing industry in the
postwar period would be greater than ever before. The Govermment should not inter-
fere in such matters as slum clearance, he said. That was a job for private indusirys
There were other aspects of the housing problem where government intervention was
. really needed. If the industry is to meet the demands of the postwar period and -
< " supply “an immeasurably greater quantity of housing for all income groups ® than in ~
. the past, the FHA will have to '"blaze new trails in the field of mortgage insurance."
T the opinion of the members of the National Association of Home Builders, “longer
amortization, smaller equity risk in the lower priced bracket are needed if we are
to penetrate further the area of low-income groups." Although convinced that "it is
ridiculous to construct new housing for the very lowest income groud!, the spokesman,
for the home builders promised that his organization would recommend legislation
Mwhich will permit private enterprise to grodually supply the low-cost four ine needu‘*

- 1, The Bankers
Rasponéive to industry's wishes in the matter, Reconversion Director John T{J. o
Snyder announced the removal of restrictions on home building and other constructions

- lHearings before the Subcommittee on Housing and Urban Redevelopment of the
"+, Special Committee on Post-Var Economic Policy and Planning, United States Senate.
: Seventy—l\ﬁnth Congress. First Session. Pursuant to Se. Rese. 33, Part. 15, p. 2076,

2Ibid0, P. 2078.
31bide, p. 2076
bibid., p. 2085.
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As of October 15, 1945, WPB Order L-4l which restricted residential building to quoe
tas established by the National Housing Asency was revoked and priorities for ma=-
- terials and sales price ceilings abolished. 17ith these war-time controls out of the

' way, those vanting houses and able to obtain the money to pay for them would be free

to make necessary arrangements with local contractors, who, in turn, would order

- building materials and negotiate in the customary mnanner with the various sub-
contractors for the roofing, plumbinz, plastering, masonry and other work that goes
into making the modern house. Less than two months after the allocation of materials
- was discomtinued, a 'lashington banker appeared before the Senate Committee on Bank-
'ing and Currency on behalf of the American Bankers Association and the National
Association of Mutual Savings Banks and made the following statement:

- It is commonly reported throughout the country that it is now more
difficult to secure materials for residential construction than it

- was prior to the lifting of Limitation Order L-41 of the liar Pro-
duction Board. The major portion of building materials in many-
cammunities appears to have been diverted into the construction,
repair, and improvement of business and industrial properties
within the past few weeks. The residential coistructlon industry
seems to be standing begging for what is left.

- It was pointed out thet building materials and skilled labor were the only essentials
to homebuilding in short supply. UWe recognize that we are in a major housing crisis
and one which may not yet have reached its peak," the bankers warned. In their .
opinion "the widespread increase in individual and family incomes, the increase in
~the number of families in our country, and the prospective increase arising from the
- return of men of marriageable age from the services are the determining elements in
.~ creating this crisis." They found it comparable with the housing emergency that
. followed Vorld Var I, with meny of its elements greatly magnified, because of the
’ lc;nger period during which hame building was svspended.

..de__The Building Construction Employers Association of Chicago

, The Building Construction Employers Association of Chicago also saw a similari-~

"ty between the housing emergency following World War I and the present crisis.

. ¥Those anxious to bolster their material belongings, or desirous of becom.ng suddenly

-wealthy," its publn.catlon "Construction" charged, "cling to the opinion that an
immediate release of construction controls is urgent, i.e., building construction

. costs, building material prices and rents." The removal of controls, it warned,

- would confront the construction industry with the danger of another inflationary boom

o 1Heé.r s before the Comittee on-Banking and Currency United States Senate,
- - First Session (79th Congress) on S. 1592, Part 1 (Revised), p. 367. Statement of
F. Ge Addlson, Jre, Pres. Security Savings and Commercial Bank. Dec. 5, 1945.

4

2Ibide, p. 366.
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agd collapse. In support of this position, the following argument was advanced:

During the first World War with no nrice controls governing
the zosh of I mtnr, soil pipe, brick and other building essentials
trapled, If p»ize controls arec abolished, is there ary limit to the
asnaie pright *o which building materiais prices vill ascerd? The
aaszwer is "No", if we base our judgment on what hepprned after the
fivst Vorld Var.

The stme is to be said for rent con'rols. Let s not over—
look the fact that 90 percent of the entire inerezse in rents happened
now during the war, but after the war. 1/ith our housing shortage 1
definitely larger, could we expect any easements from the landlords?™

. Recalling the economic distress visited upon many of those whs purchased or built -
houses at inflated values after World War I, "Construction" warned of the danger of
a recurrence that would exceed the appraxundtely 11,500,000 fanilics losing their
hames by foreclosures hetween 1926 and 1936." Wh:t_'Le the maintenance of controls -
might afford veierans and other homeseekers same protection against such inflation,
. 8dditional measures were necessary if their housing needs werc to be filled. In the
- words of the-editors of "Construction": "To meet the requirements of veterans and
~ - non~veterans, changes are in order in the National Housing Act of 1934 for lower

- interest,rates on guaranteed loans, and an extension of the period of loan amort i~

- gation."” N

- Ka_The Architects

Meanwhile, the Government decided to restore priorities. In commenting on
th:ls "complete reversal of Tashington's earlier let-Building~ have its~head point of

vlew," The Architectural Forum reported that "even the most embattled sectors of the

~housebuilding industry, who had fought tooth and nail for removal of all controls,

' now welcamed a return to priorities. Reason: fixjing and building stores, bars,

" factories was stealing the lean materials surply.'’? Several months later, the -~

editors of this publication made the following observations:

. Despite the fact that everyone in the industry yearns for
the day vhen controls will go off, at the moment that is merely an
unpious hope. Actually, the removal of controls would produce in
much exaggerated form the same result that followed the premature lifting
of L~4l. First viewed as a bonanza, that hasty action is now generally
seen as a camplete bust. What would happen if controls were completely
removed now need not be left to conjecture. Out of the resulting chaos

- would come even more stringent regulations by government and a better

than even chance that a major share of the housing would be assumed by

o ]The Editor!s Corner in "Construction." Published by the Building Construc-
: t‘.lon Employers Association of Chicago, Inc., Feb. 1946.

2pid, ,

3814 Architectural Forum, January, 1946 at pp. 5-6.
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governmertt, in unhappy contrast to the Wyatt program which Elaces
90 percent of the goal in the hands of private enterprise.”

,’: ;\Tbe.American Institute of Architects had been one of the first organizations to re~

spend to Senator Taft!s request for information on postwar housing and urban develop-
menc. "In general®, its letter read, "all those interestec in residential con- ‘
struction seem to want to do it in their own way, without interference or direction,
but with federal cash on the barrel head." The architects urged that Congress let

1% be known that “the principal burden must be borne by private enterprise, vhich
mus’ approach the problem realistically, without the expectation that public funds

~will fbail_out! all broken-down real estate, or subsidize an agsured profit for every
© operator,!

'ng Stmmary

Tu N
o

In general, it was agreed that the need for housing was critical, but there

‘were differences of opinion as to the number and kind of dwelling units required to

satisfy that need. There vas agreement that private enterprise should do the job,
but differences of opinion as to what incentives would be required to stimulate the
construction of the kind of additions to the nation's housing supply that those necd-
ing them could afford. There was fairly general agreement that costs had been the
principal obstacle in the way of a larger volume of housing in the past but no cne
knew what to do about it. The pressure of builders and realtors for governmental
aid in reducing housing costs by means of lower interest rates was countered ky that
of banking, insurance and mortgage groups seeking higher interest rates, The yield
insurance scheme that the producers Council wanted substituted for FHA mortgage in-
surance on rental housing, might have encouraged the flow of insurance funds into
rental housing. Bubt the National Association of Real Estate Boards didn't like the
idea of having the government guarantee a minimum return on investments in rental
housing, Furthermore, the United States Savings and Loan League has been adamant in

'its opposition to M"undue encouragement and Government sponsorship in apartment build-

ing." The National Association of Home Builders sought, and the Wagner-Ellender-
Taft Bill would have provided, "longer amortization, smaller equity risk in the
lower—-priced bracket!"to enable the builders to "penetrate further the aree of lovr=

Aincome groups." But, the United States Savings and Loan League, specializing in

loans to individuals for purposes of home owmership, opposes such measures as 111-
advised. The realtors suggest as a means of expanding the facilities of the house~
building industry that every possible step be taken to re-establish the small con=
tractors who were eliminated during the war, but the mortgage bankers insist that
low-priced housing cannot be produced by such small scale operators. The possibility
that governmental efforts to cope with the housing problem might bring about an
tover-expansion of house~building capacity" appears also to have been a cause of

- some concern. The Architectural Forum, in its June 1946 mmber, quotes Carl Distle-
horst, manager of the American Savings and Loan Institute as saying: !"Three million

“ -

lay, Architectural Forum, April, 1946 at pe 93.

2Hearings before the Subcommittee on Housing and Urban Redevelopment of

" the Special Committee on Post-war Economic Policy and Pladning, United States

Senate Seventy-Ninth Congress First Session Pursuant to Se Res. 33, Part 15 Housing
and Urban Redevelopment, Letter of August 31, 1944 to Senator Robert A. Taft from
the American Institite of Architects, Do E. Este Fisher, Jr. Washington Representa-
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houses in two years means developing a productive plant greater than ordinary needs.
eru can't deflate this capacity with the same ease that you can spend it. It is con-

celvable that an over-expanded housebuilding industry could start a flash postwar
de* ‘ession.tt

There are gstill other differences of opinion among the groups interested in

residential construction. Scme wanted wartime controls continued, but they appear”
v have been outnumbered by those who wanted them removeds On one matter, however,
“reve way much more agreement; that is, with respect to public-housing, so-called.
;1h1c hearings on housing had served to focus attention on tne conflicting interests
. of jhose on whom the country depends for housing. At a meeting of the Mortgage

‘ VH zrxers Association, the Chairman of the Advisory Board of the Producers Council
claracterized the provisions of the Wagner-Ellender-Taft Bill as a trick to_tget us
ail iighting among ourselves while a true socialized program goes throughe"< ihile
the principal prov:.sions of the bill were opposed by one or more of the business
groups interested in housing, the public housing features were opposed by most in~
dustry spokesmen. These would have authorized the "continuance of the public low-
rent housing program under the United States Housing Act of 1937 to permit local
housing authorities to undertake 125,000 units of public low-rent housing a year fov.
@ h-year period, or 500,000 units" out of a total of 12,600,000 new homes which the-
bill aimed at achieving during the next ten years. 2s has a.lready been po:.nted out,
. the only point at which private enterprise does not operate‘in public housing is in

‘tle supplying of the accommodations to the tenant, In fact, it was the i inability of
private enterprise to supply anything but dilapidated structures for the lowest in-
come groups that caused the government to respond with public housing to the pléa of
peace officers and mayors for aid in alleviating the burden caused by the slumse

18& Architectural Forum, June 1946, p. 32.

2N, Y. Times, April 30, 1946, p. 16, col. 5.
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III. Governmental Intervention

L : o Despite its reluctance to encroach upon what it concedes to be "the proper
v " functions of State or local government or of private enterprise, the federal gov-
ernment was forced by the inaction of state and local governmental agencies to in-
tervene in housing, one of the most obvious of local problems. At the close of the
war, the Subcommittee on Housing and Urban Redevelopment, through its chairman,
. Semator Robert A. Taft, declared that "from the social point of view, a supply of
', good housing, sufficient to meet the needs of all families, is essential to a sound
- and stable democracy." Attention was directed to the following basic facts sum-
' marized in the Subcommittee!s report from the Housing Census of 1940:

A ' e Of the 27,000,000 nonfarm dwelling units reported, nearly
SRR 1,000,000 need major repairs and over 6,500,000 more lack running °
o : water or private indoor sanitary and bathing facilities. On farms,
. = conditions are relatively much worse. Of the 7;600;000 farm dwellings,
: nearly 2,500,000 nced major repiirs, and over 3,700,000 more lack

~ any gort of indoor water supply. :

During the last 15 years there has been an insufficient
addition to the housing supply, although there has been a steady
increase in the total population of the country and in the number of
families., To provide for the net increase in the number of families
during the next decade and to permit the climination of present
overcrowding, it is estimated that probably as many as 6,000,000
new dwellings would be reouired. It is further estimated that during
the same period an equivalent number of existing dwellings should be
replaced if a measurable improvement jn our-housing standards is to '
be accomplished. The total would average 1,200,000 dwrellings a years

: T This goal would not be easy to recachs "Jith a better balance between hous-
ing cost and family income, it would be easier to market a satisfactory volume of
housing through the normal channels of private enterprisc. But the evidence in-
‘dicates that for a substantial portion of our population, this balance does not

o .

o——

) * lReporb to the Special Committee on Postwaf Economic Policy and'Planﬁing
by the Subcommittee’on Housing and Urban Redevelopment pursuant to Se Res. 33 Post-
- war Housing, Auge 1, 1945, pPps 2=k

_ 2"Al'l'.hough some improvement has been made in the facilities and condition
of the existing supply of housing compared to 1940, there are still three million
nonfarm units which need major repairs, and 5.8 million (substandard units) which
were not in need of major repairs but lackéd essential plumbing equipment, such as
1,2 million which lacked a private bath; 2.3 million which lacked a private flush
toilet, and 2.3 million which did not-have running water in the unit." National
Housing Agency Press Release, June 11, 1946, See Appendix for data from 1940 Census,

P S
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exist."l Although convinced that the solution of the housing problem was dependent
upon the maintenance of "a high level of income" together with "a reduction in the
cost of housing" the Taft Subcommittee concluded: "With the best that may be ac-
complished, however, we shall for the present continue to face a condition in which
the relationship between the cost and income will, in all probability hamper the
construction and sale, or rent, of a sufficient number of houses to meet the poten-
tial demand. Govermment policy consequently must be developed in the light of this
circumstanceonz )

/

A Through limitation of nonresidential construction, allocation of materials,
price adjustments and, after May 22-when the Veterans? Emergency Housing Bill be~
came law, through subsidies as well, the federal government attempted to clear the
way for the-construction of houses which were in such great demand., The trade
publication, BUSINESS WEEK, reported in its issue of July 27 that the housing pro-
grem had gained enough momentum so that "the death or debility of price control
won!t cut it down-~not so far as getting houses built is concerned.! However, since
thouses’ ape already priced above what most surveys indicated the bulk of veterans
can piy, a further rise will put them well out of reach" of those for whom they were
builte In other words, "what the tilting of the price 1lid will do is to put the
houses in the hands of a different group of buyers--a higher income group." More=
qver:

Even though production of materials should rise faster
in a free market than under controls, it!s doubtful that housing
would get much of the benefit. ithout ceilings, builders of
commercial and industrial properties are free to bid up prices to
levels that house-builders can!t match. The house-builder!s
priorigy only gives him the right to meet the other fellowls
prices
As everyone knows, the price lid was tilted and we are only beginning to pay for
such recklessness.

The Veteran!s BEmergency Housing Program embodied in H, Re 4741 had never
been intended to stand alone. The Senate Committee on Banking and Currency felt
called upon to point out "precisely and unequivocally how the bill now being reported
(Se 1592) 1is equally indispensable to its achievement." In reporting the lagner-
Ellender-Taft Bill, the Committee quoted from the April 5 report of the committee on
He R. l&761 as follows:

The bill (H, Re 4761) provides for the minimum « indispensable
first things which must be done to solve the critical problem of hous—

1Report to the S?eci#lb&mﬁiﬁté 'on P"oétWar Econcmn.c ch'>1:§.c:§r andPlannlng
by the Subcommitfee‘on Housing and Urban Redevelopment pursuant to Se Rese 33 Post~
war Housing, Augs 1, 1945, pe ke

2Report ‘40 the Special Cammittee on Postwar Economic Polidy and Planning
by the Subcommitfee’on Housing and Urban Redevelopment pursuant to Se Res. 33 Post-
war Housing, Auge 1, 1945, pe 5

3Business Veek, July 27, 1946, pp. 15-16.
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ing for veterans of World War II. These indispensable first things
to be done consist primarily in expediting the production of build-
ing materials and of campleted houses, both now suffering from a
dow rate of productivity as an aftermath of the war. This expeditien
is the first task.®** # The committee believes that additional
legislation will be concurrently necessary to make it feasible

that, when house production is expedited, the incrcased product is
trained specifically upon the needs of the vast majority of veterans
vwho are in the moderate-income groups or who are of low income # # ¥
The additional legislation for that purpose (S. 1592) is being re~
ported unanimously to the Senate by the committee. Speedy passage
of both meﬁures is equally essential to mect the veterans! housing
needs #

\ The Wagner-Ellender-Taft Bill, after passing the Senate by an overwhelming
majority, died in the House, apparently defeated by the very business groups it had
been intended to benefit., The American Builder, lauded the "real estate lobby" for
its wpatriotic service! in this connection.? But the real sstate interests had not
been alone in their opposition to the bill. Both the Chamber of Commerce and the
National Association of Home Builders were among the business groups campaigning
against this omnibus housing bill which represented an attempt to enact into law
various measures sought by spokesmen for business enterprise over a period of yearse

The long-range housing program embodied in the llagner-Ellender-Taft Bill
was the outgrowth of extensive study of the housing problem by the Subcammittee on
Housing and Urban Redevelopment of the Special Committee on Postwar Economic Policy
and Planning of the United States Scnate. From the very beginning of its inquiry
in mid-1944, the committee had been solicitous of business interests. The detailed
written questionnaires forwarded to "every type of major organization throughout the
country concerned with housing from the financing, construction, management, or con=
sumer viéwpoint" were followed by extensive hearings after which the Subcommittce on
August 1, 1945 submitted its unanimous report setting forth the recommendations that
became the bagis of the Wagner-Ellender-Taft Bill., Sevcral weeks before the bill
was introduced, the Scnate Committee on Banking and Currcney received a draft bill
from a number of interested business groups and "in substance incorporated many of
their proposa.ls."3 Spokesmen for business groups intcrested in financing, building,

lReport. Ro, D.Bl; 79th Coﬁgfeés s 2 Session; UeSe Scnates General Hous-l
ing Act of 1946, pe 7. [ To accompany Se 1592._7

2The American Builder, September 1946, p. 11: "The !real estate Llobbyt'
has rendered a patriotic service the effcctiveness of which is perhaps best illus-
trated by the Apparent death of the Vlagner-Ellendcr-Taft Bill,

3Report'. Nos 1131, 79th Congress, 2d Session. U.Se Scnatc. General Hous=
ing Act of 1946, p. 11, /[ To accampany S. 1592._7
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or management of houses had long urged modification in both the Heme Loan Bank System
and the operations of 'the Federal Housing Administration, and pleaded for additional
assistance from the government in the form of housing rescarch and local studics as
well as aid in assembling land for urban redcvelopment. The housing bill embodied
these proposals and other induccments as a mecans of removing the tobstacles which
have prevented private enterprise from sustaining 2 sufficiontly large volume of
hame building in the past." The report accompanying the bill indicated, however,
that Mhe main obstacle has been that tho cost of the housing has been too high for
a large proportion of the people who have nceded housing."l

The principal housing agencies, it will be remcmbered, were created by Con-
gross during the depression of the carly thirties. The Emergency Relief and Con-
struction Act of 1932 authorized the Reconstruction Finance Corporation to make loans
to private limited dividend companiecs under state or local regulations The only
result was that a slum was clearcd to make way for Knickerbocker Village, a housing
project for white-collar workers near New York!s financial conter. Under the National
Industrial Recovery Act of 1933, thec Public llorks Administration make loans for seven
limited dividend projects. Subsequently, under the National Industrial Recovery Act
and the Bmergency Relicf fct of 1933, the Public ‘lorks Administration "launched the
first Federally-financed public housing as part-of the depression~born work recovery
program." All-told, "the PWA built 50 projects, with 21,612 units, in 37 citics, at
a cost of $127,000,000." .The United States Housing Act of 1937, while recognizing
the responsibility of the government to remedy the unsafe and unsanitary housing con-
ditions, limited the role of the Federal Government to financial and tcchnical assis~—
tance, Twenty-nine states had alrcady passed laws authorizing communitics to form
local housing authorities with the powers needed tc meot requirements for federal
housing aids. By 1945, such legislation had been cnacted by 4O states. By the time
_the war interrupted the construction of low-rent housing under the United States - i
housing Act, local housing authorities in 173 communitics had constructed 334 projects
containing 105,600 units fgr low-income families formerly living in slum dwellings,
at a cost of $183,468,000, Compared with the need, it wac only a drop in the buckets
In opposing an extension of the government!s activities along these lincs, Morton
Bodfish, of the United States Savings & Loan leaguc, pointcd out that "if we built -
Government homes for everybody that lives in the city who is now 3 tenant and has an
jncome of less than $1,000, it would involve 8,000,000 familicss'

Thether the necd was for 8 million dwelling units, or 11 million as was
suggested earlier in the Hearings before the Subcommitice on Housing and Urban Re~ "
development, no one suggested that "the Covernment should attempt to provide for all

Ibid.,p.'?.

|  2public Housing. The Vork of thePublic Housing Authorify Netional Hous-
ing Agency Federal Publi¢ Housing Authority, March 1946, ppe 27-324

3 Hearings beforc the Subcammittec on Housing and Urban Redevelopment of
‘the Spécial Committee on Post-War Economic Policy and Planhing. United States’
Senate, 79th Congress, lst Scssion. Pursuamt to S. Res. 33 (Extending Se. ReSe 102,
78th Cohg.), Part 15. Housing and Urban Redevelopment, Fobe 7, 1945, p. 2063

v
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* families now living in substandard shelter," Tt was assumed that most of the lowe
income families could be taken care of in old houses once the post-var construction
boom got under way. Scnator Taft!s rcport restated the principle that "public hous-
ing is only justified as long as private industry is not able to provide for the

lower-income families". The record was clear, however, that mmaided private initi-

ative has not provided a sufficient supply of decent houses in the past.": The pro-

- posal of the National Association of Real Estatc Boards that rent certificates be
substituted for the so-called,public housing activities of the Government wes reject~
ed for the following reasons:l

L 1) *The number of familics entitled to rent certificates upon
- any such basis would be infinitely larger than thosc requiring other
relief."

2) "It is not at all certain that such a plan would bring about
improvement in the bad housing accommodations that now existe In
fact, the scheme might work to maintain the profitability of slum
arcas and, consequently, toretard their climination.®

3) "It would cerﬁainly require a dctailed rogulation of private
rental quartcrs both as to condition and rent."

The National Association of Real Estatc Boards has waged a vigorous fight
against public low-rent housing, even though it has been unable to provide anything
but slum dwellings for the income groups eligible for such housing. “hile waging a
bitter fight against this form of housing built by private contractors with the aid
of private realtors and appraiscrs, from materials obtained in the normal- channcls
~ of trade, this association of 721l-local real ostatc boards composed of 25,000 recal
estate firms engaged in "building, management, financing, appraising and brokerage
of houses and other forms of real estate" appcar to have overlooked developments

. that menace their very cxistence,

Charles Abrams in "The Futurc of Housing" cites +the following example of
a form of subsidized private housing with which the small realtor at least could
never compcte:

Failure to see therelative difference between the write-
down of land cost and the grant of tax exemption has been responsible
in New York City for the Stuyvesant Town grant--a gift to private
enterprise that makes the worst of our municipal dissipations look
like a hand-out--the moral difference is, of course, that Stuyvesant
Town Wwas accomplished with taxpayers! approvals. The figures tell the
stofy. The cost of the assembled land is estimated at about $14,000,=~
000, The city gave the Metropolitan-Lifé Insurance Company tax
exemption amounting to about $25,000,000, If the city had bought’
the Stuyvesant Town site at $14,000,000 and handed it as a gift to

f lReport to the Special CAommittee on Postwar Economic Policy and'P‘lahning
“by the Subcommitfee-on Housing and Urban Redevelopment pursuant to S. Res. 33+ Post-
war Housing, Auge 1, 1945, ppe 6-7.
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Metropolitan, the city would have saved about $11,000,000, not to
mention the potential revenues whick would have accrued %o it when
private enternrise in the normal couvrse of svan's got avound to
providing dwellings for the higher income venants displacing the
R e

slun dwellers who wéie crowded into other areas %o maite room for
the new develorment.,

What realtor can hope to compete with the insurance campanies with 96 percent of
their funds free from tax, not to mention the advantage from supplying their own
funds and deducting from their income tax interest paid to themselves.

_ The idea expressed in the report of the Subcomnittee that those whose in-
comes are too low to make it precfitable for private enterprise to supply them with
_anything but used homes is not a new one. Most of them have never known anything

else, In fact, it is because so many of them live under overcrowded conditions in
slums that slum properties became so costly as to deter private opgrators from
acquiring and clearing such land for new residential construction. One might think

- fram reading Senator Taft!s report that enough of the so-called public housing units

would be supplied which when added to the number of good used houses, would take °
care of the families living in substandard dwellings. But this has not been done.”
Prior to the outbreak of the recent war, this so-called "filtering down'! theory was
examined before the Temporary National Economic Committee. It was pointed out that
Mhe rate of hand-me-dovm during the twenties was about once every eleven years” and
that "at that time about 25% of- the families, or 6’million of them," could afford
the housing then being produced, approximately 700,000 dwelling units a years For
Mhe new housing being constructed in recent years « « « to be handed dovn sufficients
1y quickly to keep up the level of housing for the populatidén as a whole, those now
buying new houses would have to do so once every four years." This estimate was .
based on 1936°figures showing that approximately 85 percent of the homes built WeréB/
for the 2,900,000 families constituting the upper 10 percent of the income classes.

v s 7’

. * loharles Abrams , The Future of Housing (New York: Harper Bross, 1946),
. Ppe 379-80. - ,

o 'z"If an effective slum clearance and redevelopment program is to be carried '

on, one of the outstanding problems to be met is the high cost of land acquisition.

- A significant. factor tending to maintain such costs is the disregard for building,

health, and sanitation laws; the combination of over-crowding and low maintenance

costs increases profits whose capitalized value gives to the property a value far

above what such value would-be weérc there éffective lawr enforcement", University of
Chicago Law Review, Vol. 14, Feb, 1947, No. 2 at p. 243 =— "Condemnation of Slum

. land--Tllegal Use as a Factor Reducing Valuation.®

3INEC Hearings, Part II, Construction Industry, pe 5khle

~ ¢ - In this comnection, the following paragraphs from 85 The Architectural
Forum, 6~7 (July, 1946), may be of interest:

‘ mlast month a private enterprise spokesman, appearing before a House com-

. mittee-interested in the President!s plan to make the National Housing Agency per-

~ ‘manent, put his foot in his mouth in something approaching the lLet fem eat cakel

- olassic. When a Representative asked George W. West, chairman of the Chamber of Come
mercefs construction and development department and president of Atlantals First Fed~

. - eral Savings & loan, just what private enterprise proposed as an alternative to public

ll::mming aid for lower-income groups, Uest replied: !Ilet the poor people live in poor
- housese?,
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. With the relaxation of war-time controls, it became apparent that the in-
dustry would operate in the only way it knew and build houses for the well~to-do.
© If lower-income groups could afford the dwellings vacated by those for whom new heus=
ing was supplded, well and gocd. Otherwise, it was no concern of the building in=
dustry. This industry--if scores of thousands of buildirg contractors each operat-
ing within a single city and its environs can be called an industry-~has never been
' able to supply houses at prices those‘needing them most could pay. As industriali-
zation attracted people to the cities, they were provided with housing commensvrate
with their ability to pay and as the income figures suggest even this late date, it
is far from adequate for millions of families. To be sure, a more efficient housing
industry might have attained volume production through lower costs, but at best it
could not have provided new housing for all those in the lower~income groups. Tais
is not to suggest that the housing prcblem as we lmow it today is synonymous with
the slum problem with which welfare and other public spirited men and women have

' been concerned almost since the beginning of modern industrialism. The slum is but

. one manifestation of a much broader problem that for more than a decade has found

~ expression in a chronic housing shortage.

' #The United States has probably never before in history been so far behind
in keeping up with tho demand for homes", wrote the Executive Director of the Twen-
tieth Century Mund in releasing for publication a study of "American Housing".l A
quarter of a century earlier another authority on housing had written "it has been
bstimated that there are two million homes in the United Sgates so bad as to consti-
tute a menace to the health, morals, and citizenship of those whom they purport to
shelter, whilé several million more are below any standard we could possibly accept
as nomal. » « From 1910 to the beginning of 1917 approximately 400,000 new dwellings
were constructed annually in this country. Had the normal building rate been main~
tained, about 1,200,000 more dwellings woyld, therefore, been built by the beginning "
of 1920, The actual number was 228,000."< At the same time a member of the New. York

B . State Board for the Registration of Architects wrote: '"Nowhere in the entire western

_ world are houses being erected in sufficient number. Voluntary committees, official
cammittees, governmental commissions are surveying conditions, reporting, framing
legislation. Thus far all this talk about it has not produced homeg; we are faced
with the stubborn fact that sufficient houses are not being built.®’ In a like vein
the Secretary of the Tenement House Committee of the City of New York pointed out:
"ithin the Fecollection of men now living there has been no’such acute shortage of .

housing as im now manifesteds It has become a world problem. The press of all civie-

. 1ized peoples bears testimony to the fact that people everywhere are unable to find

‘ mNext day llest!z remark drew censure on-the House Floor, hit the press
‘wires, got a sharp rebuke from Housing Boss Vlyatt, who said it typified the blindly
selfish opposition of some groups to the W<E-T billi Red-faced West hastily explaine
ed ‘that he had been misunderstood. He was, he said, merely stating a well-known
' housing fact: when the top of the market moves into new houses, “lower-income groups

.. can take advantage of second-hand, but still very usable housinge "

- gth Cemtury Fund, 1944 (New York), pe viii,

]'Twentieth"Century Fund‘Hotusing Committece American Housing. The Twenti~

2Edith Elmer Wood in'John J. Murphy. BEdith Elmer Wood, Fredstich Le Acker—

man, The Housing Famine. E. Ps Dutton & Cos, 1920 (New York), pp. 9, 33.
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3F, L. Acheman in Tbid., p. Lie
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hanes in cities. « o 4 In American cities the hitherto rare phenomenon of two or
even three families occupying rooms, formerly the home of a single family, has
~ 'become frequent, if not common.ul

Nor was the housing need satisfied by the Building boom of thetwenties
with its record construction averaging more than 700,000 dwelling units a year. Dur-
ing the Hearings on the National Housing Act before the Committee on Banking and

: - Currency of the United States Senate in 1934, representatives of industry called
neoot attention to the neede The Chairman of the Housing Committee of the National Associ-
. ation of Real Estate Boards reported that %a.large number of buildings in the United
_‘States'have been used for human habitation that are not fit for the habitation of
cattle." A former president of the_Association declared "there are 4,000,000 fami-
lies living in doubled-up quarbers."3 The president of one of the country!s largest
' building material producers, the Johns Mansville Corporation testified: MA very
~ . definite need for-homes exists that has been variously estimated by reliable sourccs
- from 800,000 to 1,500,000 single units. This need has uot becn apparent as a real’

. . - demand because of lack of purchasing power, lack of availability of mortgage money,
R and the doubling up of families."s The president of the National Association of Real
- EBstate Boards directed particular attention to the need for homes in the lower-price

SO ‘brackets and urged passage of legislation tc accomplish a lowering of interest’rates
T for both home-building and home-repairs to eliminate second morftgages.5 Still, homee’
o building during the thirties did not keep pace with the net increase in urban families,

‘ Govermmental interventicn in housing in the early thirties was characterized
as follows in the Engineering New-Record of February 24; 194k:

It is worth noting that the govermment agencies all aided
the mortgages and bankers dircctly and only indirectly the home
owner., The banker was bailed out by HOLC and RFC loans, and it is
the banker whose mortgages are guaranteed by FHA, These agencies
are functidning because the private financial agencies took no -
injtiative,

, By using the guaranteed form to encourage loans, the
government avoided construction through its own agencies. Full
liberty of action was left to architects, engineers, enterprisers
and builders to fonh\.%a’ce developments, make plans and purchase
materials and labore- ‘ S L

ljohn Jo Murphy in Ibide, ppe 3-4é
aétat‘ement of EdwardA. MacDougall, Chairman, Housing Committee, National

' m, -of Real Estate‘Boards in Hearings before Committee on Banking and Currency,
» United States Scnate, 73d Congress, 2d Session on S. 3603, ppe 396 ffe

gﬂea'rings, Pe L4054 . .
bsyatement of lewis He Brown, ‘Hearings, pps 286-9.

”

5St,atemerrt of Hugh Potter, Pres, NAREB, in Hearings, pPs 225=37.

i

- r 6Stage Set for a Housing Boome Engineering News Record atlz&-@()(mt:. 2&,, !
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Between the world economis depression of the thirties and the world war of
the forties the residential construction industry remained depressed. The savings
make possible by lower interest rates and government subsidies had been abgorbed by
higher construction costs. During the depression period, 1929-1933, building ma= -
terials prices were prevented from declining to the same extent as the prices of
other commodities. I1ith such materials accounting for between one-half and three=
fourths of total construction costs s it is not surprising that residential construc-
tion was discouraged by the marked increase in building material prices which occurred
in 1933, Subsequent price advances in other fields provided a basis for resumption
of building activities during the next t wo years when the cost of construction maw

~terials was relatively lower than that of other commodities, However, this stimulus
to residential construction disappeared with the disproportionate rise in the price
- of building materials that oceurred during the winter of 1936-37. Not until such

prices began declining later in the year did the volume of residential building
‘increase, only to be halted again after a few months as construction costs once more
became disproportionately high when building material prices failed to fall as rapid-
1y or to the same extent as other prices fram the summer of 1937 to the spring of
1938. As building costs increased the housing market shrunk,

The price policies of the residential construction industry reflect not

" only the collusive activities of bu:‘llding materials suppliers, but also the wasteful,

handieraft methods of thousands of small builders. The building contractor is actus

. ally little more than a broker who sublets contracts for masonry, painting, glazing,
- plastering, paper-hanging, pPlumbing, heating, electrical and sheet metal work. The

‘builder and his various subcontractors » some of wham supply materials as well as ’
skilled labor, purchase their supplies from other dealers, both wholesale and retail,

. whose profits and overhead are ultimately reflected in construction costs. "Thus the
. #esond largest industry in the country, operating as a large number-of picayune buse -

inesses, is overloaded-with a whole series of overheads and profits, bogged down by
waste and inefficiency, unable to benefit by advancing productive techniques develope
ed in 6‘b§er fields, and tied down to an obsolete and expensive system of land utili-
zatione™ By the time the 30 thousand or more components of the modern house-=pro-
duets of four-score industries—take the form of a finished dwelling, only those in
the upper income brackets can afford to pay for it. Public housing programs and such

-emergency housing programs as that proposed by the National Housing FExpediter rely

principally on the residential construction industry as presently constituted with

‘all its wasteful "handicraft methods » its cumbersome, inefficient distribution system
and rigid prices, :

L ’

In an address before the New York Building Congress on June 21, 1939,

" Thurman Arnold described the situation in the building industry as follows:

In building we have a series of restraints, protective
tariffs, and aggressive combinations which has practically stopped
progress. No one knows how a house ought to be built or what mae

. v terials are the most econamical or how they should be distributed,

Because of the existence of aggressive combinations, experimentde
tion in housing has to proceed by compromise with various gangs.
Both standardized equipment and experiments with standardized methods
of construction are limited in large scale housing projects largely.

~

‘A, C. Shire (Technical Editor, The Architectural Forun and Consulting

| . Engineet), "Rationalization of the Home Building Industry", in Harvard City Planning
| Rjess XIT, 1938, "Wrban Blight and Sluws, Che XXIV, pe 331. |
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because of these compromises. « + » No one who furnishes any single
elenent which goes into the completed product can greatly raise or
lower the cost of the whole product. Neither a single heavy industry,
nor the distributors of its products, nor the contractors who install
them, nor the labor which works on them, operating alone, can do more
by vigorously competing than handicap itself for the advantage of others,
Like a number of dogs who have hold of the same piece of meat, none of
them dares drop it because he would lose out completelye « .« &

“

v - The building industries are unique in that they have frankly
IR given up half of their job. They take for granted that it is impossible,
R as things are today, for them to build houses without public aid and sell
i them cheaply enough that the lowest paid half of the population can
afford to live in them. This has been true for four reasons: that
financing costs are high, that taxes were high, that land was high,

v and that the costs of construction were high. Recently a broad Fed-
Ry G eral and State program has undertaken to provide adequate cheap credit
' and even subsidies. But the easing of this difficulty has afforded
an opportunity for costs of construction to go still higher.”

o After a survey undertaken to reveal the "obstacles to industrial progress
~~  in house building" and suggest ways in which they might be overcome, the Twentieth
Century Fund!s Housing Committee concluded that "there is realdoubt that the in~
dustry--at this time and under traditional methods of operation-—-is capable to the
same extent" ag other industries of "providing for the general need." Although
L .treating the housing problem "as g problem in industrial organization and efficiency,t
the Twentieth Century Fund!s monograph does not suggest that m"all the difficulties
- in providing adequately for the countryls-shelter needs could be wholly remedied by
improved industrial techniques." In fact, it expressly points out that Upursued far
enough, housing will be found to touch upon nearly every sore spot in the economic
and social structure." Nevertheless, “he thesis is accepted that only by creating
an industrial enviromment conducive alike to volume expansion and cost reduction
can an approach to meeting the housing need be accamplibhed." The development of a
housebuilding industry "capable of producing and distributing in sufficiently large
~ quantities and at sufficiently low costs to meet the vast housing need the country
" faces" is found to be held back by "barriers built up from every side-=from our land
-aystem, from our methods of taxation, from building organizations, labor, real estate
-operators, mortgage lenders; and even government itself.!" As a consequence, the new
housing market has been limited largely to the top income groupse "The basic questiors
that appear again and again through the survey are those of cost and price: production,
financing and operating costs, land prices and market values. No matter how much our
shortage of adequate-housing can be laid to a maldistribution of income in the social
structure as a whole, the effect of wastes, inefficiencies and traditionalisms upon
R the price of housing must be considered to be the heart of the housing problem.!
¢+ Notwithstanding the high income level in the postwar period, "the existing cost of =
- new housing will still be too high to permit a continued large volume of productiond+

o’

’ These comments‘were made at a time when such expressions as 'mass produce..:.
tion", "rationalization", "standardization" and nefficiency system! had already be-~

fr RO e

- ‘ 1Tﬁe Tvveﬁtieth Céntn:'!yvﬁht.i. Hous mg Camnitiee. ".‘meric;an Hoﬁsing Prob-; -
dews and, Prospects."  (1944) at p. 325. .

i o
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’ - come by-words. Yet the construction industry, one of the country!s largest in temms

of the’nimber employed, continued to supply its product in much the same way as ;
- alwaysy Vhereas the mass production industries with their products priced for vol~- ~
ume sales heve been prosperous, the construction industry with its custom-male houses
has been depressed. 4As has been pointed out, the industry has not been completely
unaware of the fact that it had priced itself out of the mavket for all but a relam
tively small portion of the population!s housing needs. So many different interests
are involved that therec simply wasn!t very much that any one could do about it. The
building contractor!s attempt to cope with the problem of comts has been in marked -
contrast with the prodedure followed in the mass production industries. Uhereas the
latter attain volume sales through lower unit costs, the builder curtails production
- through offering less house for more money. The construction industry!s approach to
the cost problem was described by James C. Downs, Jre of the Real Estate Research
Corporation of Chicago during his appearance before a Senate Subconmitteec. After
- pointing out that-#throughout the history of our economy the price of houses has
steadily gone up", Mr, Downs testified:

But the thing that we did was, we began to squeeze, and we
began to squeeze the house itself. Ve took out the front parlor,
which I had when I was a youngster; we toock out the sewing rooms
We invented the apartment in-a-door bed to accommodate this squeeze
that was necessary because there wasn!t technological improvement
in building. And then we got all through squeezing, when we in-
vented the dinette, which was not in the dictionary in 1900; when
we invented the dining alcove to further accommodate, and when we
couldn!t cope with those high prices, we began to sgueecze the
capital, because we had squeezed the house dovn so far that we .
couldn!t squeeze it any more. And with the advent of FHA we
began to think of housing not in terms of its gross cost but in’
terms of monthly payment required for the man to buy that house«t

1Hea.rings ‘before a Subcommittee of the Committée on Banking and Currency

e : United States Senate. 79th Congress, Second Session on He Re 4761 (1946) at 199,
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L " SUBSIDIES FOR URBAN REDEVELOFMENT -

I, Tax Concessions as Incentives.

The chronic shortage of adequate housing for the growing population of our

.cities has stimulated a variety of proposals for increasing the supply of living
accommodations. In one way or another, these proposals call for govermmental inter—

- vention in the operations of the housing industry, the preferred form being a sub-
sidy to enable private enterprise to construct houses for income groups for which it
could not otherwise build at a profit. For more than a decade, the need for more
and better housing, rental dwellings in particular, has been widely recognized.

That the need for rental housing has not been supplied is due in large part to the
speculative nature of that type of enterprise. Entrepreneurs are reluctant to under-
take the construction of multi-family dwellings for rental purposes because of the
risk that their investment may be reduced in value when future lower construction
~costs fosters the construction of superior, competitive facilities. The construction
and operation of apartment houses involves long~term investment which can be expect~

- ed to yield a satisfactory return at rents which only a smail periion of the nation!s
families can afford. Not only may a decline in construction costs bring newer and

- more desirable accommodations into existence to compete for the-itenants of older
establishments, but moreover, deterioretion of the neighborhood, through circumstances
outside the owner?s control may deprsciate the value of the investment. The institu~
tional owners of mortgages on existing apartment houses are unwilling to finance new
developments that through increasing the supply of such living accommodations may

'+ result in lower rents and hence smaller yields on older investments. Neither lower

interest rates nor guaranteed mortgages could blot out the memory of the losses re-~
sulting from the speculative building boom of the twenties. It is not enough, busi-
ness insist, for Government to assume the risks incident to financing; additional-

- incentives must be provided.

Among the proposals that have been favored by business interests as in-

. .ducements for the construction of additional housing for middle and lower income

' groups are the following:

1) Governmental acquisition of slum land to be vritten down in
value and made available to private builders,

2) Partial exemption from property taxes on new rsntal dwellings
for periods as long as a quarter of a century.

3) “Authorization for issuance of tax-exemgt bonds of private
limited-dividend housing corporations.”

Lforton Bodfish, Executive Vice President, United States Savings and Loéan

SR Lleague testifying before Comm., on Banking and Currency,'House of Representatives,

79th Congress, lst Session on He R. 4761, Jan. 31, 1946; hearings p. 493; also
~Newton C. Farr of the Nat'l Assn. of Real Estate Boards, NYT 10/2/46.

2This proposal has already been embodied in New York's Redevelopment

Newton C. Farr of the Nat!l Assn. of Real Estate Boards, NYT 10/2/46s
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L) Acquisition by the Reconstruction Finance Corporation of "modest
amounts" of "preferred stock in newly establishing or existing
small building campanies, the stock subject to a statutory re-
quired retirement, say 20 percent a year, after 3 or 4 years. 'l

5) Direct rent-relief payments for familiez in income groups
eligible for subsidized public housinge.

6) Exemption of real estate corporations from the federal income tax.3

The principal proposals advanced for altering the federal income tax system
tn encourage additional investment in rental housing have already been considerecd.
Honce the primary emphasis in this paper is on the use of other tax concessions as
incentives to investment in rental housing.

. IT. Slum Clearance and Urban Redevelopment .

A, Federal Aid

A great deal of pressure has been exerted on behalf of programs for pro-
- viding cities with sufficient governmental aid to permit the purchase and. clearance
of slums and other blighted areas with a view to making the cleared land available
to private developers at lower prices. This proposal like most proposals for urban
redevelopment, is based on the assumption that the high cost of acquiring and clear-
ing land in s%um and blighted areas is a deterrent to privately financed residential
construction.” The acquisition and clearance of such land and its transfer to pri-
. vate enterprise and public agencies for new uses in conformity with some general

. plan has been recognized as‘a proper subject for governmental aid in both the Wagner-
Ellender-Taft Bill, S. 1592, and its successor, S. 866. Under the urban redevelop-
ment provisions of the latter, the Federal Government would be empowered to assist
‘cities in covering part of the loss involved in acquiring the land and disposing of
it at prices consistent with its most appropriate re-use. When assembled and pre~
. pared for building, the land would be made available for whatever use the local gov-
) ‘e:nment deemed appropriate to the needs of the community, the intention being that
most of it would be turned over to private interests for residential construction,

1Morton Bodfish, Executive Vice Président United States Savings and Lodn

.- League testifying before Camm. on Banking and Currency, Housé of Representatives,

79th Congress, lst Session on He R. 4761, Jan. 31, 1946, hearings pe 479 and 492.

b Herbert Nelson, Exec, Vice President Nat!l Assn. of Real Estate Boards.
Hearings before the Subcommittee on Housing and-Urban Redevelopment of the Special

- Committeé on Post-War Econ. Policy and Planning, United States Senate, 79th Congress,
lst Sess, Pursuant to S, Res. 33, p. 2017, ’

-

_ 3Paul and Colean, Effect of the Corporate Income tax on Investment in Rental

i

IVQ?' : 4Blum and Bursler. Rental Housing and Federal Income Taxation.

”flf:;‘ ‘ 5“It is utterly impossible to clear slums and pay the prices which the
7, - eourts will award for land and improvements in midtown areas and rehouse the same
. population. That can not be done, a2t least not by private enterprise." Testimony of
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 4f suitable for moderate or high-income families, or for commercial or industrial

use. land considered appropriate for low-rent public housing or needed for public
improvements, parks, or playgrounds, would be sold respectively to local housing
authorities and the municipalities at its new use value. The total cost to the pub-
lic agency of land and site improvements would then be determined, as well as the
cost to the municipality for improvements in the area. One third of the difference
between this sum and the amount received by the local public agency would be covered
by the locality, either through the cost of its installations in the project area or
by cash grants to the local public agencye The Federal Government would provide the
ba’ance in the form of annual contributions. In other words, the loss would be
shared by the Federal Government and the cities on a two to one basis. The initial
financing of redevelopment projects would be undertaken by means of temporary loans
from the Federal Government for periods not exceeding five-years and limited to a
total of $500 million. At the end of the five year period, the projects would be
financed on a long-term basis. Long-term government loans limited to a maximun
period of L5 years would cover only the re-use value of land leased by the local pub=-
lic agenéy., No more than half of the total amount of the temporary loans would be
convertible to long~term loans and all loans from the Federal Government would have
to be repaid in full with interest at not less than the prevailing Federal rate (pre-

sently 23%). The balance of the unliquidated project costs would be financed through’

sale by the local public agency of long-term bonds to private investors. These bonds,
gecured by the pledge of the Federal Govermment!s annual contribution, could be-offer=
ed at low interest rates. The contribution to pay off, on an installment basis, the
portion of the write-down assumed by the Federal Government, would be limited to a
total of $20 million a year for a period not to exceed 45 years. This system of
snnual contributions was selected in preference to capital grants on the theory that
since the benefits from slum clearance are of long duration, the costs involved
ghould be met on a pay-as-you-go basis over a period of years. MMoreover, any reduc~-
tion in interest costs or any future increment in the rents of leased land would

. serve to reduce the amount of future contributions.

B. State Aid

} Half of the states and the District of Columbia have already enacted urban
redevelopment legislation in order to provide a legal basis for reclaiming blighted

" areas for redevelopment purposes through condemnation of land within cities. Most
.of these statutes authorize the formation of private’redevelopment corporations for:

the purpose of acquiring and clearing slum, blighted, or otherwise substandard neigh~ -
borhoods and constructing and operating apartment houses and appurtenant commercial
or recreational facilities in the reclaimed areas. The redevelopment corporations
are given all nécessary general corporate powers, including the power to borrow money

~ and issue bonds. They are further aided through the power of eminent damain, the

urban redevelopment laws authorizing the exercise of such power either by the‘corpora-
tions themselves or by municipalities in their behalf, Partial tax exemption, or
exemption from increased assessment for tax purposes, is also authorized in widely
varying degrees. Public and private agencies and fiduciaries are permitted to invest -
in obligations of redevelopment corporations and to sell or lease property for use in.

George ché,_ vice President of the 'Métzh-opéolit',a.r‘x iii"e )Ir’xs't'lra.nc;.e 'Cémpany b eférek the |
Senate Committee on Banking and Currency, 80th Congress. 1lst Session on Bills per-

‘taining to National Housing at p. 339.
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redevéloment purposes’and recelive in exchange stock or obligations of "bhe corpora-
tions. Some of the statutes authorize other forms of public assistance, including’
financial aid and donation of streets, parks and other public works and facilitiese
Acceptance of assistance in the form of certain public powersg privileges,
and exemptions imposes upon the redevelopment corporations certain limitations, in-
cluding regulation and nominal supervision by public bodies. Before a project may
be undertaken, detailed plans for its location, construction and-operation must be
approved by one or more designated municipal agencies, in¢luding, as a rule, its
planning commissioni These plans generally call for a description of land and builde-
ings to be acquired, dwelling, rocrcational and other structures and open spaces to
be provided, anticipated costs and methods of financing, statement of approximate
rentals to be charged, as well as data to show that the project will not result in
undue hardship to families living in the arca to be cleared: Other public controls
and regulations provided by urban redevelopment legislation, include limitation on
“he amount of dividends a redevelopment corporation may pay each year, restrictions
o prevent the transfer of a project for use not intended by the law, and the general
. supervision of a redevelopment corporiationt!s finance and financing operations by a
des:}gnat,ed agency of the municipality,.

III. JImplications of Subsidized Privately Ovmed Housing.

A, New York as an Example

The implications of this method of subsidizing privately owned housing can
readily be appreciated from an examination of New York!s urban redevelopment legis-
lation and its accomplishments, New York, the pioneer in this field, has been more
successful than other states in bringing about the formatiin of limited dividend
corporations to undertake construction of apartment houses. The Redevelopment Com-
panies ILaw of New York has been credited with attracting private capital U"because-
the degrees of public control over the operations of corporations foimed under it, is
less than that required by the earlier law. nl According to Arthur C. Holden of the
Amsrican Institute of Architects, "The 1942 legislation seeks to create a direct out-
. let for the investment funds of large insurance societies and to utilize these funds

to accelerate the redevelopment of blighted sections. The remedy proposed aims to
replace éxisting so-called private interests by other private interests which are

s?:z‘onger. "

| Under the Law as amended in 1943, a city may condemn property, sell it to

a redevelopment corporation and exempt from taxation for a period of years that part
the value of the project which exceeds the assessced valuation of the land and

, dings before redevelopment. The investor!s return is fixed at 6% to cover ine-
terest and depreciation. The two principal results intended to be-accomplished are
(1) the clearance, replanning and reconstruction of blighted arcas, and (2) the pro=-
zia%ggl :fBadequate housing for familics for whom private enterprisc has been unable

© .

‘dv

’

4 4

New York State Legislative Annual, 1946, pe 203.

-2pechnique of Urban Redevelopment, Journal of Land and Public Utility
Beonomics, May 194, pp. 133-148,

3

4

New York State Legislative Annual, 1946, p. 203.
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1) Housing Activities of the Metropolitan Life Insurance Co.

A1l of the projects initiated under the Redevelopment Companies Law are
being sponsored by insurance companies, the best known being the etropolitan Life
Tnsurance Companyls Stuyvesant project. The site for the 35 thirteen-story apart-
ment-buildings of Stuyvesant Tovm, covering 18 city blocks on New Yorkt!s lower east
side, was acquired at a cost of $17 million-=125 percent of the aggregate assess-
mente Approximately two-fifths of the site vas purchased by lietropolitan through
intermediaries; the rest by condemnation. "Parcels acquired by standard broker
methods without benefit of eminent domain brought 79 percent of assessed values
Parcels acquired by condemnation brought 119 percent of assessed value plus 6 percent
for fixture awards."l Nineteen percent of the total site area consists of public
streets which were released to the lletropolitan Life Insurance Company. The tax-—
exemption subsidy conferred on 'letropolitan amounts to about $50,000,000 more than
50 percent of the total project cost.2 This is equivalent to a subsidy of $5,710
on each of the 8,755 apartments in Stuyvesant Tovm. ‘letropolitants original agree-
ment with-the city called for a basic average monthly rental of $1), per room. Sub=
sequently, lietropolitan requested an increase to 817 on the grounds that construction
costs had exceeded earlier estimates by 50 percent.,” Under the originally agreed
upon schedule, the monthly rental on the three, four and five room apartments making
up Stuyvesant Town was to range from $L6 to $77. ‘Under the increase granted the
rental scale now ranges fram $50 to $91 per month.

The Housing Census of 1940 shows that fewer than 23% of New Yorkts tenant
families paid more than $50 a month rent in that year. Average monthly rental wgs -
$11.26 and half of all New Yqrk tenants paid less than $36.71 a month.™ To be sure,
family incomes have increased since 1940. But on the basis of the latest censuc
data available on family income, the lowest-priced apartment in Stuyvesant Town would
be beyond the means of more than half of the nationls urban families of two or more
persons and the two~bedroom apartment at $68 per month would prove too costly for

-

lArchi:bectural Forum, April 1946, p. 20, col. 3.

2Plaintiffs Brief in Support of liotion for Temporary Injunction. Dorsey
vs. Stuyvesant Town Corporation. Supreme Court of the State of New York (July 9, ’
1947): 'The éost of the project is conceded to be 90 million dollars (Gove affidavit,
paragraph 20). The cost of the land was about 17 million dollars (see application
of Stuyvesant Town Corporation to New Y,rk Board of Estimate for an increase in rent,
dated April 24, 1947)s The total tax exemption over a 25-year period granted to
Stuyvesant Town Corppration is thus about 3 percent on the improvement cost (90~17
millions) or well over 50 million dollars, which is about three times the cost of
the land" In-arriving at the figure of $50 million, Charles Abrams, attorney for
the plaintiffs, apparently based his calculations on the current tax rate and the
assessed valuation which probably would have been used in the absence of the subsidy,
approximately 2 million annually for 25 years. The present value of the total sub-
:3gy:§§ghﬁ more accurately be calculated by discounting the value of future annual

gidies.

v

3New York Times, April 25, 1947, p. 12, col. 3.

’ hU;S' Dept. of Commerce. Bureau of the Census, 16th Census of the United
States, 1940, Housing, Vol. II General Charactdristics, Part I U.S. Summary Table
87, p. 152--Contract Monthly Rent.for Tenant Occupied Units, 1940, See appendix for
Distribution of Urban Occiipied Dwelling Units by Type of Structure, lledian Age and
lledian and Average Rental.
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almost two thirds of such families.® This is on the assumption that in spite of
higher living costs, a tenant can pay a monthly rental equal to one week!s wage.2
On this basis approximately three~fourths of the nationls urban families of two or
| more persons haeve insufficient income to pay the rental on the lowest priced apart-
z ment in Metropolitan!s Peter Cooper Project, seven blocks to the north of Stuyvesant
‘ Tovm. This nineteen acre development was acquired without benefit of tax exemption
| or condemnation proceedings. The monthly rental on its 2,500 apartments ranges from
$35 to $105 for suites with one bedroah, living room, kitchen and bath and from $110
to $130 monthly for two bedroom suites.® Less than ten percent of the nation's urban
families of two or more persons have sufficient income to pay the rental asked for
i the highest-priced suites in this former slum neighborhood. Slightly more'ghan 3 per~-
cent of New York!s tenants paid a monthly rental in excess of $100 in 1940.

§ The first limited rent housing of the Metropolitan Life Insurance Conpany

| was constructed during the period of 1922-24. The special enabling act of 1920 per=

% ‘ mitting life insurance companies to build and rent apartments, specified that they
should be let at not more than $9 per month per room. Five-story walk-up apartnents

were erected in the Borough of Queens to house 2,125 families on several t racts of

land containing from one to three city blocks at points accessible to subway stationse

Yorthly rentals ranged from $27 to $45. During the ten years of tax exemption, it

@ Ipept. of Commerce. Bureau of the Census. ‘Family and Individual Morey
Income in the United Syates: 1945 and 194k. Series P. S Noe 22, May 8, 1947.

- 2United States Department of Commerce. Burcau of the Census. Sixteenth
Census of the United States: 1940. Population. Families. Family Wage or Salary
Income in 1939, Regions and Cities of 1,000,000 or More, 1943. Table 1, p. 7 and
table la, p. 10. See Appendix for data on Distribution of Tenant Families by Wage
and Salary Income and Rental Classes.

Median income for urban families of two or more related persons for the
year 1945 amounted to $2,994, or approximately $57 a week. Gomparable data is not
available for New York City for that year. However; in 1939, when comparzble data
is available, New York's median family income of $1,654 was 1lh.5% greater than
median urban family income for the country as a whole. If New York maintained its
1he5% Llead over the rest of the country during the war years, which is not at all
-certain, median family income in New York City in 1945 would have amounted to
$3,428, or approximately $66 weekly, On this basis, half of New York!s families
could not afford Stuyvesant Town!s two-bedroom apartment at $68.00 monthly. Assum~
ing that a family can afford to pay one-fourth of its income for rent, which is
questionable in view of the sharp increase in the cost of living during the past
year, accommodations in Stuyvesant Town would require a minimum annual income of
$2,912 for the lowest priced one~bedroom apartment; $3 ,536 for the two-bedroom
apartment and $5,784 for the highest priced accommodations.

3pide _

- - P

#ew York Times. Feb. 16, 1947, ps kb, col. 3.
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netted between 8 and 9 percent before depreciation,l Despite its success as lande
lord--the project enjoyed 100% tenancy until 1931l--Metropolitan did not extend its
act ivities in the field of rental housing until the recession of 1937~38, The emep
gercy enabling laws of 1920 had expired 3n 1925 and it was not until 1938 when the
g-ate recognized a shortage of ndecent; safe, and sanitary dwelling accammodations
for persons of low and moderate income," that the fnsuranee code vas amended to perr
mit life insurance companies to invest up to 10 percent of their assets in '-}'-x:nodem’gge-
rertall housing, Metropolitan having been consulted in'%dvance on the terms of 'bhg
legislation, had announced it would invest $100 million,“ This time the Jaw made o
prevision for tax exemption and specified no maximum average rentale Nevertheless,
Metropolitants $60 million Parkchester project housing 35,000 persons in the Brong
i~ said to be the best-paying-item in its entire investment portfolioc.” Tus housing
developments in San Francisco, Los Angeles and in the suburbs-of Washington, De (479
provide living accammodations for 13,000 personse Another 34,000 persons W!J-l be
housed in the three projects presently under construction, Stuyvesant Tovn, Riverton
anc Peter Cooper Villagse, whicéh will bring Metropolitan's jnvestment in rental: hous=
ing to more than $200 millione .

2) Other Iimited Dividend Housing

Although the expiration of the emergency enabling act in 1925 deprived the
insurance companies of a legal basis for extending their holdings in the ownership
and menagement of rental housing, they were able to participate indirectly through
mortgages. Metropolitan held the mortgage on the first project undertaken under the
Suate Housing Law of 1926, the Amalgamated Clothing Workers cooperative housing vene

ture. This 20-year first mortgage in the amount of $1,180,000 paid 5% interest.

Mstropolitan also took a 20-year mortgage on the 47k apartment unit subsequently
constructed under this statute by the Academy Housing Corporation.

As long as apartment houses were being built, and insurance companies and
other large financial-institutions could finance them with mortgages paying as much
as 5 percemt- interest, there vas little sncentive for them to engage’directly in
the planning, building and management of such undertakings. However, the decline of
rosidential construction during the nineteen thirties, coupled with the continued
downward trend in interest rates, confronted the insurance companies with a serious
problem, larger sums of money had to be invested in order to prevent a decline
in incoms,” lack of private investment opportunities prompted them to place an in=

lForbune April 1%6, Voi; XXXIII, Pe 13k S
2..1‘.3..-’.".43‘:’130 136 :
31bid, |
) L'ﬂeéfings before the Camittee on Banking and Currencys United S{.ates
Sénates 80th Congress. 1lst Session, 1947 on Bills Pertaining to National Housing,

B P» 306 Testimony of George Gove, Vice President of the Metropolitan Life Insurance

Coe

‘ 5Poin‘bing out that the life insurance companies of the United States earned
2,92 percent on their invested funds in 1946, the Institute of Life Trigurance reports
that "The investment earfiing rate of the 1ife insurance business has been declining
almost continuously since 1925 when anearning rate of about 5.25 percent was re~
ported." New York Times, May 29, 1947, pe 35 cole 2e
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increasing amount of their funds in government obligations at relatively low rates

o7 interest. Govermmentally guaranteed mortgages through the Federal Hous ing Ad-
ministration had helped some. MApproximately one-third of all the FHA mortgages
incured under title II, section 203 of the FHA Act" were in the investment portfolios
o° the life insurance companies at the end of the preceding year, Lewis W. Douglas,
snokesman for the Life Tnsurance Association of America, told the Senate Committee
oa Banking and_Currency during hearings on the Wagner-Ellender-Taft Housing Bill in
December 1945,1 Mr. Douglas, who was also president of the lMutual Insurance Company,
declared that the insurance companies, with more than %5 billion, or about 14 percent
of their funds in nonfarm mortgages, were concerned at "the decline in the rate of
interest, (éontinuous and steady, and the precipitete fall in the rate during the last
1, years." Tt was this concern that led to their renewed interest in rental hous-
ing as a more lucrative investment than alternative uses to which their funds could
be placeds.

v

The State Housing Law of 1926 authorized the formation of limited~-dividend
corporations. Municipalities were permitted to exempt buildings, bubt not land, from
local real estate taxes under conditions limiting dividends to 6% and monthly rentals
at an average of not more than $12.50 per room in Manhattan and $11,00 a room elsa-
where in the State. The City of New York passed an ordinance providing for exemption
from taxation for local purposes, other than special assessments, for a period of
20 years after the campletion of building and improvements constructed in New York
City before January 1, 1937 by limited~dividend housing companies organized under the
Scvate Housing lawe,” Six campanies (three cooperatives, two commercial and one civic
concern) were organized within a few years and undertoolk housing projects under this
law. The first, a cooperative venture of the Amalgamated Clothing Workers to house
203 families in the Bronx, was completed in 1928 at a cost of $1,930,000. Another
!nalgamated cooperative was made ready for occupancy the following year at a cost of
$1.200,000, The 128 apartment cooperative housing project of the Jewish National
tiomkers Alliance was finished in 1928 at a cost of $682,500. Two projects, contain-
ing 16} and 111 apartments respectively, were built by the Brooklyn Garden Apart-

- ments, Inc. under sponsorship of the Brooklyn Chamber of Commerce. Another Amalga-

mated Clothing orkers cooperative housing project was completed in 1930 with ac-
commodations for 234 families. Two purely commercial projects having Ll apartments
each were developed by the Stanton Homes Corporation and one by the Academy Housing
Covporation, housing 474 families. In all, 6,925 dwelling units were provided in
twelve projects, the largest being Knickerbocker Village, a thirteen-story elevator
type project housing 1,587 families, Hillside Homes, & predominantly four-story walk-
up type project housing 1,411 families, and Boulevézd Garden Developments, & six~
story elevator type project housing 1,170 families.

Knickerbocker Village was planned as a high class residential development
for minor executives in the financial district of New Yorke By 1930, its promoters
had acquired a fifteen acre site in one of the city!s worst slum areas on the lower
east side, but were unable to obtain private financing. Construction of the project
was delayed until the Prod Fs French Company obtained from the Reconstruction Finance
Corporation the only loan which it made for housing purposes. When the camstruction

]‘Hearings before the Committee on Banking and Currency, United States
Senate, First Session on S. 1592, Part II, pp. 906.

2Ibid-, P- 9120 ” 4
3local Ordinance Noe 9 enacted by the New York Municipal Assembly, June 22,

lood, Recent Trends in American Housing, 1931, pp. 264-68.

o o O
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of Knickerbocker Village was compléted the city asséssed the development at $7 millian
($5,150,000 on improvements and $1,850,000 on land)e This assessment was protested
in petition for judgment asking that the Board of Estimates be ordered to either
cancel the assessment or limit it to the amount assessed for the land without improve-
ments. In denying the petition, Justice Samuel I, Roseman of the New York Supi-ime
Court affirmed the right of the city to a trial as to the merits of the claims,” In
the ensuing trial, it was argued that the city had not been in possession of all rele=
vant facts at the time exemption was granted, and that the rentals charged (512 per
room per month), the income of the tenants, and the character of the tenancies were
such as to excludé all of the persons for whom such projects were intended by the
State Housing law. "Obviously any project that throusgh inflated acquisition or con-
strudtion can gain more than 6 percent return is not authorized by the State Housing
Law", declared Assistant Corporation Counsel Gaston. Nevertheless, Supreme Court
Justice Samuel J. Harris ruled on July 8, 1937 that the buildings were exempt from
real estate taxes under the Stdte Housing law, but that the value of the land on which
the buildings stand is taxable,

3) _Objections to Limited Dividend Housing

* The Knickerbocker project was criticised on the ground that its costs were
inflated, that rents are too high for low-incame groups, that families with ré¢lative-
Jy high incomes were allowed to rent the apartments, and that its more than 5,000
oceupants results in a density of more than a thousand persons per acre, or four
times the average residential density of Manhattan.

Similar criticisms have been directed against the housing developments of
the Metropolitan Life Insurance Company. -Criticism of the Stuyvesant Town formula,
which other states are hastening to adopt, may be summarized as follows: 1) it sub~
sidizes profits of entrepreneurs who undertake to construct housing for incame groups
for which private enterprise has been able hitherto to provide housing without sub-
sidy; 2) it establishes a dangerous precedent in granting public powers to private
enterprise without subjecting private enterprise to the obligations imposed on public
agencies in the exercise of such powers; 3) it aggravates the slum problem through’
failure to provide adequate housing for displaced residents of the cleared arcas; L)
it increases population density; 5) it imposes on cities the expenses of relocating
public schools and other public facilities; 6) it deprives cities of revenue that
would normally accrue from taxes on buildings constructed to house upper income groups,
and at the same time does nothing to lessen the costs to the city of maintaining over-
crowded slum areas. T has been suggested that the city might have saved mongy by
giving the land to Metropolitan and taxing the development at its usual rate.

v

In an effort to restrain the Metropolitan Life Insurance Company and the
City of New York from proceeding with plans for the Stuyvesant Project, the constitu~
tionality of New York!s Redevelopment Companies Law was challenged on the grounds
that

1) 3t permits the cxercise of the pover of eminent domain by
"a municipality for the benefit of a private corporation

Ipeople ex rel. Knickerbocker Village, Inca v Miller,

2sbrems. The Future of Housing. 1946, p. 32le



..... .. insanitary areas.!. The two purposes, however, are distinct, one

17
ostensibly regulated by law as to rents, profits, dividends and
disposition of its property or franchiscs to engage in pro-

viding housing facilities, but which enables that private corpe-
rebidn- to shake off the regulations imposed by law, at its will;"

2) "The mere physical clearance and reconstruction of slum areas
without regard to the welfare of the slum dwellers is not with~
in the moaning of the public purpose as intended by the Constitu-
tional Convention when it adopted article XVIII. '

3) "he purpose for which the Stuyvesant project is to be built is
a private and not a public purpose." v
The dourt found the statute a valid exercise of legislative i
. power designed to accome
plish the constitutional purpose of rehal:::i.l.’x’oad;:i.orfi In the words of Judge lewis

“That the Constitubional provision Jhrticle XVIIT, Section 177
grants to the Legislative-authority to provide for low rent housing
for persons of low income, for! to provide for !'the clsarance, re-
planning, reconstruction and rehabilitation of substandard and

N B et

o 2

]]'.n the Matter of Mary V. Murray et al , Appel]_ant,s’ agai ! o1 ,‘ e
2 . . , against Fiorello'H.
laGuardia as Mayor of the City of New York, et al., Respondents, 291 N,Y. 320, 1943

o Byew York State Constitutional Convention, 1938, Revised Record, Vol. IT,
ppe 1533, 1559, 1567, 1577, 158L. Article AVIIL.

u3ection 1. Subject to the provisions of this article, the legislature
may provide in such mamer, by such means and upon sueh terms and conditions as it
may prescribe for low rent housing for persons of low income as defined by law, or
for the clearance, rcplanning, reconstruction and rehabilitation of substandard and
insanitary areas, or for both such purposes, and for recreational and other facili=
ties incidental or appurtenant theretos

L

nSegtion 2. For and in aid of such purposes, notwithstanding any provision
4in any other article of this constitution, but subjeet to the limitations eontained
in this article, the legislature may: ¥ % % suthorize and provide for loans by the
gtate and authorize loans by any city; town or village to or in aid of corporations
regulated by law as to rents, profits, dividends and disposition of their property
or franchises and engaged in providing housing facilities; ¥ ¥ ¥ grant or authorized
gax exemptions in whole or in part, except that no such exemption may be granted or
authorized for a period of more than sixty years; % % % grant the power of eminent
dowmadn to any city, town or village, to any public corporation and to any corporation
regdlated by law as to rents, profits, dividends and disposition of its property or
frenchises and cngaged in providing housing facilities.¥
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being designed to authorize low rent housing for persons of low
incame as defined by law, the other authorizing appropriate
legislation to bring about the clearance and rehabilitation of
substandard areas as a means to protect public health and morals
and to restore and preserre the financial stability of municipali-
+ies which suffer indirectly from conditions existing in those
blighted districts.®

It is not clear how rehousing relatively high income groups in tax exempt
buildings will contributc to municipal financial stability. The tax exemption on
new construction in New York City under a 1920 statutc granting tax exemption until
Jenuery 1, 1932 on new oons’cr&ition gtarted before April 1, 1924, is estimated to
nive amounted to $191,387,000." This tax exemption has been credited with having
brcken the post war residontial building deadlock in New York City earlier than would
have otherwise been the case_,‘a but there is some question as to how much of the con~-
struction which enjoyed the tax subsidy might have been undertaken without it The
Report of the Commission of Housing and Regional Planning3 indicated that ™hose who
obtained the full ten years! exemption and werc able to keep construction expenses
within the exempt limits, amounted to one-third of the capital cost! while those not
building until 192 "received a bencfit equal to about 22% of capital cost.® Accord=
ing to the 1929 report of the Cammissioners of Taxes and Assessments™ the assesscd
value of property- exempted from taxation under the provision of the Ordinance of
February 15, 1921, was almost a billion dollars, $916,330,075 to be-cexact. “The total
asscssed valuation of-all-New York City real estate in 1929 was $17,705,161,490° as
compared with $16,938,467,453 for the fiscal year 1947-48.° NMorec than a decade ago
a noted authority on housing concluded that "post-iar housing in New York has been as
truly and as heavily subsidized by the taxpayors as post-war housing in Lendon or
Livorpool orManchester. The big difference has becn that in the English cities the
subsidy enabled families of the lower income brackets to live in very high grade new
houscs, whereas in New York the subsidy made gorgeous profits for the builders, but
Eﬁe ho;,ses were very ordinary, and even so, only those of higher incame could live in

Ce

4)  Institutional Housing and the Future of the Rental larket

It seems somewhat paradoxical that subsidizéd housing for those unable to
pay an economic rent should encountor overwhelming opposition from real estate in-
terests and subsidized housing for the higher income groups cause so little concern.

’

lWood._\‘ Recent Trends in American Housing. 1931, pe 11l.
2Ipid., p. 108,

Harch 14, 1924, pe 16.

boi12

Ihide, Pe 12

6l‘le'w York Times, June 2, 1947, ps 1, col. L.

7Wood. Recent Trends in American Housing, 1931, p. 1lld.
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The omners of non-subsidized housing can hardly expect to compete with such develop~
ments as the Metropolitan Life Insurance Company's Stuyvesant Town. Only the larger
financial institutions can command the necessary resources to construct a $50 millimn
housing project. With more than 96 percent of their incame exempt from the federal
income tax, the insurance companies are advantageously situated to undertake the re-
construction of deteriorated metropolitan areas., The very scale on which urban re-
development must be carried out makes possible savings in the purchase of building
matarials and in construction:™ Maintenance expenses can be minimized and the neigh=-
vorhood, hence the investment, safeguarded against excessive depreciation: The ad~
veasages resulting from the concentration of capital and economy of scale, supple-
mented by exemption from property taxes on new construction for a quarter of a centu~
™y, make it easy for the nation's largest landlords to offer inducements to attract
tl.e more stable incame tenantry from the smaller unsubsidized realtors. However,
tax exemption for private developments housing higher income tenants deprives the
city of revenues which would otherwise have been realized "when private enterprise in
the normal course of events got around to providing dwellinﬁs for that group" and
amourits to a "gift of public moneys for a private purpose." FEvery income~producing
structure exempted from taxation necessarily contributes to increasing the tax load
of those which must bear the cost of municipal services. The assessed value of tax~
able property is not constant; it is subject to a steady decline resulting fram the
physical depreciation of buildings. The reduction in tax receipts due to the removal
of worn-out buildings from-the tax rolls, if not compensated for by taxes on new con-
struction and improvements, will compel cities to either increase tax rates on old
buildings or to find additional sources of revenue. '

lyith respect tc;» Me‘t;répdlitén!is .fi..rét véntufe ihto housing in 1922, Fortune
wrote in its April 1946 issue, p. 135:

Wir. Ecker was able to import brick from the Netherlands and Belgium at two-'
thirds the cost of domestic brick. The project also benefited from depression pricese
Bathtubs were obtained at less than the cost of manufacture." . « « !"For example,
on the construction of exterior walls at Parkchester, the Board of Design achieved a

labor cost saving by using specially manufactured oversize bricks, 800 of which cover

as much surface as 880 standard-size bricks." pe. 212._

2pbrams, The Future of Housing, 1946, p. 336,
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IVe low Rent Public Housing as an Alternative to Subsidized Private Housing

In contrast to the adverse effect of subsidized housing for the higher«in-
come groups on municipal revenues, as well as on the unsubsidized property owner,
subsidized housing for the lower-income groups neither threatens municipal solvency
nor compstes with anyone but the slum landlord. The exemption of public low-rent
"housing projects from the property tax results in no loss of revenue to the city
since the low-income families for whom the housing is sipplied tare not prospective
cuctomers for the potential private enterprise market."- Moreover, rehousing the
former slum dwellers in public housing enables-the city to curtail expenditures for
ro.ice and fire protection. On the other hand, slum clearance by private limited

ividend corporations simply transfers the former slum dwellers to other areas.

The crippling attacks on public housing by the organized real estate in-
terests have made that form of housing for low-income groups appear a much more ime
portant comtribution to the housing problem than it really is. Public housing is-a
relabively recent development, It was not until 1933 that the federal government,
tiarough the Public Works Administration "launched the first Federally~financed -
purlic housing as part of the depression-born work recovery program." All told, the-
PV, under the National Industrial Recovery Act and the Emergency Relief Act of 1933,
constructed 50 projects with 21,612 units, in 37 cities, at a cost of $127 millione<
The responsibility of the govermment to remedy unsafe and unsanitary housing cone
ditions was recognized in the United States Housing Act of 1937, bub the role of the
Federal Government was limited to financial and technical aide Forty states, by
1945, had enacted legislation authorizing communities to form local housing authori-
ties with the powers needed to meet requirements for federal housing aids. By the
time the war interrupted the construction of low-rent housing under the United States
Housing Act, local housing authorities in 173 communities had constructed at a cost
of $483 million 334 projects containing 105,600 units for low-incame families who
formerly lived in slum dwellings.? Compared with the need, it was but a drop in the
buckets In opposing an extension of the government!s activities along these lines,
Morton Bodfish, of the United States Savings & Loan League, declared that "if we
built Government homes for everybddy that lives in the city who is now a, tenant and
has an income of less than $1,000, it would involve 8,000,000 familiese"* Whether
the need was for 8 million dwelling units, or 11 million as was suggested earlier in
the Hearings before the Subcommittee on Housing and Urban Redevelopment, no one actu=
ally suggested that wthe gover"mgent should attempt to provide for all families now
living in substandard shelter.”’ It was assmmed that most of the low-income families

121(10 Pe 336. )

2Public Housings The Work of the Public Housiig Authority. National
Housing Agency, Federal Public Authority, March 1946, pe 27.

B.Ibid., Pe 32.

: l’Hearings before the Subcammittee on Housing and Urban Redevelopment of the
Special Committee on Post-War Economic Policy and Planning. Unifed States:Senate.
79%th Congress, lst Session, Pursuant to S. Res. 33 (Extending S. Rés. 102, 78th
Cong.), Parb 150 HouSing and Ul"ban Redevelopment, Febo, 7’ 1914'5, Pe 2063¢
5Hearings before the Comnittee on Banking and Currency. United States
Senﬁeia'SObh Congress, lst Session on Bills Pertaining to National Housing, 1947,
Pe di-l3,



151

oodld be taken care of in old houses once the pest-war é¢enstruction boom got under-

way. The impertant consideration as seen by Senator Taft was that sufficient sani-

tary dwellings be built at the bottom of the pyramid te replace the unsafe dilapidate

ed structures in which the lowest income groups are crowded. The number of new

gutbli: il:ummg units, in his opinion, should not exceed 10 percent of current con-
ruce .

| The so-called public housing program, far frem being the marked departure

| from private enterprise that the term public might suggest, avtually has been the
means vhereby private centractors have been able to build for groups whose incomes
are too low to make such construction profitable withoot govermmental aid; the public

‘ aspect is principally in the form of over-all planning, through loans to local hous-
irg authoritiss or by guaranteeing the repayment of private loans used for low-cost

housing. Because of this guarantee, public housing authorities have been able to

obtain private financing at interest rates as low as 1l.5%.

‘ Unlike subsidized privately owned housing, which presumably would have
eventually been constructed regardless of the subsidy, public housing would not have
care into existence in the absence of a subsidy. And, the subsidy is less than the
opposition to public housing might lead one to suppose. In 1946; New York City!s
1, permanent low-rent apartment projects housing 17,047 families, paid into the city
treasury in lieu of taxes a sum 1l.5 percent grester than the taxes levied on the
sites prior to their acquisition for public housing purposes. The New York City
Hcusing Authority estimates that tawes and payments in lieu of taxes on its first ten
projects for the fiscal year of 1944~45 were 95 percent greater than the taxes actu-
ally collected on the properties in the year prior to their acquisition by the

Avthority. Nor is this all,  The 13th Annual Report of the New York City Housi
Avthority reports savings of $25 mi%ion in integest payments and &,6&0{000 mmgub-

sidies, This was accomplished through refinancing bond issues at lower retes and
increasing privaté participation in the loan from the original-17.75 percent to
almost 86 percent. '"This meant that on 69 percent of the loan, Government bonds bearw
ing an average interest rate of 3.04 percent were replaced with the privately held
bonds at only 2.13 percent.' The lower interest enabled the Authority to reduce the
‘ life"if the loan from 55 to 43 years and to save almost half of the original interest
coste™ The savings reported by the New York City Housing Authority on interest pay-
ments alone are equal to the tax subsidy granted by the city to Metropolitan!s
Juyvesant Project, '

Iyew York City Housing Authority. 13th Annual Report, 1947.
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V. Subsidization of the Slum landlord

The only private enterprise group with which public housing is at all com=
petitive is the slum landlord whose property is profitable only because he has been
permitted to capitalize earnings resulting from the violation of laws relating o
sanitation and over-crowding. This was recognized by the spokesman for one of the
business groups associated with the National Association of Real Estate Boards in
the fight against the Taft~Ellender-Wagner Housing Bille In testifying before the
Senate Committee on Banking and Cirrency, Joseph He Deckman of the National Home and
Property Owners Foundation opposed federal assistance in slun clearance programs and
proposed instead uniform legislation to mmake it illegal and unlawful for a man to 7
rent a house that does not meet certain minimum requirements, such as central heating
plants and inside toilets® aid urged that the owners of slum properties be compelled
under threat of imprisomment® to either keep their properties in good repair or de-
molish them. Senator Taft was unwilling to accept Mr, Deckmanl!s drastic proposal to

. place the burden of slum clearance on the owners of slum property. Having previously
cited census figures showing that 6 million homes rented for less than $15 monthly
the senator insisted that no one could a fford at such rentals to keep dwellings in
good repair. At the same time Senator Taft recognized that the one reason public
housing cost is high is that they pay three times for the.land what the land is worun
in order to get it because of the slum clearance clement. Nor could he accept ih:
suggestion of the National Association of Real Estate Boards that rent certificates
be substituted for the so-called public housing activities of the CGovernment, This
proposal for subsidizing landlords was rejected for the following reasons:

1) "The number of families entitled to rent certificates upon any such
basis would be infinitely larger than those requiring other relief,”

2) It is not at all certain that such a plan would bring-about ime
provement in the bad housing accommodations that now exist:; In fact, the scheme

%@t work to maintain the profitability of slum areas and, consequently, to retard
their elimination.” ‘ , _ o _ _

- Ifjearings before the Camittee on Banking and Currency UsSe Senate. 80th
Congress, lst Session, 1947, on Bills pertaining to National Housing; pe. 483, Ina
similar vein, The Chicago Tribune, in its issue of September 1, 1946, editorialized:

uStrict application of the fire and sanitary regulations, which would re-
quire the owmers to put back a large proportion of their high rents into the main-
tenance of their property to keep it f£it, would very quickly reveal the lack of true
value of such property. Rather than make such repairs the owners in many cases
would close the buildings or tear them down. One potent factor in the exorbitant
valuations placed on slum properties in Chicago is the ease with which charges of
building law violations are fixed in the Municipal Court."

_ 2earings before the Comittes on Banking and Currency, United States -
Sena}:?g; 80th Congress. lst Session, 1947, on Bills Pertaining to National Housing,
Pe 7%

v nIf an effective slum clearance and redevelopment program is to be carried
on, one of the outstanding problems to be met is the high cost of land acquisition.
A significant factor tending to maintain such costs is the disregard for building,

el e
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3) "7t would certainly require a detailed regulation of private rental
quarters hoth as to condition and rent,"

As Senator Taft observed at the time these proposals were made, therc is

no reason to believe "that people would build houses on the chance that 4 or 5 years
from now somebody would be getting rent certificates.

i

health, and sanitation laws; the combination of over-crowding and low maintenance
costs inercases profits whose capitalized value gives to the property a value far
sbove what such value would-be wére there éffective law enforcement." University of
Chicago law Review; Vol. 14, Febe 1947, Nos 2 at p. 243-~Condemnation of Slum Lands-
Illegal Use as a Factor Reducing Vgluation."

: lpeport to the Special Cammittee on Postvar Econamic Policy and Planning "
by the Senate Stbcommittes on Housing and Urban Redevelopment pursuant to Se Rese 33a
Postwar Housing, August 1, 1945, ppe 6=7,

. 2Hear:'mgs before the Committee on Banking and Currency. United States -
Senate, 80th Congress. lst Session, 1947 on Bills Pertaining to National Housing,
PP,' 13"1&»0
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”

VI. Subsidies, an’ Aid to Economic Concentration

Same of the suggested subsidies might be éxpected to increase the supply of
rental dwellings. It seems reasonable, for example, to infer that governmental aid
ir the form of tax concessions might induce investors to place their funds into tax
{ree ventures, especially when guaranteed against loss. It might be well, though, to
irguire whether such subsidics should be undertaken in the absence of careful analysis
of the significant factors involved, not only with respect to the kind, quantity, and
quality of additional dwelling units to be added to the nation's housing supply, but
also as to the effcct on the cconomy as a wholc. The effect of the government!s
acquiring slum propertics from landlords and making up the difference between the
rental the former slum dwellers can pay and the cost of operating what has become
known as public housing will not be the samc as subsidizing privatc groups whose
activities are not subject to the samc scrutiny and control as public agencies. The
effoct of subsidizing privatc housing may well be to put a stop to all unsubsidized
residential construction. Horcover, onc might question the wisdom of demolishing
substandard dwellings to make way for higher-incomc groups without first making avail-
able suitable quarters for the former occupants. Onc result of New York!s slum
clearance and urban redevelopmont program has been to intensify the housing shortage
for since the end of the war, the city has lost more dwellings through demolition
than have beon provided through permancnt new construction. By moving the displaced
slum dwellers to other blighted arcas, the city improves that part of the city selcct~
eC. Jor middle~class occupancy, but perpetuates the slum problem.

It is widely rccognized that the "housing problem arises out of the fact
tha* the cost of housing is out of proportion to the income of thc peoples"? The
algh cost of housing has been attributed in lavrge part to the small-scale, decontrals
1z3d character of the housebuilding industry and the cevidence that this is so is coa-
vincings” But slum clearance and urban redevelopment-in the nationls principal
metropolitan areas are not carried out by small-scale, decentralized homebuilders
who on the average construct only one or two homcs a ycar., Even if the land in the
centers of the cities werc frec, it is questionable whethor the cleared arcas could
be reconstructed by other than large-scale organizations, cither public or privatc.
The resourcés nccessary to finance slum clearance are not available to the small
builder who, in any case, is not technically equipped to cngage in such activitics.
The construction of self-contained multi-million dollar communities like the Park-
chester and Stuyvesant projects of the Metropolitan Life Insurance Company demands a
completely different type of building organization. Not only do large-scalc housing
devolopments require huge building organizations; they also require finaneing on a
scalec boyond the resources of most persons, cither individual or corporatc. During

v N ¥ © 4

]New York Times, April‘2k, 1947, p. 27, cole 8. During 1946, 8,926 dwelling
units were demélished and only 4,578 new dwelling units were completeds 'New Yorkis
hcusing shertage has rcached the point wherc it is as difficult to find a vacant cold=-
wator flat as a modern apartment" concluded the Times in rcporting an occupancy survey
of The Real Estate Board of New York in its issuc of June 6, 1947, pe 25 cols 3.

“Excerpt from statoment by Senator Robert A. Taft. Reprinted from the U.S.
Municipal News~Confercnée edition of January 21, 1947 in Hearings before the Committee
on Banking and Currency. United States Scnatc. 80th Congress, 1947. 1lst Session on
Bills Pertaining to National Housing, pe 22l :

3s¢e for example, Américan Housings Probloms and Prospects, The Twenbioth
antmry Fund, 1944, pp. 313-15.
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the building boom of the twenties, it was customary to finance apartment buildings
either through the sale of stock or bonds secured by mortgages which insurance com-
panies and other large financial institutions were only too willing to purchases
This method is no longer feasible owing to the unwillingness of investors to risk
funds in housing developments which could be expected to yield a return only at rents
which most people could not afford. The long-run decline in the rate of interest
prampted the insurance corpanies to seek better paying investments than bondse. Met~
ropolitants $60 million Parkchester project with a yield in excess of é percent
demonstrates what can be done without a subzidy.

The same type of large-scale organization that dominates other fields of our
economy is now moving into the rental housing field. Subsidies will accelerate the
trend. In contrast to the emphasis on rehousing slum dwellers that pervades the
public housing literature, the stress here is on building living accommodations for
those in the upper third of the income scale, a group which heretofore has been served
reasonable well by the traditional building industry. Concentration thus manifests
itself in rental housing by making inroads into the most profitable part of the
realtors! business, through providing housing for those with sufficient income to
pay the rents made necessary by present high construction costs. Upon completion of
building presently under construction the world's largest privetely managed corpora-
tion, an $8 billion enterprise, will have an investment-of {200 milljon in apartment
buildings housing 31,566 families, or approximately 100,000 persons.

In a world of large-scale, monopolistic enterprise, the small business is
almost hopelessly handicapped. Vhere raw materials and credit are only available in
a controlled market, costs tend to be high. The housing industry, with its custom-
made homes, has lagged behind in bidding for the consumert!s dollar in canpetition
with the products of industries which enjoy the economies of mams production methods,
Tt must now meet the challenge of billion dollar corporations with easy access to
cheap credit and raw materials, operating on a scale which permits more efficient
utilization of labor and technical equipment. And as if this were not enough, the
billion dollar corporations are subsidized.

One of the obstacles to the construction of additional rental housing has
been the concentration of conmtrol dn the field of finance. A complaint filed in the
United States Court for the Southern District of New York by the Antitrust Division
of the Department of Justice on August 6, 1946 charges the Mortgage Conference of
New York, including insurance companies and other institutional investors, with con-
spiring ™o prevent new construction in areas where such construction might lesson
the income from real estate in which mortgage lending institutions have substantial
interests." The government alleged among other things that M"the erection of Sixe-
story elevator apartment house buildings, particularly in the Borough of Brooklyn,
New York City, has been prevented by the deliberate withholding of mortgage findncing
by the defendants”,? The Government also charged that the "defendants prepared,

lStatement of George Gove, Vice—Presiden£ of the Metropolitan Life Insurance
Company during Hearings on Bills Pertaining to National Housing before Committee on
Banking and Currency-~United SLates Senate. 80th Congress. lst Session, 1947,
PPe 34~-lle ‘

2C:i.v:i.ll. Action No. 37-247. In the District Court of the United States for the

Southern District of New York: United States of America ve The Mortgage Conference

of New York, et al. August 6, 1946.
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published, kept current, and distributed maps of each section of New York City show-
ing blocks on which Negroes and Spanish speaking persons resided; refrained from
making mortgage loans on properties in such blocks; and induced ovmers of real estate
in certain sections 6f New York City-to refuse to permit Negroes and Spanish speaking
persons to move into." Metropolitan; althouzh not named with the other insurance
companies as party to the conspiracy,-follows a racial discriminatory policy at its
housing projects. Frederick H. Ecker, Chairman of the Board of the Metropolitan ILife
Insurance Company has been quoted as saying: "Negroes and whites dontt mixe. « eper-
haps they will in a hundred years. « . .- If we brought them into this development,
it would be to thé detriment cf the city, too, because it would depress all the sur-
rounding property." In commenting on this statement, Charles Abrams wrotet '"He
barred Negroes from the project. Nor was Stuyvesant Town to have a school, though
its population would be one-fourth that of Nevada s for Ecker feared Negro children
might attends The city meekly complied. It even agreed to raze the existing scheol
in the area and erect a new one outside. It divested itself of all public streets
and property within the enclosure, The entrances were to be posted with signs marked
!rrivate property.! The city comptroller is Eermitted to enter under the contract,

‘ but only during the period of tax exemptionl"™ Order is maintained within Metrcpcli-
tants self-contained communities by corps of uniformed canpany police.* The effect
of granting public powers to private enterprise without subjecting it to the obliga-
tions imposed on public agencies in the exercise of such powers may indeed be far-—
reaching. The protest generated by Metropolitan's racially~diseriminatory policies
‘at Stuyvesant Town led to the passage of a law providing for the cancellation of tax
exemption on any project where the Supreme Court finds there has been discrimination
against any person because of race s ¢reed or color,” The New York Times of July 1,
1947 quoted the State Housing Cammissioner as saying that "many large investors had
told him they would not build moderate-rent, tax-exempt housing while the city anti-
discrimination law was in effect." Mr. Stichman was also reported as saying that
"the sponsor of a proposed limited-dividend project to house 3,000 families had told
of dropping his plans when a Federal agency déc%ined to take part in financing it
because of the cityls anti-discrimination lawe™

There is no doubt that additional housing can be‘made available either
through reducing housing costs or increasing family income, or both. A conservative
. estimate of the proportion of the nationts families whose incomes are too low to
permit the purchase or rental of "decent housing" appears in Senator Taft!s state=
ment to the Committee on Banking and Currency during hearings on housing bills in-
troduced at the lst session of the 80th Congress. "No private housing that I know
of", the senator declared, "can be built at such a cost that, more than half of the
families of the country can buy that housing or live in it."b' Moreover, the same
situation prevails with respect to decent second-hand houses with the result that
"he cost of housing, old and new is almost beyond the means of ‘half the population.'!5

’ * o v

Librems. The Future of Housing. "1946. 1946, pe 322. Ses &lsd Dorsey,
Dowling and Harper vs. Stuyvesant Town Corpe and Metropolitan Life Inse 0% 1947.
2Fortune, April 1946, p. 212,
3Po 19, 3010'2. .
I"Hear?.ngs? Pe 226,
s 5&:&1., Ps 11, )
#Local Law 45, 1947, See also J 4L - 1.2 Administrative Code of City of
‘ New York: Local Law 20, 1946.

o B
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Convinced of the need for a subsidy, Senator Taft justifies governmental assistance
in the form of public housing for those in the lowest income group on the theory
that "the Federal Government is interested to see that-there is a floor under the
necessities of life for all the people in this country, to give equality of oppore
tunity, particularly to the children, in all fieldse" This public housing proposal,
embodied in the Taft-Ellender-lfagner Bill S. 866 would have authorized the construc-
tion of only 500,000 dwelling uﬁiBs over a period of four years "to take the edge
off this pressure at the bottom." It nevertheless encountered the furious oppos
sition of realtors and builders. They had other things in minde A spokesman for
the National Association of Real Estate Boards had previously informed Senator Taftls
subcommittee on Housing and Urban Redevelopment of the Special Committee on Postwar.
Economic Policy and Planning that real estate was peculiarly handicapped by triple
taxation, Rents are high, it was asserted, because a fourth of the rental dollar
consists of taxes so that if "a builder is able to build accommodations at a $40 a
month rental he is in fact building for a %30 a month economic rent if the local
taxés are deducteds'> In appealing for tax relief, nothing was said about the re~
22bionship between tax liability and service, For example owners of real estate are’
in a peculiarly strategic position to capitalize on public expenditures for highways,
viaducts, bridges, schools, parks, sewers, reservoirs, fire, police and health ser-
vices. The speculative apartment house building boom following Vlorld lar I it will
be recalled took place in spite of such "triple" taxation.

4

Senator Taft answered the attack on his public housing proposals as follows:

"The private enterprise system says, !Let us do it and
we will provide these houses,! but they never have provided the
houses. We have always had a2 large number of indecent houses,
under the play of the private enterprise system, for the simple
reason that they cannot do it. They say that public housing
would compete with them. It does not compete with them because
they cannot possibly construct houses for people in the lower
income group and what happened in 1925 is exactly what is going
to happen over again.

"You built up the number of houses after the last war
very rapidly until you got 125 or '26 and then new housing began
to fall off, although we were in the most prosperous period we
ever had in 1927, 128 and !29, still housing fell off because the
market had been exhaustedi They were unable to take care of the
lower income groups and they did not have enough of the upper
groups to buy any more houses.'"

7

) ' lﬂearings before thé Commit’ﬁeé on Banklng -énd Currency. United States
Senate. 80th Congress, lst Session, 1947 on Bills Pertaining to National Housing,
PPe ]-3‘lll»o

2Tbides pe 22he

3Hea.r:’mgs before the Senate Subcommittee on Housing and Urban Redevelop-
mént of the Special-Committee on Postwar Economic Policy and Planning pursuant to
8. Rese 33, Part 14, 79th Congress. 1st Sess. at 2009 (1945).

7

bflearings before the Committee on Banking and Currency. United Stdtes
Sénaté. 80th Congress. 1lst Session on Bills Pertaining to National Housing, 1947,
Pe 124
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The varisus subgidy measures contribute nothing whatever to the basic prob-
lem of cost reduction., Rather they are indirect methods of transferring to the comm
munity-at-large a portion of housing cests of those eligible for the subsidized
ascommodations, A subwidy can be justified as a matter of publie pelicy when the
beneficiaries of the subsidy are unable to pay an economic rent. It cannot be justi-
fied when it results in subsidizing housing for upper-ineome groups at the expense
of those who thamselves cannot afford such agcammodationss Vhile the realtors con-
centrate thelr efforts on a form of housing which menases only the slum landlord, a
form of subsidized housing that really endangers them has been largely ignoreds An
exccutive of the Metropolitan Life Insurance Company appeared before the Committee
on Banking and Currency of the United States Senate and discussed his company!s

rrangement with the city of New York with respect to Stuyvesant Town and pointcd

out Shat "we expect to get 6 pereent before-depreciation and amertize in a pericd of
somewhere around 33 to 35 years, and so far, we have no reason to doubt that we shall
be able to do so«"™ No mention was made of the exemption of the structgre from taxa-
$ion for a guarter of a century, amounting to a subsidy of $50 million.“ The Metro-
politam execubive told thé senators, Mile have not wought any incentive, That is the
point I want to bring out. We have not sought incentives,. and we do not need any in-
centives. And so far as we are able to learn, the other insurance companies feel
quite the same way,. 13 The extension of urban redevelopment legislation patterned
after the New York Redeveloprment Campanies Law may well lead to the gradual elimina-
tim of all non-subsidized housing in the nationls principal cities and the concen-
tration of métropolitan rental dwellings into the hands of the largest financial
institutions, Since the construction of larie scale developments are not undertaken
by the typieal home builders, the develomment may not concern them. However, it
bodes no good for the realtor who'can expect to lose his best paying tenants to the
planned neighborhood developmentse The typical home builder is menaced fran another
quarter, The competition of prefabricators for the individual home market should
eventually force the rationalization of the residential construction industry. Other~
wise it will continue to be incapable of catering to the mass market to the same ex-

e

,,,,,

. ' | J'I-Iea‘r:i.ngs before the Conmittee on Banking and Currencys United Statés ‘
Sénate. 80th Congress. lst Session, 1947 on Bills Pertaining to National Housing,
Pe 340e Testimony of George Gove, Vice-President Metropolitan Life Insurance Coe

2plaintiffs Brief in Support of Motion for Temporary Injunction, Dorsey
;;):'gbmeaant Town Corporation. Supreme Court of the State of New York (July 9,
"The cost of the project is concedsd to be 90 million dollars 2Gove affidavit, para-
graph 20)e The cost of the land was about 17 million dollars (see application of“
Stuyvesant Tomi Corporation to New York Board of Estimate for an increase in rent,
dated April 2%, 1947). The total tax exemption over a 25-year period granted to
Stuyvesant Town Corporation is thus about-3 percent on the improvement cost (90-17
millions) or well over 50 million dollars, which is about three times the cost of
the lands" In‘arriving at the figure of éso million, Charles Abrams, attorney for
the pladntiffs, apparently based his calculations on the current tax rate and assessed
valuation which probably would have been used in the absence of the subsidy, approxie )
siated§- $2 millions annually for 25 years. The present value of the total subsidy
might hore accurately be calculated by discounting the value of future annual sub-

sidies. . .
30pe gitie
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tent as the mass production industries. But the testimony of the builders! rep-
resentatives béfore the Senate Committee suggests that many will resist change to
the bitter ends During the testimony before the Committec, spokesmen for the build-
ers were so much upsct by the questioning that Senator Taft felt called upon to
explain:

"T have not criticized any private builder. I am
criticizing the economic system of the United Skates that has
resulted for 150 years in this pass-me-dovn thing into slums,

{ and will go on doing it exactly unless the cost of housing
}‘ comes downe. That is not the fault of the builders, I am not
| blaming them,"

......

Sapatme 80th Congress. 1947. 1lst Session on Bills Pertaining to National Housing,
pPe 507,




CONTRACT MONTHLY RENT FOR URBAN TENANT-OCCUPIED DWELLING UNITS » 1940

%mm
. I I III v v
Metropolitan
United States The North Tllinois Chicago City Chicago
» No. % No. 4 No. %4 No. % No. %
A1l Dwelling Units 12,881,540 8,788,441 1,059,988 718,769 861,271
Reporting Monthly Rent | 12,790,473]100.0 | 8,728,512}100.0 |1,054,808{100.0 | 716,774]100.0 | 858,731 [100.0
Less than $3 51,477 O.4 9,062{ 0.1 1,019 156 248
| $to$h 196,023] 1.5| 30,692] 0.4 Ly 34 Thdy 975
| Less than $5 ..... . 247,500 1.9 39,7541 0.5 5’363 900 1,223
45 to 86 117,365 3.3{ 108,244] 1.2 16,425 4,62, 5,822
Less than $7 .....J  664,865) 5.2} 147,998| 1.7| =,788 5,52 7,045 |
$7 to $9 545,816 4e3| 209,55L| 2.4 | 29,493 12,756 14,082
Less than $10 .....| 1,210,681 9.5| 357,549 5.1 51,281 4.9| 18,280 21,128
| $10 to $14 1,576,886 12.3 | 901,142 10.3 | 116,436| 11.0| 68,810 77,516
| Less than $15 .....| 2,787,567| 21.8 |1,258,691{ 15,4 | 167,717 87,090 98,644
‘ $15 to 519 1,799,984 141 |1,230,940) 4.1 | 135,893 | 12.9 | 89,003 104,780
; Less than $20 .....| 4,587,551| 35.9 | 2,489,63L] 29.5 | 303,610 176,093 203, 4Rk
[ $20 to $24 1,774,408| 13.9 {1,280,078 { 14.7 | 126,057 83,018 99,630
‘ Less than $25 .....| 6,361,959| 49.8 |3,769,709 | 4he2 | 429,667 259,111 303,054
“ $25 to $29 1,663,812| 13.0 (1,206,844 ] 13.8 | 115,529 70,961 89,522 |
Less than $30 .....| 8,025,771 62.8 4,916,553 ) 58.0 | 545,196 | 51.7 | 330,072 392,576
| $30 to $39 | 2,384,318] 18.6 |1,822,852120.9 | 202,189 140,708 173,325 |
Less than $40 .....|10,410,089| 81.4 |6,799,405 | 78.9 | 747,385 470,780 565,901
$40 to $49 1,252,784 9.8 |1,012,973 | 11.6 | 168,240 136,879 | 159,067
Less than $50 .....|11,662.873| 91.2 |7,812,380 | 90.5 | 915,625 |86.8 | 607,659 724,968
| $50 to $59 Sh6,0L| he3 | 437,443 | 5.0 | 70,428 56,471 | 66,975
i Less than $60 .....112,209,287| 95.5 {8,249,823 | 95.5 | 986,053 664,130 | 791,943
| $60 to 874 313,445 2.5 | 256,787 | 2.9 | 37,985 29,771 36,497
- . Less than $75 .....|12,522,732| 98.0 8,506,610 | 98.4 [1.024,038 |97.1 | 693,901 828,140
$75 to $99 155,877| 1.2 | 127,476 | 1.5 | 17,901 | 1.7{ 13,q13 17,508
Less than $100 ....112,678,609| 99.2 {8,634,086 198.9 |1,041,939 {98.8 {706,904 845,948
5 - $100 or more 111,864| 0.9 yhi28 | L1 | 12,869 | 1.2 ] 9,860 12,873
#*Average Rent $27.01 $29.65 $31.25 | ¢33.53 $33.75
#fedian Rent 2,60 26.96 28.73 I 31.51 31.62

Source: United States Department of Commerce, Bureau of the Census,
’ 1940, Housing, Volwme II, Ceneral Characteristics.

I, II, Table 18, 18a, pp. 50-51, Fart I U. S. Sumary.

II1, IV, vable 13, p. 784-85, Fart II.
¥, p. 787, Part II.

Sixteenth Census of the United States,

*I, 1T, III, p. 109, U. S. Summary, Part I; IV p. 151; V, p. 18 (includes Rural nonfarm).
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