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EXECUTIVE SUMMARY

ICF Consulting has been engaged by the U.S. Department of Housing and Urban Development
to conduct a Study of HUD’s Site Contamination Policies. Core questions for this study have
focused on whether the Office of Housing should retain or change the policy of the Multifamily
Accelerated Processing (MAP) Guide, Chapter 9, which does not permit the use of engineering
and institutional controls on properties for which HUD is providing mortgage insurance. Other
topics covered included overall systems and staffing for HUD’s conducting of environmental
review.

Our recommendations regarding Multifamily Housing are as follows:

= Multifamily Housing should permit the use of “risk-based” methods, including
institutional and engineering controls, but only if it also upgrades its risk-
management capabilities.

= Housing must invest in upgrading its analytic capabilities to manage the financial
risk that comes from environmental contamination, independent of whether it permits
the use of risk-based methods. We recommend that a small unit be created that
includes analysts of financial risk and environmental contamination. This new
analytic unit should insist that strict and consistent methods and standards be
employed by environmental contractors who submit reports, especially when
institutional and/or engineering controls are being used, and have the capacity to
analyze such reports and direct further work.

= The analytic unit should be available to all of HUD. For a relatively low cost,
HUD can have the highest level of guidance on this important area of risk. These
analysts can be in-house or contractors. In our view, HUD needs at least some in-
house expertise on the interaction of environmental risk and financial risk.
Environmental engineering functions can be contractual, as long as there is strong
internal oversight.

= Multifamily Housing should approve applications for mortgage insurance before
cleanup has occurred, to facilitate making the cleanup costs mortgageable.
Possible approaches that would protect HUD’s finances include 1) making final
approval contingent on the cleanup being completed successfully, and/or 2) requiring
the lender or the developer to purchase environmental insurance.

Recommendations regarding other areas of HUD environmental review include:
= HUD needs to continue to expand its capabilities to monitor and train localities
that are responsible for Part 58 environmental reviews, if HUD feels compelled to

review each locality every three years.

= HUD should continue its move toward having Field Environmental Officers
responsible for all of HUD’s offices.

June 20, 2003



Executive Summary Page ES-2

= A “fresh look” should be taken at the whole structure of environmental review
in the Office of Public and Indian Housing, where we suspect the system is not
functioning well.

Overview of the Study

ICF has been engaged by the U.S. Department of Housing and Urban Development (HUD) to
complete a study of HUD’s site contamination policies, so as to provide recommendations for
how to improve HUD’s approach to environmental review. The Office of Policy Development
and Research (PD&R) provided funds and the lead staff for this work. PD&R also coordinated
an advisory group of HUD staff from HUD’s three main development offices (CPD, PIH and
Housing), which provided guidance to ICF throughout the study.

There were seven tasks in this study. Each of the first six tasks resulted in a draft memorandum
on a specific sub-topic. The purpose of this seventh and final task is to bring all of the tasks
together in a final document, and include this Executive Summary. A summary of each Task is
provided below.

Task 1 was entitled Review and Assess State-of-the Art Risk-Based Cleanup Technology. Work
for this task consisted of reviewing published literature related to risk-based cleanup, searching
Federal, State, and private Internet sources, and interviewing experts from the Federal
government, state governments, and the private sector who could provide information related to
current risk-based cleanup issues.

Tasks 2 and 3 were carried out concurrently, with Task 3 being delivered before Task 2 (as per
the contractual requirements). Task 2 was entitled Review and Assess HUD Site Contamination
Policies, Procedures and Practices. The main purpose of this task was to provide a solid
grounding in HUD’s current approaches to environmental diligence, out of which
recommendations could be made.

Task 3 was entitled Analyze and Assess Site Contamination Policies of Development Agencies.
The main purpose of this task was to understand the approaches that other comparable
development organizations take to environmental due diligence. HUD approved the study of
eight development organizations, which included federal agencies, a state agency, and private
for-profit financial institutions. Federal agencies included the U.S. Department of Agriculture’s
Rural Housing Service (RHS), the U.S. Department of Commerce’s Economic Development
Administration (EDA), the U.S. Department of Defense’s Base Realignment and Closure
program (BRAC), the U.S. General Services Administration’s Public Building Service (PBS),
and the U.S. Department of Veterans Affairs’ Home Loan Guaranty Services program. The state
agency was the California Housing Finance Agency. Private financial institutions included
Freddie Mac and PNC Bank.

The main methodological tool for these tasks was an analytic matrix, which facilitated our ability
to compare and contrast how various HUD Offices and other agencies treated key themes for the
study. The data for the matrix were developed and completed through interviews with staff from
HUD and eight other agencies; lessons learned from a trip to HUD’s Chicago Field Office; and
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review of the agencies’ regulations, handbooks, procedures, diagrams, Web sites and worksheets.
From these resources, ICF not only completed the data in the analytic framework (as best as was
possible), we also developed descriptions of the development agencies’ policies, procedures and
practices. In addition, we were able to identify common themes as well as differences. The
common themes and differences were captured in the report for Task 4, Similarities and
Differences: HUD and Other Development Agencies.

The report for Task 5, Review and Assess Views of Users of HUD Programs, was developed
through discussions with representatives from cities that manage CDBG and HOME funds,
developers, lenders, a public housing authority, and a state housing finance agency information.
A site visit to Chicago, as referenced above, added an interactive session to Task 5 that
facilitated our understanding of the views of key user types.

Task 6, Identify and Assess Alternatives do Current Site Contamination Policies, distills the
research findings of this study into key conclusions and recommendations to HUD.

This final report is organized into seven main sections -- an introduction and a section for each of
the six reports that were submitted earlier in this project. In the draft reports for Tasks 1, 2, 3
and 5, an Executives Summaries were parts of the deliverables. In this Final Document, these
Executive Summaries have been removed for each task. In their places, we have brought the key
conclusions for each task forward into this Executive Summary, to serve as an overall summary
of the study.

Core Area of Focus and Additional Topics

The primary area of focus for this study has been the policies of Office of Multifamily Housing
regarding the management of site contamination, as detailed in Chapter 9 of the MAP Guide.
Some HUD staff and outside parties believe that Multifamily Housing is too restrictive in its
approach to environmental contamination, stating that Multifamily Housing should: 1) be willing
to accommodate “risk-based” cleanup at properties on which Multifamily Housing supports
development projects, and 2) permit mortgage insurance to support environmental remediation
by permitting approval of mortgage insurance before remediation has been completed. The
MAP Guide prohibits both of these approaches.

Some key HUD staff is concerned that this prohibition limits Multifamily Housing’s ability to
fulfill HUD’s development mission of providing affordable housing in “infill” locations. Others
contest this point of view and believe that there are plenty of uncontaminated sites appropriate
for affordable multifamily development in infill locations. Resolution of this disagreement
would require additional research.

In order to understand better the context for Multifamily Housing’s approach, HUD asked that
ICF understand and characterize HUD’s approaches to environmental review. The result was a
presentation of HUD’s overall construct for environmental review, and the raising of additional
relevant concerns. Resources were not sufficient to pursue these other areas in detail, but key
topics included HUD’s monitoring of localities, staffing, and overall systems within the Office of

June 20, 2003



Executive Summary Page ES-4

Public and Indian Housing. A few conclusions and recommendations were developed and
presented in the seven main sections of this study.

Major Conclusions from Tasks 1 - 6

Task 1 — Review and Assess State-of-the-Art Risk-Based Cleanup Methodology

Risk-based cleanup, broadly understood, is widely and increasingly accepted as the
preferred approach to site cleanup under state regulatory programs.

The technical “state-of-the-art” in risk-based cleanup is embodied in integrated, tiered
approaches such as ASTM RBCA, lllinois” TACO, and the Texas TRRP. Many
states also employ tiered approaches similar to these examples, while others use less
elaborate systems that rely heavily on “look-up” tables and/or simple screening risk
equations.

The apparent diversity in risk-based methodologies used by the states masks an
underlying technical similarity. Features common to most systems include: equations
that calculate exposure and risk, which are based on equations originally developed
for the Federal Superfund programs; conservative target-risk values; and basic
assumptions about generic exposure pathways and conditions, which vary depending
on the intended use of the land.

While many risk-based approaches are technically very similar to each other, the
regulatory frameworks through which they are implemented are quite variable.
Important features common to fully elaborated regulatory programs include: a
requirement that regulators comply with expedited schedules for review and approval,
the potential for liability relief for those who have conducted a remediation effort; the
potential for liability protection for those who have purchased or are managing a
property which has been remediated under the program; and policies related to the
use of engineering barriers and institutional controls.

Evidence from the literature and expert interviews indicate a high degree of
acceptance of risk-based cleanup, both by regulators and users of the properties
(developers, environmental contractors, etc.). Specifically, there is a strong
consensus that modern risk-based cleanup approaches are adequately protective of
health and the environment, and may even be more protective than previous methods.

Regulators and users identify two major benefits of risk-based cleanup: 1) reduced
remediation costs and 2) increased speed and predictability in the regulatory process.
The extent to which these benefits are realized appears to be strongly related to
specific regulatory policies, rather than to the technical aspects of cleanup methods.

Irrespective of regulatory requirements, interviewees suggest that there is a tendency
for developers to opt for the most stringent cleanup levels, or for complete
contaminant removal, because doing so increases the value of the property and
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reduces potential future liability. This tendency is especially true for relatively small
and/or lightly polluted sites, where the costs of complete cleanup are not prohibitive.

Expert opinion is divided on policies related to the use of engineering and
institutional controls in conjunction with risk-based cleanup, particularly for
residential projects. On one hand, allowing such controls instead of total removal of
site contamination, is entirely consistent with the major thrust of risk-based cleanup,
which is that cost-effective decisions should take into account all relevant site-
specific considerations (including the feasibility of non-removal technologies). On
the other hand, there is a deep reluctance in some segments of the remediation
community (supported by at least one bad experience) against allowing engineering
barriers and institutional controls, based on their belief that the continued
effectiveness of such controls is very hard to guarantee.

State policies regarding the allowance of engineering and institutional controls based
on land use reflect this diversity of opinion. A minority of states allows such controls
for both residential and non-residential projects, with few limitations. Other states
place varying restrictions, up to and including total prohibition, on the use of
engineering barriers or institutional controls. Existing data cannot yet support a
systematic comparison of performance of programs according to whether they allow
institutional and engineering controls. We presume that each program reflects local
preferences about how potential risks and liability should be balanced against the
need to reduce remediation costs and encourage development.

Task 2 -- Review and Assess HUD Site Contamination Policies, Procedures and Practices

HUD has multiple systems for conducting environmental review, varying by Office
and program.

o Part 50 — HUD conducts environmental reviews on its own for mortgage
insurance programs; when a recipient of HUD funds is not eligible to be a
Responsible Entity (RE) under Part 58 and is not a Public Housing Authority;
and when an RE is unable or unwilling to conduct a Part 58 review. Most
programs under Housing fall under Part 50.

o Part 58 — This regulation delegates responsibility for conducting
environmental review for certain HUD program grants to REs. Most
programs under CPD and PIH fall under Part 58.

In general, HUD retains control under Part 50 when HUD faces direct financial risk
as a result of the transaction. This point is discussed further in the Task 3 summary,
below.

HUD’s implementation of its Part 58 system in CPD is unique and, for the most part,
quite successful. Communication and collaboration occur in many places and help
HUD staff to overcome certain deficits.
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= Concerns regarding implementation of Part 58 include:

0 HUD does not have strong mechanisms to ensure that environmental policies
and procedures are implemented in the field, either in CPD or PIH. In neither
case is HUD fulfilling its commitment to the Council on Environmental
Quality (CEQ) to make its best efforts to monitor state and local governments
every 3 years for compliance with NEPA. HUD made this commitment in
exchange for CEQ’s agreeing to HUD’s establishment of the Part 58 system.

0 HUD Headquarters and Field Staff acknowledge that there are some problems
with compliance by local government Responsible Entities.

o Staffing levels in the field are below the necessary numbers and
training/expertise to monitor and ensure compliance.

0 HUD has recently hired new Field Environmental Officers and is taking steps
to offer more training opportunities. This new total of approximately 30
FEOs will still not be sufficient to fulfill HUD’s commitment to CEQ, but is
far better than the 16 FEOs of only one year ago.

o0 Part 58 delegation of NEPA review is incomplete in PIH.

=  HUD is considering whether to retain Multifamily Housing’s prohibition on the use
of institutional controls and engineering barriers on sites for which HUD provides
mortgage insurance. This prohibition is detailed in the Multifamily Accelerated
Processing (MAP) Guide, in Chapter 9, which prohibits the use of caps and active
monitoring wells and insists that cleanup be completed before HUD may approve an
application for mortgage insurance. Whether to retain or change this approach is a
core question for the study.

= Multifamily Housing will also not approve mortgage insurance until after cleanup
(full removal) has been complete. As a result, developers are not able to finance
remediation through the overall package of financing the development project. In
brownfields redevelopment, the trend is toward incorporating the costs of remediation
into the cost of the overall development.

= Key impacts of Multifamily Housing’s conservative approach are the protection of
HUD’s financial resources and, for the most part, public health and the environment
consistent with HUD’s mission and obligations.

= Despite the strict language of MAP Chapter 9, Housing program officers (HUD
Directors) in the field do have discretion not to follow the MAP on an individual site.
Thus, sites using engineering and institutional controls do, on occasion, get approved.
There is no consistent application of these exceptions; and no standards for managing
risk in these cases exist.

= Strong arguments on both sides of whether to amend the policies in MAP Chapter 9
rest in questions of fact, science, HUD’s technical capabilities, and HUD’s mission
and obligations. They include:
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o0 Question of Fact: There is disagreement over whether there are a sufficient
number of available and appropriate clean sites in infill locations, in order not
to compromise HUD’s development missions by, in effect, ruling out
development on certain sites. Resolution of this question would require
further study.

0 Question of Science: There is disagreement within HUD regarding whether
engineering and institutional controls (ICs and ECs) are trustworthy in the
long run. HUD’s question is shared by others, including environmental
regulators. U.S. EPA has sponsored “roundtables” to explore this topic.

0 Question of HUD’s Technical Capacity: HUD does not have, at present, in-
house capabilities to analyze risk at the level required to assess engineering
and institutional controls.

0 Question of HUD’s Mission and Obligation: A natural and predictable tension
exists between those who have program responsibilities at HUD and those
who have responsibilities to manage HUD’s exposure to environmental and
financial risk. All parties agree that HUD’s mission involves providing
affordable housing and community development, and that HUD has the
obligation and mission to do so in a manner that is safe and sanitary as well as
financially prudent. One of the key challenges of this study is to evaluate the
tradeoffs involved in these three elements.

Task 3 — Analyze and Assess Site Contamination Policies of Development Agencies

= The development agencies studied conduct environmental due diligence, but not for
the same reasons. The agencies or programs studied do not have environmental
protection as part of their core missions (with the exception of EPA, which was
studies in this task but is not a development agency). The key reasons that agencies
conduct environmental due diligence, and the factors that shape how their due
diligence is conducted, include that the agencies:

o0 Are required under NEPA to monitor and mitigate the environmental impacts
of their actions;

0 Are concerned that site contamination will have negative impacts on the
financial conditions of their transactions;

0 Are concerned about their own liability under CERCLA and other
federal/state laws and regulations; and/or

o0 Have an ancillary element of their missions that includes assuring that their
developments are “safe and sanitary,” that neighborhoods are safe, or
something of a similar nature.

o0 Are concerned about public relations.

= The key guiding influence on the environmental management framework for each
agency or program is the nature of the transactions in which they are engaged.
Agencies/programs studied are involved in grants, direct loans, loan guarantees,
acquisition of properties, and disposition (sale) of properties.

June 20, 2003



Executive Summary Page ES-8

o0 Grants rarely place an agency at risk of liability. Grant-making programs tend
to monitor projects for compliance with NEPA.

0 Programs that provide direct loans or loan guarantees have more rigorous
approaches to screening and assessment. They are concerned that site
contamination could have a negative impact on: 1) the financial health of the
project and the related ability to repay the loan; 2) the value of the collateral,
should the borrower default; and 3) the liability exposure of the agency,
should it repossess a contaminated site.

o0 Programs in direct ownership of sites have fully rigorous approaches.

= All agencies need to, and do, coordinate with other agencies in order to conduct their
environmental reviews effectively. Coordination is most likely to be with EPA and
state or local environmental regulators. Depending on the transaction, they may also
coordinate with local development agencies and private developers.

= Development agencies differ in their approaches to providing guidance to staff.
Some use regulations, others have detailed handbooks, and some do not provide any
written guidance at all.

= Nearly all development agencies studied require some sort of screening or assessment
for hazardous waste, but they do so for different reasons and at different levels of
intensity. The more potentially liable/responsible an agency is, the more intensive is
its systems for environmental due diligence. An agency’s decision regarding whether
to require or invest in further assessment, once an initial screening indicates the
possibility of contamination, is related to both the program’s mission and its exposure
to liability.

= Agencies that are forced, by ownership or mission, to confront contaminated sites
require that remediation be conducted. The DoD BRAC program must, by law and
program mission, address the sites that DoD owns, irrespective of the level of
contamination. In contrast, Freddie Mac attempts to avoid sites that require
remediation.

= All agencies studied that are willing to deal with the cleanup of sites are willing to
accommodate engineering and institutional controls. This statement is true for
government agencies/programs such as DoD BRAC and GSA, as well as for for-
profit companies such as PNC Bank. In each case, these agencies, through the use of
high scientific and engineering standards, are able to accommodate these approaches,
achieve their missions, and be protective to a high level of confidence.

= Ininterviews, all agencies indicated that health protectiveness is a higher priority than
minimizing the amount of either time or cost in the remediation of a site. No agency,
including the private businesses, indicated concerns about the time that cleanups take.
Nonetheless, the embracing of risk-based approaches is an implicit endorsement of a
trade-off between health protectiveness and cost.
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Agencies minimize costs to themselves by not assuming responsibility for sites for
which: 1) no laws or regulations require them to do so, or 2) there is no liability
implication of their actions. That responsibility is left to the site owner or responsible

party.

EPA has no prohibition on the use of institutional and engineering controls at
residential sites, and has overseen such controls being used on many occasions.
Nonetheless, some EPA staff interviewed for this study indicated skepticism
regarding this approach.

Task 4 — Similarities and Differences: HUD and Other Development Agencies

Environmental due diligence for HUD’s grant programs (e.g., CDBG) is similar to
that in other agencies (e.g., EDA), in focusing exclusively on implementing NEPA.

HUD is the only agency studied that delegates NEPA reviews to grant recipients, or
Responsible Entities (RES). All other agencies conduct their environmental reviews
internally with their own staff, as HUD does in its Part 50 reviews.

HUD’s standards for remediation in the context of providing grants are similar to
those at the comparison agencies, in that none have elaborated specific standards.

Development agencies that provide direct loans or mortgage insurance all have a
higher level of due diligence with respect to site contamination for these programs
than do those that provide grants. All of the public agencies, including HUD
Housing, require Phase | assessments.

Once contamination is discovered, there is quite a bit of variety among agencies in
terms of how that contamination is managed.

HUD’s MAP Guidance, as discussed in great detail in Task 2, requires that cleanup
be complete before it will approve an application for mortgage insurance, and it will
not permit approval when institutional and/or engineering controls are required as
part of remediation. Though most agencies studied are reluctant to approve such
sites, no other public agency is as strict in its prohibition as is the MAP Guidance.

Task 5 — Review and Assess Views of Users of HUD Programs

In general, localities with whom we spoke seemed satisfied with their interactions
with HUD when they carried out their Part 58 environmental reviews, and they did
not seem concerned about HUD’s policies. Their view of the quality of HUD staff is,
for the most part, favorable. Other views reflected concern about the quantity of staff
available to provide support to localities.

There are significant problems in the implementation of Part 58 reviews in Public and
Indian Housing (PIH). The current Part 58 structure, which asks localities to conduct
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Part 58 environmental reviews on behalf of the PHAs, is frequently not functioning as
intended. In one case, the locality admitted to refusing to do the Part 58 reviews,
leaving the responsibility to HUD.

Mortgage lenders and developers whose projects depend on receiving FHA mortgage
insurance, and the localities that promote this development, have expressed the most
concern regarding HUD’s policies with respect to site contamination. Concern is
focused on MAP Guide Chapter 9, Environmental Review. The Mortgage Bankers
Association of America (MBA) has taken the initiative to draft, for discussion, a
revised Chapter 9. Changes that they recommend include:

o Establish minimum qualifications regarding who can produce Phase | and Phase
I environmental site assessments.

o Establish standardized reporting formats for Phase | and 11 assessments.

0 Accept Phase I environmental site assessments for up to one year after they have
been conducted, rather than the far-shorter time currently permitted.

0 Gain access to unbiased, high-level technical support in order to understand
adequately the reports produced by environmental consultants and to make
decisions for complex sites.

o Permit the use of institutional and engineering controls, including caps and
monitoring wells, on sites that receive FHA mortgage insurance.

o Permit initial endorsement to occur before remediation has been complete, as long
as a remediation plan, acceptable to regulators, has been approved.

o Permit remediation to be a mortgageable expense, covered by FHA insurance.

= A key philosophical point made by one interviewee is that Housing should be willing to
take more risk, even environmental risk, than the private sector. After all, the purpose of
FHA mortgage insurance is to bear risk.

Task 6 — Conclusions and Recommendations

Multifamily Housing

Our conclusions and recommendations regarding Multifamily Housing are as follows:

One of the missions of FHA is to bear risk that the private sector would otherwise not
be willing to bear, in service of public development goals. There is no reason that we
can see to exclude financial risk stemming from environmental contamination from
being one of the areas of financial risk that FHA helps to bear.

Multifamily Housing should permit the use of ““risk-based” methods, including
institutional and engineering controls, but only if it also upgrades its risk-
management capabilities.

0 Risk-based cleanup, broadly understood, is widely and increasingly accepted as
the preferred approach to site cleanup under state regulatory programs. The two
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main benefits of risk-based cleanup are: 1) reduced remediation costs and 2)
increased speed and predictability in the regulatory process.

HUD has no health- or environment-driven need, which would come from its
mission, to impose a cleanup standard that is stricter than that of U.S. EPA. Its
primary concerns are related to liability and financial risk.

Financial risk resulting from environmental contamination can be, and is,
managed by both government agencies and for-profit companies. For-profit
companies are able to make profitable investments in such sites.

Housing must invest in upgrading its analytic capabilities to manage the financial risk
that comes from environmental contamination, independent of whether it changes
MAP policies.

(0}

At present, HUD does not have the in-house technical capacity to analyze
environmental risk appropriately, including its linkages to financial risk and to
HUD’s overall portfolio of properties. Neither the Appraisers in Housing who
conduct Part 50 reviews nor CPD Field Environmental Officers (FEOs) have this
high-level expertise. Without additional resources, it might make sense for HUD
to be even more conservative than it currently is, given that field program
directors have the authority to make exceptions and not to follow the MAP
restrictions.

HUD needs access to expertise in two key disciplines: financial risk and
environmental risk. With that expertise, and with appropriately implemented
systems to ensure that the guidance is taken into account, HUD should be able to
provide mortgage insurance on site that have engineering and institutional
controls.

One option would be to create a single unit that would be available for
consultation and support on sites throughout the country. The expert on financial
risk should probably be in-house staff; experts on environmental risk could be in-
house or on-call contractors who do not have conflicts of interest. Many private
banks, including PNC, have such an on-call unit that serves the entire country,
and beyond.

This new analytic unit should insist that environmental contractors who submit
reports to HUD use rigorous standards. HUD should consider adopting the
approach of PNC, which insists that properties on which it conducts loans meet
the standards of states that are scientifically rigorous. If a project is located in a
state that PNC considers not to be rigorous enough to protect PNC’s financial
interests, PNC insists that its borrowers meet New Jersey’s remediation standards.
New Jersey does not prohibit engineering and/or institutional controls on
residential sites, but it does requires that such approaches be supported by as strict
an approach as the state of modern practice and knowledge permits.

Multifamily Housing should find a mechanism to approve applications for mortgage
insurance before cleanup has occurred, to permit developers to finance cleanup
costs. Remediation in modern practice, especially in brownfields redevelopment, is
frequently carried out as part of the overall construction project. Separating

June 20, 2003



Executive Summary Page ES-12

remediation from development makes certain projects almost impossible to
undertake. Possible approaches for HUD that would protect HUD’s finances include
1) providing a contingent approval, making final approval contingent on the cleanup
being completed successfully; and/or 2) requiring the lender or the developer to
purchase environmental insurance.

Other Matters

Our recommendations regarding other areas of HUD environmental review include:

HUD needs to continue to expand its capabilities to monitor and train localities that
are responsible for Part 58 environmental reviews. HUD is not fulfilling its
responsibility to monitor state and local governments to ensure that they are
completing environmental reviews properly. Staffing has been severely limited, with
some Field Offices not having Field Environmental Officers (FEOs) for 15-20 years.
HUD has been addressing this problem over the past year, increasing the number of
FEOs from 16 to more than 30. HUD should continue this trend and develop a
strategy to meet its obligation.

HUD should finalize its movement toward making Field Environmental Officers
responsible for all of HUD, de-linking them from CPD. As with site contamination,
HUD should ensure that, among the environmental staff, there are experts in each of
the key areas of environmental review.

A “fresh look™ should be taken at the whole structure of environmental review in the
Office of Public and Indian Housing, where the system is not functioning well. The
current structure asks localities to conduct Part 58 environmental reviews on behalf of
the PHAs. We believe that there may be pervasive problems. In one of our
interviews, the locality admitted to refusing to do the Part 58 reviews, leaving the
responsibility to HUD.

HUD does not have strong mechanisms to ensure that agency-wide or Office-wide
policies are implemented in the field. Environmental Clearance Officers in both
Housing and PIH indicated that they do not necessarily know when field program
staff uses alternative approaches. HUD should explore “feedback” mechanisms that
would help headquarters staff better understand the practices in the field, to promote
consistency of policy and practice.
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INTRODUCTION TO THE FINAL REPORT
1.1  Background

ICF has been engaged by the U.S. Department of Housing and Urban Development (HUD) to
complete a study of HUD’s site contamination policies. Because the Department exercises
leadership in the growth of these urban areas, HUD’s major offices (i.e., Housing, Community
Planning and Development (CPD), Public and Indian Housing (PIH)) are expected to exercise
leadership in the renaissance of America’s urban areas and must frequently address the
redevelopment of potentially contaminated sites.

For the purposes of this report, a contaminated site can be considered to be a property of real
estate where there is high suspicion of onsite substances that, depending on specific
circumstances, may be hazardous to human health and environmental quality. According to the
U.S. Environmental Protection Agency (EPA), more than “40 million tons of hazardous waste is
produced in the United States each year. It is produced by large industrial facilities such as
chemical manufacturers, electroplating companies, petroleum refineries, and by more common
businesses such as dry cleaners, auto repair shops, hospitals, exterminators and photo processing
centers.”* Contamination that is relevant to this study can be of the ground or groundwater at a
particular property.

The use or reuse of a potentially contaminated site raises issues of health and safety,
underwriting issues of cost and financial soundness, timeliness of the development process, as
well as design quality and urban form. HUD’s requirements and guidelines play important roles
in determining how the Department’s resources address these issues. In most cases, HUD
delegates primary authority to address environmental review and the management of site
contamination to states, tribes, and local authorities. While HUD establishes general guidelines
for states and localities to follow in the management of site contamination, it is state or local
agencies that approve remediation plans and provide final environmental approvals for
development projects. For many programs and in many circumstances, however, HUD retains
its responsibility for environmental review. In this case, HUD assures that its standards are met
before it approves its own resources being directed toward development projects.

Based on specific program needs, different offices in HUD have adopted a variety of policies and
practices for dealing with site contamination. These policies include varying requirements for
the timing of remediation, general guidance for site remediation, and policies concerning the role
of engineering and institutional controls.

This overall study seeks to determine:
= The degree to which current HUD policies and procedures are: 1) clear and consistent, 2)

coordinated among other HUD policies and procedures, 3) based on substantive program
requirements, and 4) coordinated with agencies that have regulatory responsibilities.

! http://www.epa.gov/ebtpages/wasthazardouswaste.html
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= The kinds of typical problems, if any, that project sponsors experience in carrying out
prescribed site assessment and/or site cleanup activities.

= Whether there are alternatives to the ASTM? protocols (Phase I, Phase 11, RBCA?) that would
be appropriate and acceptable as a prescribed standard for carrying out site examinations.

=  When it is appropriate to use risk-based cleanup standards.

= The similarities and differences, and their relevance to HUD, in the policies and requirements
of other federal agencies with comparable program responsibilities.

= The similarities and differences, and their relevance to HUD, in the policies and requirements
of major conventional mortgage finance programs.

Findings from this study were delivered in a series of reports (draft memoranda), each of which
focused on a particular task of this examination.

= The draft memoranda for Task 1 provided an overview of the current “state of the art” in
risk-based cleanup for contaminated sites.

= Task 2 reviewed and assessed HUD’s site contamination policies.

= Task 3 described and assessed the site contamination policies and procedures of other
agencies.

= Task 4 compared and contrasted the policies and procedures of HUD and other agencies.

= Task 5 investigated the views of “users” of HUD programs.

= Task 6 identified possible alternatives to HUD’s current practices.

This report is the product of Task 7, which asks ICF Consulting to produce a final report that
incorporates the findings and recommendations from the six previous tasks.

1.2  Study Methodology and Organization of This Report

In September 2001, HUD contracted with ICF Consulting to conduct a Study of HUD’s Site
Contamination Policies. ICF began this project by meeting with an oversight group consisting of
the General Technical Manager for the project, Edwin Stromberg from HUD’s Office of Policy
Development and Research (PD&R), and representatives from the HUD offices that are most
impacted by contaminated sites. These Offices include Housing, Community Planning and
Development (CPD), and Public and Indian Housing (PIH). At this meeting, the oversight group
“set the stage” by explaining how HUD is impacted by site contamination, and by laying out
suggestions for how ICF should complete the study. This group became an oversight group that
has provided feedback in several facilitated sessions, participated in several interviews, and
commented on each of the draft reports

ICF began work on the Task One Draft Report — Review and Assess State-of-the Art Risk-Based
Cleanup Technology in Fall 2001. Work for this task consisted of reviewing published literature
related to risk-based cleanup, searching Federal, State, and private Internet sources, and
interviewing experts from the Federal government, state governments, and the private sector who
could provide information related to current risk-based cleanup issues.

2 Formerly known as the American Society for Testing and Materials
® Risk-based corrective action
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ICF researched and wrote the draft reports for Task 2 (Review and Assess HUD Site
Contamination Policies, Procedures and Practices) and Task 3 (Analyze and Assess Site
Contamination Policies of Development Agencies) concurrently. The main methodological tool
for these tasks was an analytic matrix, which facilitated our ability to compare and contrast how
various HUD Offices and other agencies treated key themes for the study. The data for the
matrix were developed and completed through interviews with staff from HUD and eight other
agencies; lessons learned from a trip to HUD’s Chicago Field Office; and review of the agencies’
regulations, handbooks, procedures, diagrams, Web sites and worksheets. From these resources,
ICF not only completed the data in the analytic framework (as best as was possible), we also
developed descriptions of the development agencies’ policies, procedures and practices. In
addition, we were able to identify common themes as well as differences. The common themes
and differences were captured in the report for Task 4, Similarities and Differences: HUD and
Other Development Agencies.

The report for Task 5, Review and Assess Views of Users of HUD Programs, was developed
through discussions with representatives from cities that manage CDG and HOME funds,
developers, lenders, a public housing authority, and a state housing finance agency information.
A site visit to Chicago, as referenced above, added an interactive session to Task 5 that
facilitated our understanding of the views of key user types.

Task 6, Identify and Assess Alternatives do Current Site Contamination Policies, distills the
research findings of this study into key conclusions and recommendations to HUD.

This final report is organized into seven main sections -- an introduction and a section for each of
the six reports that were submitted earlier in this project. In the draft reports for Tasks 1, 2, 3
and 5, an Executive Summary was part of the deliverable. In this Final Document, these
Executive Summaries have been removed for each task. In their places, we have brought the key
conclusions for each task forward into an overall Executive Summary, to serve as an overall
summary of the study.
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SECTION 1. INTRODUCTION TO TASK 1
1.1  Background

ICF has been engaged by the U.S. Department of Housing and Urban Development (HUD) to
provide support in evaluating the department’s policies, practices, and procedures for addressing
the challenges presented by environmental contamination at properties (“sites”). This chapter is
the product of Task 1 under that effort. The objective here is to provide an overview of the
current “state-of-the-art” in risk-based cleanup methods for these sites.

Risk-based cleanup is the process whereby site contamination is characterized, potential risks are
evaluated, and potentially dangerous contamination is remediated to a degree that is determined
by the estimated levels of risk. In some cases, exposures to hazardous contamination may be
limited through the use of engineering controls (physical barriers), or through institutional
controls on specific land uses or practices (such as preventing the use of affected groundwater as
a source of domestic drinking water).

Risk-based cleanup represents only one part of the process that HUD uses in its development of
contaminated sites. This report focuses on situations in which site contamination is already
known to exist or is found during the development process. Issues relating to other aspects of the
development process, such as environmental due diligence, preliminary site assessments,
underwriting, and the broader liability aspects of site contamination, will be addressed in
subsequent reports or in other venues.

1.2 The Role of Risk-Based Cleanup in HUD Development Projects*

HUD plays a major role in the development and redevelopment of America’s cities. Because the
Department is expected to exercise leadership in the growth of these urban areas, HUD’s major
offices (i.e., Housing, Community Planning and Development (CPD), Public and Indian Housing
(PIH)) frequently must address the redevelopment of potentially contaminated sites.

In most cases, HUD delegates primary authority to address site contamination, cleanup, and
environmental review to states and local authorities. While HUD establishes general guidelines
for states to follow in site cleanup, it is the states or local health agencies that approve cleanup
plans and provide final environmental approvals for development projects. Based on specific
program needs, different offices in HUD have adopted a variety of policies and practices for
dealing with site contamination. These policies include varying requirements for the timing of
remediation, general guidance for site remediation, and policies concerning the role of
engineering and institutional controls.

CPD and PIH have policies that allow HUD to approve a project before site cleanup is complete.
These programs also allow the use of engineering and institutional controls to reduce exposure to
pollutants. In contrast, the Office of Housing requires a complete remediation of a site prior
HUD’s fiscal commitment, and does not allow for use of engineering and institutional controls at
sites intended for residential use. The more stringent and conservative approach taken by the

* Much of the language from Section 1.2 is taken from the Statement of Work for this project.
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Office of Housing is seen as necessary to avoid hazards to public health and possible HUD
liability through ownership in the case of foreclosure.

Current HUD guidance does not specify or endorse specific methods for risk-based cleanup, or
require cleanup of specific contaminants to specific levels. Whereas, EPA Regions and states
have adopted a wide range of approaches to setting site cleanup levels based on risks to human
health and the environment, and with regard to the use of engineering and institutional controls
to address site contamination. Thus, HUD finds itself faced with many different sets of
standards and methods as it evaluates development projects across the country. In the remainder
of this report, we review and evaluate a number of different approaches to risk-based cleanup
that have been adopted by different states and EPA regions.

1.3  Study Methodology and Organization of This Report

The initial phase of this task consisted of a review of published literature related to risk-based
cleanup, and a search of Federal, State, and private Internet resources. The focus for the search
of literature and the Internet was to assess current approaches to addressing site contamination,
specifically with respect to residential sites. The overall scope and direction of the research was
refined through meetings with HUD headquarters personnel familiar with risk-based cleanup
issues.

Based on the literature search, meetings with HUD, and ICF’s prior knowledge, individuals were
identified in the Federal government, state governments, and the private sector who could
provide information related to current risk-based cleanup approaches and who could describe
their experience with these approaches as they have been applied in actual projects. A limited
number of telephone interviews were then conducted with these experts, and the results of the
interviews were used to evaluate the state-of-the-art in risk-based cleanup.

Section 2 of this report briefly describes the development of risk-based cleanup methods,
illustrating how they have descended from other less-refined approaches to site cleanup. Section
3 provides examples of several commonly used approaches to risk-based cleanup that have been
developed by the EPA, states, and by the American Society for Testing and Methods (ASTM).
Section 4 provides a brief characterization of approaches to risk-based cleanup used in 48 states.
Section 5 discusses the interview findings and provides a review and assessment of risk-based
cleanup approaches. Section 6 provides a summary of the major findings and a brief discussion
of implications for HUD.

Appendix A provides a tabular summary of the classification of current state cleanup protocols.
Interview participants are listed in Appendix B, and Appendix C provides a list of the questions
that were posed in the telephone interviews.
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SECTION 2. ORIGIN AND MAJOR FEATURES OF RISK-BASED CLEANUP
METHODS

2.1  Evolution of Risk-Based Cleanup Approaches

The National Research Council defines a risk-based cleanup as “a process that combines
environmental data obtained for a hazardous waste site, risk assessment calculation(s), and a
series of risk-management decisions.” “Risk-based” means that decisions regarding cleanup
levels, resource allocation, remedial measures, and use of engineering and institutional controls
are based on current and reasonably foreseeable potential future risks to human health and
environmental resources.

Broadly interpreted, risk-based cleanup could describe any site-cleanup method meant to reduce
risks. In current practice, risk-based cleanup refers to approaches that
provide systematic guidance for:

e evaluating the risks posed by site contamination;

e establishing remedial goals to reduce risks to acceptable levels; and

e balancing the need to reduce risks against the costs of remediation. (This “balancing” is
sometimes more implicit than explicit in regulation or policy.)

The balancing calculation is reflected in the desired levels of risk that are to be achieved by a
cleanup and in prescribed methods for achieving the desired reduction of risk (e.g., through
removal of contamination or through the use of engineering or institutional controls).

When site contamination first came to be recognized as a serious problem in the 1970s, little was
known about the relationship between the severity of contamination and potential risks to human
health and/or the environment. The only alternatives available for setting cleanup levels were 1)
cleaning up to “background” levels (removing all detectable contamination) or 2) relying on
complex, data-intensive site-specific risk assessments. The first approach, cleaning up to
“background” was found to be not only prohibitively expensive, but also technically infeasible.
Site-specific risk assessments were also found to be very expensive and time-consuming. At a
relatively high proportion of sites, risks were found to be so low that remediation was not
necessary, thereby calling into question whether the high costs incurred during in site
investigation were necessary.

Risk-based cleanup methods were developed over time by private-sector groups and government
agencies for two reasons: 1) to avoid both remediation “overkill” at sites where it was
unnecessary or impossible to clean up to background; and 2) to avoid “paralysis by analysis,”
where site risks were believed to be relatively low and detailed risk assessments were not
justified. As we discuss further in Section 3, one of the first comprehensive approaches to risk-
based cleanup was developed by ASTM. The context of ASTM’s approach was to address the

® National Research Council (NRC), 1999, Environmental Cleanup at Navy Facilities: Risk-Based Methods,
National Academy Press, Washington, DC.
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needs of underground storage tank (UST) programs, through which a large number of sites had
to be managed, where the contaminants were similar across the sites, and where a large
proportion of sites were expected to pose relatively low risks under plausible future land uses.

2.2  Goals of Risk-Based Cleanup

Depending upon the specific program for which they were developed, risk-based cleanup
approaches have the following general goals:

Provide a transparent, standardized approach to site cleanup;

Allow sites not needing remediation to be identified quickly;

Simplify risk assessment and cleanup goal-setting;

Assure protection of public health under plausible future land-uses;

Allow remedial design to be dependent on both intended land-use and magnitude of risks;
Reduce administrative delays and speed project execution; and

Reduce overall development costs.

The motivations for developing risk-based cleanup methodologies are both technical and
economic. Such systems are intended both to provide consistent guidance in complex risk-
related decisions, and to insure that such decisions can be made cost-effectively and with
minimum delay. Also, adoption or acceptance of risk-based systems by state governments may
help developers and lenders to improve their management of potential liabilities that are
associated with site contamination. Risk-based cleanup methods themselves do not, however,
directly address issues of financial liability, which, in general, need to be resolved in the context
of specific state laws and programs.

As will be discussed in more detail in the next section, government programs that encourage
risk-based cleanup sometimes provide statutory timetables for the agency to review and approve
projects. Developers see this expedited consideration of project cleanup decisions as a key
advantage of such programs.

The use of risk-based cleanup goals are not inherently any more “lenient” than systems based on
site-specific risk assessments. Consistent with their name, most risk-based cleanup methods set
goals for remediation that are based on “de minimis” or nearly “de minimis” risk levels, as
established by health and safety statutes embodied in both federal and state law. The flexibility
in cleanup levels that is built into some risk-based systems is based on variations in use of both
land and resources, due to how they increase or reduce the potential for exposure. In general,
they tend not to vary based on different target risks for different populations. For those risk-
based systems that allow the option of engineering or institutional controls, such measures tend
to be permitted only if the controlling local authority judges that they will achieve acceptable
levels of risk reduction.

2.3  Common Features of Risk-Based Cleanup Approaches
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As noted above, different organizations have developed widely varying approaches to risk-based
cleanup, with the specific characteristics of their methods depending on the nature of the
programs that they support. Common features shared by many risk-based cleanup
methodologies include:

e Prescribed requirements for assessment of site contamination;
e Tiered approach to risk assessment and cleanup goal-setting;

Screening concentrations in environmental media that identify contaminants not needing
remediation;

Non-risk-based “cleanup to background” as a default option;

Risk-based cleanup levels from look-up tables;

Risk-based cleanup levels derived with screening risk equations;

Rules for dealing with partial cleanups, cleanup of different media; and

Rules governing the use of engineering and institutional controls that are designed to
achieve risk targets.

Some of the systems discussed in Section 3 include all of these features, while some more-
limited systems address only specific steps in the risk-management process, such as screening for
contaminants or cleanup goal-setting. In general, the systems that are more advanced and well-
developed (e.g., ASTM RBCA) provide a wide degree of flexibility by allowing or mandating
“tiered” approaches to risk assessment and cleanup goal-setting. Simple and inexpensive
analyses that use conservative screening methods are first employed. The user then proceeds to
more complex methods, as required by the nature of the contamination and the intended use of
the site.

Several of the systems evaluated provide or rely on look-up tables of pre-defined screening or
cleanup levels. As noted above, agencies tend to set these levels based on conservative exposure
assumptions, using conservative target-risk levels. Some systems have different sets of look-up
tables, with recommended cleanup levels that vary depending on the intended land-use or
expected exposure conditions.

Approaches to addressing partial site cleanups and requirements for remediation of specific
media prior to residential uses of the land (e.g., addressing groundwater and subsurface soils, in
addition to surface soils) vary from program to program. Similarly, policies concerning the use
of engineering and institutional controls tend to be program-specific, and decisions on the
permissibility of such measures are often regulatory decisions made outside of the formal risk-
based cleanup framework. A common, but not universal, tendency is for developers to avoid the
use of engineering and institutional controls even when regulatory agencies permit their use;
especially when the site will be used for residential purposes.

The following section provides a more detailed description of several of the more widely used
and well-developed risk-based cleanup approaches.
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SECTION 3. DESCRIPTION OF CURRENTLY USED RISK-BASED CLEANUP
APPROACHES

In this section, we provide brief descriptions of the major features of selected risk-based cleanup
approaches. We begin with an approach that requires a detailed site-specific risk assessment,
which follows the model in EPA’s Risk Assessment Guidance for Superfund (RAGS), part A.
This approach is presented as a conservative “default” against which the other approaches can be
compared.

We then discuss three well-developed risk-based cleanup approaches, i.e., two developed by
states (Illinois and Texas) and one developed by the ASTM (RBCA). These approaches were
chosen because they were identified by experts in the field as being well-conceived and
indicative of the current state-of-the-art, because they have been in use for significant lengths of
time, and because they have been cited as models for other state cleanup programs. As will be
discussed in Section 4, many other states have similar risk-based approaches.

Finally, we briefly discuss several supporting and auxiliary cleanup approaches that are often
referenced or incorporated into state cleanup programs. These include methods for setting risk-
based screening and cleanup levels using look-up tables or screening-risk calculations.

3.1 RAGS - Detailed Site-Specific Risk Assessment

The Risk Assessment Guidance for Superfund (RAGS), developed by the EPA, represents the
original paradigm for risk assessment used for sites in the Superfund and RCRA programs,
beginning in the mid-1980s. Part A of the guidance prescribes a general approach to setting
cleanup goals that first requires detailed site-specific assessment of risks to public health through
all potential viable exposure pathways. Part B of RAGS prescribes methods for establishing
preliminary remediation goals (PRGs), which are cleanup levels calculated using simplified
screening equations and are based on “applicable and relevant” health-protection standards.
PRGs were generally set at levels that afforded protection against lifetime cancer risks on the
order of one-per-million to one-per-one-hundred-thousand (10 to 10™) and protection against
potentially harmful levels of exposure to non-cancer toxic agents. PRGs were intended for use
only during the Remedial Investigation/Feasibility Study (RI/FS) phase of site cleanup, with the
expectation that detailed risk calculations would again be performed to determine the final
remediation goals.

In general, RAGS required that risks and all potential routes of exposure be calculated based on
the assumption that the land would be used for residential purposes almost irrespective of the
likelihood that housing would be developed. In setting final cleanup goals, the assumption of
residential land-use was permitted to be relaxed and unlikely exposure pathways could be
dropped from consideration. In practice, this approach often required extended negotiations
among risk assessors, EPA, state regulators, and “responsible parties.”

Achieving cost-effective cleanup using RAGS was seen by all parties involved as being a
difficult, time-consuming process. Problems arose both because of the technical complexity of
the risk assess9ment requirements and because of the lengthy administrative procedures that
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were involved in arriving at acceptable cleanup goals. RAGS did (and still does) provide useful
technical guidance on how risk assessment should be performed and many current risk-based
approaches draw on methods that were first developed by EPA for the Superfund program.
However, most of the risk-based methodologies treat the detailed risk assessment approach
embodied in RAGS only as a “last resort,” but still useful for complex or seriously contaminated
sites. A few states that rely on pre-established cleanup levels do not even allow site-specific risk
assessment to be used to set cleanup goals because of their technical complexity.

Another feature of RAGS/Superfund and RCRA risk-based cleanup standards that persists in
most modern systems is that of the target risk levels. Cleanup goals that have persisted include
1) maintaining the target level for lifetime cancer risks to a range of 10™ to 10 for cancer-
causing contaminants, and 2) limiting exposures to non-cancer causing chemicals in such a way
that the “hazard index” (the ratio of estimated doses to a defined “safe” dose levels) is below 1.0
or0.1.

3.2  Fully Integrated Risk-Based Corrective Action Approaches

3.2.1 American Society for Testing and Materials (ATSM) Risk-Based
Corrective Action (RBCA)

While there are many different approaches available when environmental professionals refer to
“risk-based cleanup” they are most often referring to the set of methods contained in the ASTM
standard E — 2081-00. Risk-Based Corrective Action (RBCA), as developed by the ASTM,
refers to specific standard approach for managing site where contaminants have been released.
ASTM RBCA was originally designed to address remediation efforts at underground storage
tank (UST) facilities and there is still a separate standard for UST cleanup that is distinct from
that approach for other types of contaminated sites. Nonetheless, the principles involved in the
risk-based corrective action process are broadly applicable to many types of release sites,
including RCRA and CERCLA sites, less-contaminated “brownfield” sites, voluntary cleanup
sites, and land parcels intended for residential use. As a result, several states have incorporated
elements of ASTM RBCA into other programs where cost-effective assessment and remediation
are seen as critical.

The ASTM Guide for Risk-Based Corrective Action® describes RBCA as a structured and
iterative site-evaluation and remediation process, which combines site characterization, risk
management, and remedial action. RBCA was developed to provide a flexible framework for
corrective action that can be applied to sites that vary in terms of complexity, physical and
chemical characteristics, and in the risk they pose to human health and the environment. The
RBCA process recognizes that there is diversity in sites and therefore utilizes a “tiered” approach
to risk evaluation. The process integrates site assessment and response actions both to determine
the need for remedial action and to tailor corrective actions to site-specific conditions and risks.

® American Society for Testing and Materials. 2000. Standard Guide for Risk-Based Corrective Action. West
Conshohocken, PA. E 2081-00.
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Figure 1 summarizes how RBCA'’s three-tiered approach allows the user to collect data
necessary for decision-making at each tier.

*Most conservative approach

*Use of conservative default values
to meet numeric standards for an
estabhshed risk level

«Conservative values are used to generate
« Site-Specific Target Levels (SSTLs)

*Uses site- specmc exposure parameters

*Comprehensive site assessment is required

*Values determined using a site-specific transport and exposure model
and parameter distributions

*Provisions for pathway elimination

Figure 1. ASTM RBCA Tiered Approach to Site Remediation

The three tiers of ASTM RBCA constitute responses to progressively more complex and severe
site contamination problems. Sites enter the system at Tier 1 (even if it is clear at the outset that
more complex analyses will be needed), and move to “higher” tiers until sufficient data have
been gathered and appropriate risk evaluations can be made to support the development of
protective cleanup goals.

Tier 1 evaluations compare maximum-contaminant-concentrations to non-site-specific risk-based
screening levels (RBSLs) for human-exposure pathways and ecological receptors and habitats.
ASTM indicates that RBSLs can be obtained from pre-determined “safe” levels (such as the
look-up tables provided by EPA Region 3 discussed below) or can be calculated using screening
risk equations.

The corrective action goals developed in Tier 1 are based on conservative’ assumptions, and do
not consider site-specific conditions that could limit exposures. If all contaminant concentrations
at the site are below RBSLs, then corrective action is considered unnecessary. If the Tier 1
analysis shows contaminant concentrations to be above RBSLs, the user may either elect to clean
up to these very conservative levels, or may go on to a Tier 2 assessment. That option is selected
if cleanup to RBSLs is not feasible or is considered to be too expensive.

The Tier 2 evaluation refines and expands the Tier 1 analysis to include the development of site-
specific risk-based corrective action goals (cleanup levels). The analysis usually involves

" “Conservative” in this context, means that the goals must be based on the assumption that any use of land might

occur in the future, and that all exposure pathways are possible.
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development of statistically representative concentrations of contaminants of concern (those
exceeding RBSLs). Site-specific target levels (SSTLs) are calculated by applying the corrective-
action goals that were established under the Tier 1 evaluation, at exposure locations determined
by the Tier 2 site-specific analysis (e.g., are contaminant levels above the levels of concern at
locations where exposures are likely to occur?). The corrective-action goals for different
exposure pathways are compared to representative contaminant concentrations to determine if
further action (remediation or further analysis) is necessary. As for Tier 1, the user has the
choice of remediating to the Tier 2 SSTLs or moving on to a Tier 3 analysis, whichever is
considered to be more cost-effective.

A Tier 3 evaluation is basically a detailed site-specific risk assessment. The Tier 3 evaluation
utilizes comprehensive site-specific exposure assessment, and detailed techniques to assess
toxicity and risk to allow maximum flexibility to develop SSTLs or cleanup levels. Tier 3
analyses allow derivation of cleanup goals tailored to site-specific exposure conditions, meaning
that some exposure pathways can be eliminated. Pathways may be eliminated either for reasons
inherent to the site (e.g., there are no groundwater resources that could be developed for
domestic use) or taking into account the presence of future engineering barriers or limitations on
future land use (institutional controls). ASTM RBCA is generally supportive of the use of these
types of controls if their effectiveness can be adequately assured.

ASTM RBCA incorporates many features derived from the RAGS and related methods,
including the calculation of cleanup levels that start with simplified, conservative screening
equations. The actual equations recommended for use in deriving cleanup goals are very nearly
identical to those recommended in RAGS Part B. While RBCA does not specifically prescribe
the risk targets on which cleanup goals should be based, the most common practice appears to be
to use the same range of risk targets that are defined under the Superfund program.

3.2.2 Texas Risk Reduction Program (TRRP)®

The Texas Risk Reduction Program (TRRP) is a risk-based cleanup system that establishes
requirements for the corrective-action programs of the Texas Natural Resource Conservation
Commission (TNRCC). This rule was developed by TNRCC to allow flexibility and encourage
voluntary environmental cleanups of sites contaminated by releases from regulated industrial
facilities.

The TRRP defines the requirements for assessing the extent of environmental contamination,
establishing human-health and environmentally protective concentration levels (PCLs), and
cleaning up or controlling environmental contamination. The rule establishes guidelines to
assess the contamination of soil and groundwater at sites and takes into account the intended or
expected use of the land. PCLs can vary based on expected land-use and potential exposures to
humans and environmental resources.

® Texas Natural Resource Conservation Program. 2001. An Introduction to the Texas Risk Reduction Program.
Remediation Division. RG-366/TRRP-1.
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Similar to the RBCA process, PCLs are determined using a three-tiered approach. The process is
not necessarily stepwise, and those who carry out the remediation regularly choose to skip Tier 1
and proceed directly to Tier 2. Asin ASTM RBCA, Tier 1 is the simplest, in that it requires
minimal calculations, and results in the most stringent cleanup levels. Tier 2 uses site-specific
data to calculate cleanup levels. It tends to entail higher site-assessment costs, but it may result
in less-stringent cleanup levels, depending on the expected use of the land and the exposure
pathways. Tier 3 uses the most sophisticated methods, up to and including site-specific risk
assessments similar to those under RAGS, to determine PCLs. Therefore Tier 3 is generally the
most expensive and time-consuming, but is most likely to allow the user to set less stringent
PCLs.

Regardless of which tier is chosen, the remediator has the choice of selecting one of the two sets
of standards, “A” or “B”. Utilizing Standard A, a site is remediated by removing all
contamination to the required levels. Standard B allows the use of both institutional and
engineering controls. A higher concentration of the contaminant is allowed to remain on the
property with Standard B and cleanup may be less expensive. However, a restriction on how the
land may be used is placed on the deed. Under the TRRP, institutional controls are allowed,
irrespective of land use. As part of the TRRP, TNRCC has provided 10 sets of look-up tables
containing recommended Tier 1 PCLs. The levels vary depending on the standards chosen and
the nature of potential exposure pathways at the site. The PCL levels are updated annually.

3.2.3 Ilinois Tiered Approach to Corrective Action (TACO)?

Developed by the Illinois EPA, the Tiered Approach to Corrective Action Objectives (TACO) is
a method for developing remediation objectives for both contaminated soil and groundwater.
The remediation objectives protect human health, while taking into account land use and site-
specific conditions. TACO was developed to support a wide variety of programs and, therefore,
does not provide specific procedures for site characterization

TACO provides a number of options for risk management, when it is necessary. The most
common options are active remediation, engineered barriers, and institutional controls. Active
remediation includes any cleanup activities that reduce contaminant levels to either an acceptable
risk level or to a level that would allow the use of one of the other options.

TACO also adopts a three-tiered approach to establishing remediation objectives. A Tier 1
evaluation compares the contaminant concentrations to “baseline” remediation objectives
(allowable concentrations established by the state). Tier 1 allows site owners to choose different
sets of cleanup levels for residential, industrial, or commercial land uses. If the remediation
objectives are met (contaminant concentrations are below specified levels), the site is qualified to
receive a “No Further Remediation” letter stating that the site owner or operator has satisfied the
respective Illinois Bureau of Land laws and regulations and that the site does not need to be
remediated any further.

® Illinois EPA. 1997. Tiered Approach to Corrective Action Objectives (TACO) Fact Sheet 1: Introduction. Bureau
of Land, Springfield, IL.
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If contaminant concentrations exceed the Tier 1 remediation objectives, the owner may choose
either to remediate to the stringent Tier 1 levels or go on to a Tier 2 analysis. Under Tier 2,
applying site-specific data to risk-screening equations creates refined sets of remediation
objectives, which are likely to be less stringent than the Tier 1 levels. Site owners and operators
can also use Tier 3 to address situations they choose not to handle or cannot handle under the
first two tiers. These situations include both simple sites where physical barriers limit
remediation and complex sites where full-scale risk assessments or alternative modeling are
applied.

TACO allows the consideration of engineering barriers and institutional controls in establishing
cleanup levels. “Pathway elimination” may be invoked, where a less stringent cleanup level is
allowed, provided that the developer can show that exposures will not occur through the
specified pathway (either because of engineering barriers or institutional controls). TACO
provides a list of acceptable engineering barriers, but allows developers to propose other types of
barriers, if they can demonstrate that those barriers will be equally effective.

3.3 National and Regional EPA Guidance Related to Site Cleanup

The three approaches discussed to this point are fully integrated risk-based corrective action
systems. As discussed in Section 4, a number of states have adopted similar, relatively advanced
systems for risk-based remediation. Other states, however, have programs that are not as well-
developed. Many of these programs rely on EPA regional or national guidance concerning
cleanup levels. Three of the more widely used guidances are discussed below.

3.3.4 EPA Region 3 Risk-Based Concentration Table™

The EPA Region 3 Risk-Based Concentration Tables provide Reference Doses and Cancer Slope
Factors for approximately 500 chemicals, from which cleanup levels can be derived. These
toxicity criteria are used to define acceptable levels of soil contamination based on 10
individual-excess-cancer-risk for carcinogens and a hazard quotient of 1.0 for non-carcinogens.
The exposure equations used in the calculations of the RBCs come from RAGS, and include
contributions from direct exposures to soil, inhalation of suspended soil particles, leaching of soil
contaminants to groundwater, and bioconcentration of contaminants in aquatic ecosystems. EPA
recommends that RBCs be used for preliminary screening of contaminated sites and suggests
that they not be used as a substitute for establishing site-specific cleanup goals. However, a
number of states allow site owners the choice of remediating to the very conservative Region 3
levels in lieu of conducting more complex analyses.

3.35 EPA Region 6 Risk-Based Human Health Screening Values™

The Region 6 Risk-Based Human Health Screening Values are also chemical concentrations in
environmental media corresponding to “de minimis” cancer and non-cancer risk levels (10 and

9U.S. EPA Region 3. Risk-Based Concentration Table. September 25, 2001.
http://www.epa.gov/reg3hwmd/risk/cov1001.PDF
1 U.S. EPA. 2001. EPA Region 6 Human Health Medium-Specific Screening Levels. Region 6, Dallas, Texas.
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HQ = 1, respectively). The screening values are calculated using RAGS-like calculations based
on direct exposures to soil, water consumption, and inhalation of volatilized or suspended
particulate pollutants, using whichever of the acceptable level of cancer or non-cancer health
effects occurs at the lower concentration.

Screening values are provided for soil, groundwater, and surface water. The levels differ from
those defined by Region 3 in that risks are calculated using exposure-parameter values (soil
porosity and organic content, groundwater flow rates, etc.) that are more typical of conditions
found in Region 6.

3.3.6 EPA National Soil Screening Guidance®**?

The Soil Screening Guidance is a tool originally developed by EPA’s Office of Emergency and
Remedial Response (OERR) to help standardize and accelerate the evaluation and cleanup of
contaminated soils at National Priorities List (NPL) sites where it is anticipated that there will be
residences. Screening levels are intended to identify sites where no remediation is necessary and
to screen areas of sites, exposure pathways, or contaminants. Unlike the regional guidances, the
Soil Screening Guidance allows the user to develop contaminant concentrations that correspond
to specified risk levels, based on specific exposure pathways, which may be site-specific. EPA
recommends that the pathway giving the lowest contaminant concentration be used to set the
screening levels. The method does, however, allow the user flexibility to examine the relative
importance of different exposure pathways through simple screening calculations, without the
need for complex site-specific analyses. Variations of this approach are found in the middle and
upper tiers of the ASTM RBCA, TACO and TRRP, and are allowed under some other state risk-
based cleanup approaches.

2U.s. EPA. 1996. Soil Screening Guidance: Fact Sheet. Office of Emergency and Remedial Response, Washington, DC.
EPA/540/F-95/041.

¥ U.S. EPA. 1996. Soil Screening Guidance: User’s Guide. Office of Emergency and Remedial Response, Washington, DC.
PB96-963505.
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SECTION 4. USE OF RISK-BASED CLEANUP BY THE STATES

As noted in Section 1, HUD relies on the environmental approvals from local health authorities
and state environmental agencies. It is therefore important to examine and classify state risk-
based cleanup protocols across the United States.

For this report, we categorized information on the adoption of risk-based cleanup methodologies
by state voluntary cleanup and brownfields development programs. In some cases, states may
use other cleanup methods in other programs (e.g., state “Superfund”), but the available
information suggests that the VCP programs employ approaches reasonably representative of
those encountered by HUD in fulfilling its development mission.

The major source of the information in this section was an annual study conducted by the
Northeast-Midwest Institute (Bartsch, et al. 2001). For a few states with little or no data in this
source, we also conducted limited Internet searches or called designated contact individuals. In
summary, the vast majority of states have adopted risk-based cleanup methodologies for use with
their respective VCP or brownfields program.

The major characteristics of state cleanup programs are summarized in a table in Appendix A.
State systems were evaluated with regard to:

e Whether the state system had a risk-based approach in place;

e Whether the state system employed a tiered approach similar to ASTM RBCA,

e Whether the state system employed screening or cleanup values from look-up tables
similar to those issued by EPA Region 3 and Region 6;

e Whether the state system allowed or required cleanup levels to be calculated from
screening risk equations, similar to the EPA Soil Screening Guidance; and

e Whether the state system allowed the use or engineering and/or institutional controls.

All but three of the states that supplied data (44 of 47) employ some form of program that we
could identify as being “risk-based,” in the sense that 1) they allow cleanups other than to
background or to levels set based solely on site-specific risk assessment, and that 2) cleanup
levels can vary based on land use and exposure potential. Even the states that did not report the
use of formal risk-based approaches (Alabama, Arizona, and Connecticut) provide developers
options to choose among different levels of cleanup, and the Connecticut Remediation Standard
Regulations were derived based on RBCA-style analyses.

The majority of states supplying data (26 of 47) employ some form of tiered approach, similar to
ASTM RBCA or TACO, wherein increasingly detailed levels of analysis may be used to develop
increasingly refined cleanup levels, at the discretion of the developer. Forty-six (46) of the 47
reporting states allow or require the use of cleanup levels from look-up tables. In some cases, it
was not clear whether states developed their own risk-based levels or relied on EPA or other
organizations. Some states have defined different sets of cleanup levels for residential and non-
residential land uses. Most states use a single set of risk-based concentrations (or a single set for
each intended land use) both to screen sites to determine if remediation is necessary and to use as
cleanup levels if remediation is required.
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Almost all of the states that employ either a tiered approach or less-structured methods to risk-
based cleanup (46 of 47 states) allow the use of screening risk calculations (as opposed to
detailed site-specific risk assessments) to establish cleanup levels. This approach is more
flexible than strict reliance on tables of pre-defined cleanup levels. Using this type of approach
may, for example, allow developers to omit specific exposure pathways from cleanup level
calculations, if such exposures do not occur at a site or if exposures through that pathway are to
be controlled through the use of engineering barriers or land use restrictions.

As noted above, most (44 of 47) states that employ risk-based cleanup also implement regulatory
requirements that allow the use of engineering and/or institutional controls under some
circumstances. Six states (i.e., Idaho, Massachusetts, Nevada, New Jersey, Ohio, and West
Virginia) specifically do not allow the use of institutional controls in voluntary site cleanup. As
we discuss further in Section 5, during the interviews, several experts indicated that some state
programs discourage the use of institutional controls at sites intended for residential land use.
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SECTION 5. EXPERIENCE WITH RISK-BASED CLEANUP

The previous sections have discussed the development and characteristics of risk-based cleanup
methodologies of the type used by many state governments to manage the cleanup of
contaminated sites for redevelopment. In this section we present the results of a series of
interviews that we conducted with experts in contaminated site cleanup and users of risk-based
cleanup approaches.

The 14 interviewees, who are listed in Appendix B, include EPA employees involved in the
development of site cleanup methods, employees of state regulatory agencies who use risk-based
cleanup approaches, and environmental consultants that were identified through literature
searches and professional contacts as experts on issues related to site cleanup. The number of
interviewees was limited by resource constraints and includes a high proportion of Federal
employees because of the need to comply with limitations on information collection under the
Office of Management and Budget (OMB) guidelines. Even though interviewees were selected
for their broad knowledge and representation of a wide range of viewpoints, the small number of
interviews suggests caution in interpreting our results. Important segments of the user
community, for example lenders and lawyers involved in the redevelopment of contaminated
site, were not included for this task. However, state regulators and consultants were able to
address some aspects of lender concerns based on their own experience. Lender concerns will
also receive attention in later tasks of this study.

The overall goal of the interviews was to gain insights into the real-world applications of risk-
based cleanup as applied to residential development projects. A list of interview questions can
be found in Appendix C. Specific areas of inquiry included:

e Adoption of risk-based cleanup approaches. To what extent were risk-based cleanups
being used? What is the general level of acceptance of these approaches?

e Variation in risk-based cleanup approaches. What specific risk-based cleanup methods
are currently in use? To what extent are highly integrated tiered approaches used,
compared to simpler screening level approaches?

e Public-health protectiveness. What is the overall level of protectiveness of currently used
risk-based cleanup standards? Has the level protectiveness changed compared to previous
practices?

e Impacts of risk-based cleanups on project cost and timeliness. To what extent, if at all,
has risk-based cleanup resulted in faster, cheaper redevelopment of contaminated sites?
Have there been any adverse cost impacts?

e Utilization of engineering and institutional controls. To what extent have these measures
been employed or are they allowed on residential and commercial development projects?
What has been the overall experience with their use?

e Other advantages and disadvantages to risk-based cleanup.
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The following discussion of these issues includes information obtained through
interviews, as well as information gathered through literature review and Internet
searches.

5.1 Adoption of Risk-Based Cleanup Approaches

Our research indicates that risk-based cleanup is commonplace and employed in a wide range of
site cleanup programs throughout the country; it is the rule rather than the exception. Programs
using variations of risk-based cleanup include the Federal Superfund program, state Superfund
and voluntary cleanup programs, and “brownfields” and other redevelopment programs.
Developers do, at times, clean up sites to background levels (a non-risk-based approach). They
tend to do so, however, in the context of tiered risk-based programs and in cases where costs and
liabilities can be minimized, or returns maximized from their investment, through acceding to the
more stringent levels involved in cleanup-to-background. Detailed RAGS-type risk assessments
are also occasionally conducted, but normally only as the last resort under risk-based cleanup
programs at complex, highly contaminated sites. Some states actually prohibit the use of
detailed site-specific risk assessments in cleanup goal-setting in voluntary cleanup programs
because of their perceived high cost, complexity, and lack of transparency. State regulators and,
to a large extent, developers and environmental consultants would much rather that issues related
to site cleanup be resolved in the setting of clearly defined, if not technically perfect, rules and
under the expedited schedules that are included as part of many state cleanup programs.

All of the interview participants agreed that the development of modern risk-based cleanup
methodologies has been the driving force behind the increase in the number of sites that are
being redeveloped. Specifically, structured risk-based cleanup (such as RBCS, TACO, or the
TRRP) have greatly facilitated the cleanup process by reducing ambiguity about cleanup
requirements, and by allowing developers to have a good idea about how much cleanup is likely
to be required at a relatively early stage in the redevelopment process.

5.2  Variation in Risk-Based Cleanup Approaches

As discussed previously, there is no single national standard for risk-based cleanup, which has
led to diversity in the cleanup methods that are currently being employed. Many programs
employ variations on ASTM RBCA, most commonly involving the use of tiered approaches that
start with simple, relatively stringent cleanup goals, and require increasingly more data and more
rigorous site-specific analysis for more complex sites. For example, the Texas Voluntary
Cleanup Program (VCP) utilizes a modified RBCA approach, the Texas Risk Reduction Program
(TRRP), to manage site-cleanup projects. The TRRP varies from the ASTM RBCA approach in
that projects may enter the system at either Tier 1 or Tier 2, and many developers go straight to
Tier 2 as the most cost-effective way to meet cleanup requirements.

Texas
In the early 1990s, the two large site cleanup programs in Texas (VCP and the Underground

Storage Tank Program) used different approaches to set cleanup standards. State regulators and
other stakeholders appreciated the need for a unified approach. Under combined legislation,
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both programs now use the TRRP, the UST program having previously relied on ASTM RBCA.
In addition to establishing a single approach to site cleanup for all contaminated sites, the revised
rules clarify other policies related to remediation, such as the conditions under which
institutional and engineering controls can be employed to reduce exposures (see Section 5.5).

Indiana

The tendency to develop unified, risk-based approaches to site cleanup is not limited to Texas.
Indiana has also recently developed guidance that will allow all programs in the state to use the
same risk-based cleanup protocol. After February 1, 2002, all cleanup programs in the state will
employ an integrated risk-based scheme, loosely patterned on ASTM RBCA. The previous
guidance was widely regarded as out of date, and relied heavily on site-specific data and risk
assessment. Previous to the new rules, it was also difficult for site owners to judge the level of
cleanup that would be required without expensive site-characterization efforts.

Indiana’s new program first compares site contaminant levels to statewide health standards, then
allows developers the options of 1) remediating to meet the statewide standards across the site or
2) developing cleanup levels based on site-specific conditions and contaminant levels. The
program relieves developers of future liability related to site contamination, but only for
contaminants that have been reduced to statewide standards or site-specific cleanup goals. This
provision provides developers with incentives to conduct thorough site investigations because
liability relief does not apply for chemicals that have not been identified.

Pennsylvania

The Pennsylvania Department of Environmental Protection (PA DEP) has promulgated rules
under “Act 2” legislation that allow developers to choose from one of three different cleanup
levels. While risk-based, this approach is not tiered in the same fashion as ASTM RBCA.
Instead, developers can select from three cleanup options: background levels, statewide health
levels, or site-specific criteria. Interviewees from the PA DEP stated that approximately 70% of
the projects entering the VVoluntary Cleanup Program (VCP) choose to remediate to the statewide
health-level standard. Throughout the assessment and remediation processes, the developer
works closely with the PA DEP officials to address cleanup issues as they arise.

PA DEP’s Act 2 also offers broad liability relief. Once a site meets one of the cleanup standards
(residential, commercial, or industrial), the developer is granted immunity from future liability
for all contaminants that were characterized and/or remediated.

California

While Texas, Indiana, and Pennsylvania use a single statewide approach to cleanup, other states
have given the authority to local agencies. In California, some county agencies have adopted
their own risk-based cleanup standards in addition to those adopted by the state. Each County
has its own health care agency that reports to the Regional Water Control Board, the State Water
Control Board, and ultimately to the California EPA.
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Various agencies within the counties have also taken an active role in site cleanup. For instance,
California has a law requiring school officials to investigate contaminated property prior to
development, and the Los Angeles Unified School District has taken the initiative to develop
their own risk-based standards for selecting school construction sites. The consensus of the
board was that the ASTM standards provided a general road map, but were not comprehensive
enough to be utilized without modification.

53 Public-Health Protectiveness

There was a consensus among the interviewees that modern risk-based cleanup methodologies
provide a satisfactory level of protection for human health and environmental resources.
Notably, we heard no “horror stories” of instances where risk-based approaches resulted in
demonstrable harm due to inadequate remediation of site contamination, or where developers or
other parties faced unanticipated liability as the result of using risk-based cleanup. In fact most
of the interviewees expressed the opinion that the development of risk-based cleanup methods
has improved the level of protectiveness of site remediation by providing uniform, simple, and
relatively conservative standards for site cleanup. Again, our sample of interviewees was small,
but the agreement on this point was striking. To our knowledge, there have been no studies that
systematically compare patterns of health risk and liability at sites remediated using tiered
approaches like ASTM RBCA with the experience at sites remediated using other approaches. If
such differences exist, they will probably not become manifest for some time.

Regardless of whether risk-based approaches employ pre-defined tables or a tiered approach with
site-specific analysis, the resulting cleanup levels tend to be set to correspond to very low risk
levels (10™ to 10°® cancer risk, HQ value of 1.0 or 0.1), and are calculated using conservative
assumptions about exposures pathways and conditions. An EPA toxicologist expert in risk
assessment confirmed that the conservative nature of cleanup levels is derived using generally
accepted methods. They also stated that as a risk assessment progresses from simple screening
methods to more advanced site-specific analyses, a higher degree of expertise is needed to assure
that cleanup levels are calculated correctly. It is perhaps for this reason that some states, which
may not have sufficient expertise, discourage complex site-specific risk analyses.

A key feature of many risk-based cleanup approaches is the use of an initial screening step to
identify sites and/or contaminants that do not require remediation, often using generic screening
concentrations. Many sites escape the requirement for remediation altogether because
contamination is below screening levels. The interviewees expressed the opinion that the current
screening-level values are generally protective and provide adequate assurance that site
contamination, if present, is present at levels that are not likely to pose unacceptable risks under
realistic exposure scenarios or land use assumptions.

As noted previously, where tiered approaches are available there appears to be a strong tendency
for developers to avoid the site-specific complexities of the higher tiers, where it is possible to do
so. It is common for developers to view implementation of the simpler, yet more stringent,
cleanup goals as a way of both limiting liability and increasing the value of properties by
reducing potential restrictions on future land uses.
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5.4 Impacts of Risk-Based Cleanups on Project Cost and Timeliness

The original attraction of risk-based cleanup methods lay in the promise that they would reduce
remediation costs by allowing developers added flexibility in identifying cost-effective cleanup
strategies for contaminated sites. Consistent with this promise, most interviewees stated that a
major reason for the popularity of risk-based cleanups is the reduction of remediation costs.
Because risk-based remediation can eliminate the need for complete removal of some
contaminants, remediation costs can frequently be reduced, as compared to more stringent
approaches; or remediation can even be avoided entirely. These options do not, however,
eliminate the need for monitoring - another cost associated with risk-based cleanups. None of
our interviewees provided quantitative data on the average reduction in project costs.

Despite reductions in remediation costs, it appears that the major perceived benefit of risk-based
cleanup at most sites lies not in reduced remediation costs, but in expedited and simplified
remediation. Cleanup levels are a major determinant of costs at only a small proportion of
development projects, and only at these sites is the added cost of site-specific analysis justified
by potential reductions in remediation costs. The large majority of contaminated sites dealt with
by state cleanup programs are small, and contamination is relatively limited. In these cases,
options for remediation may be quite limited, and elaborate analyses would not be cost-effective.
In risk-based cleanup, developers face a simple, relatively predictable, relatively quick process,
compared to a situation in which cleanup levels are determined by complex site-specific risk
assessments.

The reduced potential for litigation, in the process of obtaining environmental approvals, was
specifically identified by several interviewees as a major reason for the success of risk-based
cleanup programs. This advantage is probably not directly due to risk-based cleanup, but rather
to the statutory and regulatory changes that have been adopted by states as part of more general
regulatory reforms. It should be noted, however, that if risk-based cleanup were not seen by the
great majority of stakeholders in the development process as being technically sound, defensible,
and protective, it is unlikely that the decrease in litigation would be so striking.

Some specific examples of the impacts on project costs and timeliness, provided during the
interview process, include the following:

e Indiana suggested that reduced remediation costs might be offset to some extent by increased
site-assessment costs. A risk-assessment expert familiar with the new Indiana risk-based
cleanup rules noted that more work is required during the assessment phase of the program
than was required under the older rules. A VCP manager from another state estimated that
site assessment and risk analyses costs under risk-based cleanup could range from $40,000
up to one million dollars, depending on the complexity of a site. In both cases, it is possible
that these increased costs can be attributed more to generally upgraded regulatory
requirements for site characterization than to the use of risk-base cleanup approaches.

e In some states, including Pennsylvania, relief from liability is only granted for contamination
that is identified and evaluated during the risk-based cleanup process. The Grants Manager
for Pennsylvania’s Department of Community and Economic Development (CED) Office
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stated that this provision has caused an increase in risk-assessment costs under the current
risk-based cleanup program, as developers are much more careful to thoroughly investigate
site contamination. This same individual noted that his agency provides partial
compensation for such costs, and an environmental consultant working in Pennsylvania
stated that the increased risk assessment costs are generally offset by reduced remediation
costs.

e The degree to which remediation costs are reduced under risk-based cleanup was noted by
one interviewee to be highly variable, depending on the nature of contamination, and the
intended land use. Generic screening levels applied to sites intended for residential land use
can be 10 or even 100 times more stringent than standards based on more refined site-
specific assessment. Therefore, cleanup costs can vary greatly, depending on what tier of
analysis is used to set cleanup standards. One of the environmental consultants interviewed
noted that groundwater contamination was generally much more expensive to remediate than
soil, with the implication that flexible site-specific risk analyses, coupled with the availability
of institutional controls (e.g., prohibition of groundwater use) could result in substantial cost
savings.

e State regulators noted that the statutory timetables frequently imposed along with risk-based
cleanup requirements were a major factor in reducing cleanup costs and speeding
environmental approvals. Processes that had been time-consuming and required many
rounds of negotiations with regulators have often become much more efficient and
expeditious under new rules. “Customers” of the process were somewhat less enthusiastic,
noting that delays still occurred, often due to overloads on regulatory agencies.

5.5 Policies Related to Engineering and Institutional Controls and Residential
Development

Engineering controls allow contamination to remain in place and prevent or reduce exposures
through the use of physical barriers or similar measures. Institutional controls are statutory,
regulatory or contractual limitations placed on land or resources use. Some examples of
institutional controls include zoning restrictions, easements, and deed restrictions. It is common
for engineering and institutional controls to be used together at contaminated sites. The integrity
of engineering controls, for example, may need to be guaranteed by some form of limitation on
land use.

Policies with regard to the use of engineering and institutional controls vary widely among
programs and regulatory agencies that use risk-based cleanup. Some state programs prohibit the
use of such controls altogether. As discussed in Section 3, some programs vary the required
degree of cleanup based on whether or not engineering or institutional controls are to be used.
The majority of state programs allow engineering or institutional controls at sites intended for
commercial or industrial use, where the potential for exposure is lower. However, the use of
these controls is not as common on sites intended for residential developments.

In the opinion of several interviewees, state policies on the use of engineering and institutional
controls have generally become more flexible and permissive with the advent of risk-based
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cleanup. Before risk-based cleanups, state programs (and the Federal Superfund programs)
relied heavily on “dig and haul” methods to remove contamination. Previously, the practice of
allowing contamination to remain in place, even with engineering or institutional controls in
place, was discouraged.

Several interviewees, however, identified specific cases in which such controls were deemed
appropriate and appear to have been implemented successfully. The instances include two
parcels developed under the Texas VCP as apartment complexes, where deed restrictions were
used to prevent the use of contaminated groundwater. One of these projects was constructed on
an abandoned landfill site. A soil cap (engineering control) was used with a system to monitor
methane releases, in addition to the deed restrictions. Another example identified by a consultant
was a parcel of land in Philadelphia where soil was heavily contaminated with lead. The
remediation approach was to remove the soil that had the highest lead concentrations, and then
cover the entire property with two feet of clean soil. A multi-unit residential project was
constructed on the site, with deed restrictions that prohibit subsurface excavation or construction
that might result in exposure of the contaminated soil.

These cases were identified by interviewees as success stories, where unused contaminated land
was redeveloped successfully under risk-based cleanup regimes that allowed institutional and
engineering controls. This sample is very small, however, and the long-term success of these
and similar projects cannot be predicted. One interviewee from the Pennsylvania DEP indicated
that deed restrictions (referred to as “notices”) on the use of groundwater are commonplace for
residential developments. In some cases, groundwater is unusable due to water-quality
problems, rather than to the site contamination. Other interviewees noted variations in the use of
institutional controls across states, with Texas being more inclined to allow them, and Indiana
being less inclined to do so.

Some interviewees suggested that there was a tendency for developers to remediate sites to
demanding cleanup standards, even when engineering or institutional controls were available.
Developers choose this more-expensive option because having contamination remain on the site
or having deed restrictions in effect can greatly reduce the value of a property and increase the
owner’s or developer’s potential liability. There is a tradeoff between investigation and
remediation costs on the one hand, and the enhanced value of properties in different uses on the
other. Therefore, decisions that developers make regarding the levels of cleanup highly project-
specific.

The primary concerns identified by interviewees regarding institutional and engineering controls
are related to maintenance and enforcement. Several interviewees noted that there has been little
experience to help determine how well land-use restrictions can be enforced in the long run
(decades or longer). One interviewee identified a case in which institutional controls had failed
to protect against exposure to lead contamination at an abandoned smelter site, where residential
development occurred despite a deed restriction. However, this failure occurred in the relatively
distant past, before risk-based cleanup programs were developed; and one experienced
environmental consultant indicated that under current laws it would be most unlikely that such
restrictions would be blatantly violated. Nonetheless, the overall level of concern among
interviewees was significant.
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5.6  Other Advantages and Disadvantages to Risk-Based Cleanup

Interviewees were asked about advantages and disadvantages of risk-based cleanup programs in
addition to those discussed above. In responding to this question, many respondents took the
opportunity to express their general enthusiasm for risk-based cleanup and accompanying
changes in regulatory regimes, for many of the reasons discussed in previous sections. It should
be noted, however, that we did not specifically seek out critics of such programs.

The general consensus among respondents was that the advent and implementation of risk-based
cleanup has been an extremely positive occurrence. The majority agreed that risk-based cleanup
is superior to previous approaches. The key advantages were the streamlining and simplification
of the cleanup process, which has resulted in many more contaminated sites being developed
than had previously been possible. An interviewee from the Texas VCP indicated that prior to
1993 the only viable options for most contaminated sites in Texas were either to clean them up to
background levels or to limit land-use to waste disposal. As a result the number of parcels
designated as “landfills” increased greatly prior to the introduction of risk-based cleanup.
Similar improvements were noted in Pennsylvania where, prior to the implementation of a
statewide risk-based system, developers were expected to set their own cleanup standards (many
chose to use New Jersey standards). Cleanup plans then had to be approved on a case-by-case
basis. After the passage of “Act 2,” the standardization of cleanup process has meant that
regulatory approvals occur much more rapidly, and more sites are being redeveloped. As noted
previously, many of the “streamlining” benefits associated with risk-based cleanup can actually
be attributed to broader reforms in contaminated-site cleanup regulation.

As discussed in Section 5.3, none of the interviewees felt that the implementation of risk-based
cleanup had significantly diminished the degree of protection afforded to human health and the
environment. Several interviewees with experience in cleanup goal-setting indicated that they
saw risk-based cleanup methodologies as a technically sound, perhaps superior, approach to risk
characterization and risk management at sites. They noted that the flexibility of the risk-based
approaches made for better allocation of limited analytical (risk-assessment) resources. This
view was echoed by that of several state regulators, who indicated that the use of risk-based
cleanup made the technical aspects of their jobs much easier, and allowed them to focus more on
the “hard” cases.

Some interviewees noted that, even with the advent of risk-based cleanup standards, still varied
across the U.S. An environmental engineer stated that even in some states that use risk-based
approaches, there is still an unacceptable degree of ambiguity about which cleanup levels and
what types of controls will be accepted at a given site. In these cases, the use risk-based cleanup
in and of itself does not automatically result in reduced project costs or expedited cleanups.
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SECTION 6. SUMMARY AND DISCUSSION
6.1 Summary of Major Findings

Risk-based cleanup methodologies are currently used in the majority of state programs related to
the cleanup and redevelopment of contaminated sites, and their use is continuing to expand.
Whatever policies HUD adopts regarding contaminated sites must recognize this trend.

Specific features of risk-based cleanup vary across the states, but the most well-established and
highly developed (“state-of-the-art”) systems employ tiered approaches similar to ASTM RBCA,
Illinois” TACO or the TRRP. The features of less structured approaches include the reliance on
look-up tables or the use of screening risk calculations to derive cleanup levels, which are either
generic or based on specific site conditions. Data are not currently available that would allow a
comparison of the quality of cleanup-level decisions made using the state-of-the-art approaches
with those made based on look-up tables.

Despite their diversity, the state risk-based cleanup methodologies that we reviewed share
common technical origins in the site-specific risk-assessment methods originally developed to
support the Federal Superfund program. Whether they are used in tiered approaches or to derive
entries for look-up tables, the basic exposure equations are highly standardized. Toxicological
values also come from standard sources (in general, EPA) and are easily available. Variations in
other parameter values tend to be slight, reflecting broad agreements about differences in
exposure potential in different exposure settings. The systems that we reviewed all use
conservative target risk levels (10 to 10 cancer risk, non-cancer hazard quotient values of 1.0
or 0.1), as the basis for setting cleanup goals.

The consensus among the experts that we interviewed was that modern risk-based cleanup
methodologies provide adequate protection of human health and the environment, both in theory
and in practice. Specifically, they indicated that changing from older systems to risk-based
cleanup has not resulted in a reduction in protectiveness and that the technical quality of cleanup
decisions is improved, due to the overall modernization of risk assessment methods that
generally has accompanied the introduction of risk-based approaches. While the number of
interviews was limited, none of the respondents reported any “horror stories” related to the
failure of risk-based cleanup to protect public health or the environment.

Many states build incentives for stringent cleanup into their risk-based cleanup approaches in the
form of provisions that reduce liability related to contamination that the state certifies as being
adequately remediated, or reduced restrictions on land use at sites cleaned up to the most
demanding standards. Irrespective of regulatory requirements, interviewees suggest that there is
a tendency for developers to opt for the most stringent cleanup levels, or for complete
contaminant removal, because doing so increases the value of the property and reduces potential
future liability. This tendency is especially true for relatively small and/or lightly polluted sites,
where the costs of complete cleanup are not prohibitive.

Risk-based cleanup standards are often implemented as part of integrated regulatory approaches
that include provisions for expedited environmental review, that limit liability, and that define
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preconditions for the use of engineering and institutional controls. Our research indicates that is
it likely that a substantial proportion of the success of risk-based cleanup programs can be
attributed to the regulatory reform and rationalization of all the elements of voluntary cleanup
programs (i.e., liability and fiscal issues), rather than to the implementation of risk-based cleanup
by itself.

The literature and our interviewees both identify reduced remediation costs and improved speed
and predictability in the remediation process as the key benefits of risk-based cleanup. Reduced
liability is less frequently mentioned, although, as stated above, some state cleanup programs
include liability relief, along with risk-based methods, in their cleanup regulations. Whatever the
reasons, several interviewees cite examples where the adoption of risk-based cleanup approaches
relieved substantial “logjams” of sites needing remediation, and this general pattern seems to be
reflected in the available literature.

Expert opinion is divided on policies related to the use of engineering and institutional controls
in conjunction with risk-based cleanup, particularly for residential projects. On one hand,
allowing such controls instead of total removal of site contamination is entirely consistent with
the major thrust of risk-based cleanup, which is that cost-effective decisions should take into
account all relevant site-specific considerations (including the feasibility of non-removal
technologies). On the other hand, there is a deep reluctance in some segments of the remediation
community (supported by at least one bad experience) against allowing engineering barriers and
institutional controls, based on their belief that the continued effectiveness of such controls is
very hard to guarantee.

State policies regarding the allowance of engineering and institutional controls based on land use
reflect this diversity of opinion. A minority of states allows such controls for both residential
and non-residential projects, with few limitations. Other states place varying restrictions, up to
and including total prohibition, on the use of engineering barriers or institutional controls.
Existing data cannot yet support a systematic comparison of performance of programs according
to whether they allow institutional and engineering controls. We presume that each program
reflects local preferences about how potential risks and liability should be balanced against the
need to reduce remediation costs and encourage development.

6.2 Implications of Risk-Based Cleanup for HUD Development Programs

At this stage in this project to evaluate HUD site contamination programs, it would be premature
to make any detailed policy recommendations. This task has identified a number of salient
issues that need to be addressed, including the near-universal acceptance of risk-based methods,
the great diversity of the methods used in different states, and the close and complex
relationships between risk-based cleanup methods and the regulatory frameworks within which
they are implemented. Whatever policies are developed will need to address both the technical
and regulatory complexities of risk-based cleanup.

It is tempting to suggest that a HUD specification of minimum national technical standards for
risk-based cleanup methodologies would be desirable, but it is important to recognize that the
diversity in state approaches reflects to some degree the differing conditions across the states and
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the differing objectives of the various states programs. Setting technical specifications also
would not address concerns related to state oversight; e.g., it is possible for a state to have a
technically excellent program, but insufficient resources to adequately oversee its
implementation.

These and other issues will be addressed in more detail in subsequent tasks.
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SECTION 1. INTRODUCTION TO TASK 2
1.1  Background

ICF Consulting has been engaged by the U.S. Department of Housing and Urban Development
(HUD) to complete a study of HUD’s site contamination policies. HUD plays a major role in the
development and redevelopment of America’s cities. Because the Department exercises
leadership in the growth of these urban areas, HUD’s major offices (i.e., Housing, Community
Planning and Development (CPD), Public and Indian Housing (PIH)) are expected to exercise
leadership in the renaissance of America’s urban areas and must frequently address the
redevelopment of potentially contaminated sites.

For the purposes of this report, a contaminated site can be considered to be a property or real
estate where there is high suspicion of onsite substances that, depending on specific
circumstances, may be hazardous to human health and environmental quality. According to US
EPA, more than “40 million tons of hazardous waste is produced in the United States each year.
It is produced by large industrial facilities such as chemical manufacturers, electroplating
companies, petroleum refineries, and by more common businesses such as dry cleaners, auto
repair shops, hospitals, exterminators and photo processing centers.”**

The use or reuse of a potentially contaminated site raises issues of health and safety,
underwriting issues of cost and financial soundness, timeliness of the development process, as
well as design quality and urban form. HUD’s requirements and guidelines play important roles
in determining how the Department’s resources address these issues. In most cases, as will be
discussed in detail in this document, HUD delegates primary authority to address environmental
review and the management of site contamination to states, tribes, and local authorities. While
HUD establishes general guidelines for states and localities to follow in the management of site
contamination, it is state or local agencies that approve remediation plans and provide final
environmental approvals for development projects. For many programs and in many
circumstances, however, HUD retains its responsibility for environmental review. In this case,
HUD assures that its standards are met before it approves its own resources being directed
toward development projects.

Based on specific program needs, different offices in HUD have adopted a variety of policies and
practices for dealing with site contamination. These policies include varying requirements for
the timing of remediation, general guidance for site remediation, and policies concerning the role
of engineering and institutional controls.

This report is the product of Task 2. The objective of this task is to describe and assess the site
contamination policies and procedures at HUD.

1.2 Study Methodology and Organization of the Report

14 http://www.epa.gov/ebtpages/wasthazardouswaste.html
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In order to prepare this report, ICF reviewed HUD policy documents and Web-based
information, completed a site visit to HUD’s Chicago Field Office, and interviewed, in detail,
21 individuals from HUD staff throughout the country, as well as conducted brief discussions
with at least 10-15 additional staff members. The main methodological approach for this study
has been to work from the key themes identified in HUD’s Scope of Work to set up an analytic
framework for viewing the policies and procedures of HUD and other agencies. The questions
asked and studied regarding other agencies and of HUD were similar, so that comparisons
would be facilitated. The key themes and questions explored in the interviewees are included in
the appendices.

This document is organized in the following manner. Section 1 provides a brief overview of the
study, including this description of the methodology and organization of the report. Section 2
describes HUD’s policy approaches for addressing environmental review requirements and site
contamination. Section 3 examines HUD’s two types of transactions that impact environmental
review. Section 4 discusses strengths and weaknesses in HUD’s approach to addressing site
contamination. Section 5 focuses solely on the issue of whether Multifamily Housing should
alter its current policy and allow contamination to be left on site. Finally, Section 6 provides a
conclusion, including a discussion of next steps for the study.

1.3  Brief Review of HUD’s Mission, Structure and Programs

HUD’s mission statement says that HUD shall provide for “a decent, safe and sanitary home and
suitable living environment for every American.”™ Elements of that broad mission include:

“Creating opportunities for home ownership
Providing housing assistance for low-income persons
Working to create, rehabilitate, and maintain the nation’s affordable housing
Enforcing the nation’s fair housing laws

Helping the homeless

Spurring economic growth in distressed neighborhoods
Helping local communities meet their development needs.

»16

HUD’s role is to provide funding assistance to projects and activities that meet the objectives of

its mandate. It disburses funds through its various programs, which include mortgage insurance;
rental vouchers; assistance for housing construction, rehabilitation of buildings, improvements to
infrastructure systems, and economic development activities."’

HUD does not have a role in selecting project locations nor is HUD directly responsible for
conducting development activities. These actions are carried out by private for-profit businesses,
non-profit organizations, entities of local and state government, and third parties. However, HUD
does have control over whether to provide funding or incentives for development through its
programs.

Bwww.hud.gov/library/bookshelf18/mission.cfm
" ibid.
17 Information about HUD programs can be found at http://www.hud.gov/funds/index.cfm.
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HUD has a complex organizational structure organized into “Program offices,” “Support
Offices” and “Local offices.” Program offices are the administrative homes of HUD’s main
program activities. The largest and most significant program offices are the Office of
Community Planning and Development (CPD), Office of Housing (Housing), and the Office of
Public and Indian Housing (PIH). Staff for these programs is in both the Washington, DC
headquarters and in the local offices that are disbursed throughout HUD’s ten national regions, in
State Offices and Area Offices. Not all programs and support functions are represented in every
local office. Representation varies from location to location. Support offices cover the wide
range of functions that do not fit administratively into either program or local offices. More
detail about HUD’s organization and programs can be found at
http://www.hud.gov/about/index.cfm. The roles of these offices, both in Washington and in the
field, with respect to site contamination will be discussed, below.

HUD’s current organizational structure is in “cylinders” in which the program offices (Housing,
CPD, PIH, Multifamily Housing Assistance Restructuring and FHEQ) in State Offices and Area
Offices communicate directly with their headquarters counterparts instead of through the
Regional, State or Area Coordinators. Policy notices, memoranda and directives flow directly
from the headquarters office to the local program office. The directors of the field office have
decision-making authority for the programs they administer.

13.1 The Office of Community Planning and Development

The Office of Community Planning and Development provides grant assistance to cities,
counties and states to carry out a wide range of community development activities directed
toward neighborhood revitalization (e.g., housing development for low-income, disabled, and
homeless), economic development, and improved community facilities and services. Assistance
is given through a variety of programs which include: the Community Development Block Grant
Program (CDBG), State Small Cities Block Grant Program, Colonias Set-Aside Provision (State
CDBG Program), HOME Investment Partnerships Program, Supportive Housing Program, and
Homeownership Opportunities for Persons with AIDS (HOPWA).

Some CPD programs are initiated as pilot programs or Departmental initiatives. The purpose of
these is to demonstrate new techniques for promoting homeownership, innovative housing,
economic and community development activities, and recovery from Presidentially declared
disasters - Housing Finance Agency Risk-Sharing Programs, Rural Housing and Economic
Development, CDBG Disaster Recovery Initiative, Brownfields Economic Development
Initiative, HUD’s Initiative for Renewal Communities, Urban Empowerment Zones, and Urban
Enterprise Communities (RC/EZ/EP).

1.3.2 The Office of Housing (Housing)

The Office of Housing administers mortgage insurance programs for single-family and
multifamily housing, and disposal of properties where HUD has taken title on a HUD insured
mortgage. Single-family programs provide assistance for purchase and rehabilitation of existing
dwelling units. However, multifamily programs include not only mortgage insurance programs
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for purchase and refinancing of existing units, but also construction and rehabilitation of rental
units, such as low income rental housing, nursing homes, housing for elderly persons, assisted
living facilities, intermediate care facilities, and board and care facilities.

1.3.3 The Office of Public and Indian Housing (P1H)

The Office of Public and Indian Housing has two major divisions - the Office of Public Housing
and the Office of Native American Programs (ONAP). The Office of Public Housing works
primarily with public housing authorities, while ONAP’s clients are tribes, Alaska native
villages, and Indian housing authorities. Funds from HUD to Public Housing Authorities are
used to operate the Housing Choice VVoucher Programs (Section 8), support reconstruction and
development of subsidized housing, modernize public housing developments, promote economic
independence and self-sufficiency, encourage home ownership, and operate the HOPE VI
program.’® The Office of Native American Programs provides grants to tribes and tribally
designated housing entities (e.g., Indian housing authorities, Alaska regional councils) for
housing and community improvements. Entitlement grants, authorized by the Native American
Housing and Self-Determination Act (NAHASDA), are awarded to Federally-recognized tribes.
These grant funds are used for housing activities to benefit tribal members and are administered
through the Indian Housing Block Grant (IHBG) Program, Title VI - Federal Guarantees for
Financing for Tribal Housing Activities, Section 184 Loan Guarantee Program. In addition,
grant funds are awarded to some tribes following a national Indian Community Development
Block Grant competition for project assistance to improve housing stock, provide community
facilities (e.g. health clinics and community centers), develop or improve infrastructure systems,
and expand job opportunities by supporting economic development projects on tribal lands.

1.4 Why HUD is Concerned About Site Contamination

There are three main reasons for HUD to have concerns regarding contamination of sites by
hazardous materials: HUD must meet National Environmental Policy Act (NEPA) regulatory
responsibilities; HUD must address potential financial and liability impacts of environmental
contamination; and HUD’s mission embraces housing quality and safety. Each of these is a
legitimate and important reason and will be discussed briefly, below. Section 3 discusses how
these concerns interact with HUD’s core financial transactions.

141 NEPA

The statutory reason that HUD conducts environmental due diligence is to implement its
responsibilities under NEPA and related Federal laws and authorities. NEPA requires that all
federal agencies evaluate and, if necessary, ensure the mitigation of environmental impacts. “In
enacting NEPA, Congress recognized that nearly all federal activities affect the environment in
some way and mandated that before federal agencies make decisions, they must consider the
effects of their actions on the quality of the human environment.”*® Site contamination is only

'8 http://www.hud.gov/offices/pih/programs/ph/programs.cfm
19 http://www.whitehouse.gov/ceq/
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one of the impacts that the NEPA process is designed to address. Others include wetlands,
historic preservation, communities, noise, management of floodplains, and much more.?

Federal agencies have been required to promulgate regulations that describe how they will
implement NEPA. HUD ensures implementation of NEPA and the related laws and authorities
(such as CERCLA and HUD Policy 79-33%%) under the direction of two regulations, 24 CFR Part
50 (Part 50) and 24 CFR Part 58 (Part 58), which describe requirements for conducting
“environmental review.” Part 50 is the regulation for when HUD conducts the environmental
review. Part 58 is the regulation for when this responsibility is delegated to a state, local or tribal
“Responsible Entities.”

These regulations specify, among other things, which HUD activities fall within the defined
categories of NEPA review: categorical exclusion, environmental assessment (EA), and
environmental impact statement (EIS). NEPA review for site contamination is conducted in the
context of one of these three categories.

Categorical exclusions are “a category of actions that do not individually or cumulatively have a
significant effect on the human environment. Categorically excluded activities typically replace
or improve existing facilities or structures, i.e., they retain the original usage of a structure or
facility; do not increase the size or unit density of the structure or facility being improved by
more than 20 percent; do not change land uses (commercial to residential); and, in the case of
rehabilitation, the cost of rehabilitation is less than 75 percent of the total estimated cost of
replacement after rehabilitation.”?* “Categorically excluded activities require the completion of
a ‘compliance determination’ review using a ‘statutory checklist format.” This format lists ten
Federal laws and authorities found in Part 58.5. The proposed activity is reviewed to determine
whether it complies with the requirements of the Federal laws and authorities. If the proposed
activity triggers any of the Federal law and authority reviews...the specific review must be
completed before the ‘compliance determination’ can be considered finished.”?*?* When there

2 More information on NEPA and its general requirements can be found in Appendix G of this document; at NEPAnet, a Web
site maintained by the Department of Energy at http://ceq.eh.doe.gov/nepa/nepanet.htm; and the Web site for the Council on
Environmental Quality (CEQ), at http://www.whitehouse.gov/ceq/. CEQ, which is part of the Office of the President, has the
role of coordinating environmental policies among federal agencies and offices, as they seek to comply with NEPA and other
environmental requirements.

2! Note that as of this writing HUD is proposing to replace Notice 79-33 with new restrictions to be inserted in Part 58. These
restrictions include: 1) Properties that are being proposed for use in HUD programs must be free of hazardous materials,
contamination, toxic chemicals and gases, and radioactive substances, where a hazard could affect the health and safety of
occupants or conflict with the intended utilization of the property. 2) The environmental review of multifamily housing with five
or more dwelling units must include the evaluation of previous uses of the site or other evidence of contamination on or near the
site to assure that the occupants of the proposed sites are not adversely affected. 3) Particular attention should be given to any
proposed site on or in the general proximity of such areas as dumps, landfills, industrial sties, or other locations that contain or
may have contained hazardous wastes. 4) The responsible entity shall use current techniques to undertake any necessary
investigations.

22.S. Department of Housing and Urban Development. Environmental Review and the HOME Investment Partnerships
Program, Notice CPD-01-11, July 17, 2001, p. 14.

2 |bid, p. 15.

2 There is an additional group of activities that are Exempt from any requirements, other than documentation that the activity in
question is exempt. In general, these activities have been determined by HUD to have no physical impact on the environment or
alter any conditions that would require an environmental review or compliance determination under Federal laws and
authorities....” 1bid, p.13.
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are extraordinary circumstances, an activity that otherwise would be categorically excluded from
review may require an EA.

An EA is a concise public document that provides sufficient evidence to determine whether to
prepare a Finding of Significant Impact (FOSI), thereby triggering an EIS, or a Finding of No
Significant Impact (FONSI). “While an EA addresses the same issues as those found in a
Compliance Document review [for categorically excluded activities], it also includes the
following analysis: 1) determines existing conditions; 2) identifies, analyzes and evaluates all
potential environmental impacts; 3) examines and recommends feasible ways to eliminate or
minimize adverse environmental impacts; 4) examines alternatives to the project; [and] 5)
includes compliance determination for all other Federal laws and authorities cited in Parts 58.5
and 58.6...”% In general, an EA is required “for five or more units only if the sites are 2,000 feet
or less and/or there are more than four units on a site,” for such activities as new construction,
major rehabilitation, “conversion of non-residential land use to residential land use, and
acquisition of vacant land for development when 5 or more units are involved.”?

“An environmental impacts statement [EIS] is a complex analysis required for proposed
activities that would have a significant impact on the human environment in accordance with
section 102(2)(C) of the National Environmental Policy Act.”?" It is conducted when an EA has
found there to be significant impact® or, by default, for “projects involving 2,5000 or more units
being: removed, demolished, converted, rehabilitated, constructed.”?

For both Part 50 and Part 58, consideration of the impacts of site contamination comes in the
context of an EA or an EIS. The process for assessing and mitigating site contamination is the
same for an EA as for an EIS, because the “state of the art” of site assessment and remediation is
independent of the NEPA process. Section 2 of this document discusses how HUD carries out
the requirements of these two regulations with respect to site contamination.

1.4.2 Financial Impacts of Environmental Contamination

HUD is also concerned about the financial impacts of site contamination. There are four basic
concerns:

1) Protecting against exposure to liability under environmental statutes — If HUD ends up
owning a property for which it had provided mortgage insurance or a direct loan (because
of default by a borrower), and contamination on the property causes harm, HUD may be
held liable even if HUD was not the original cause of the contamination. HUD seeks to
avoid such liability and the associated financial burden.

% Ihid, p. 16.

% |bid, pp 16-17.

27 |bid, p. 17.

%8 |n many cases, agencies that find impacts for which mitigation is necessary, in their EA process, prepare their mitigation plans
without conducting a costly EIS.

2 |bid, p. 17.
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2) Enhancing the likelihood of project success and that borrowers can repay -- HUD wants
its program investments to have a high likelihood of success. Properties where
contamination must be overcome face an additional cost/financial hurdle that other
properties may not face, thereby creating an additional obstacle to borrowers’ ability to
repay their loans. These financial concerns are also related HUD’s desire to achieve
program goals and agency mission. When HUD evaluates proposals for funding based on
the soundness of the approach, the applicant’s approach to addressing the contamination
may be part of what HUD takes into account.

3) Ensuring the value of collateral — If HUD takes title to a property and then discovers that
the property is contaminated, HUD may not be able to re-sell the property at the expected
price without conducting a potentially costly cleanup. HUD would suffer financially
from either the cost of cleanup or the lowered sale price.

4) Maintaining a positive relationship with the public — HUD wants to avoid public
relations disasters that could come from inadvertently harming the health of residents or
neighbors.

1.4.3 HUD’s Mission — “A Decent, Safe and Sanitary Home and Suitable Living
Environment for Every American...”

As stated above, HUD’s mission statement asserts HUD’s desire for “a decent, safe, and sanitary
home and suitable living environment for every American.”*® HUD staff includes site
contamination as one of the items from which homes and communities must be protected. There
are two different, sometimes competing, interpretations of this element of HUD’s mission. They
can be characterized as avoiding contamination and overcoming contamination. HUD can avoid
contamination by refusing to finance redevelopment when there is contamination involved.
HUD can overcome contamination by financing cleanup and/or financing redevelopment of
contaminated sites.

One of the conclusions of this document is that HUD appears to be evolving, in its interpretation
of its mission, from avoiding contamination to overcoming contamination, in the broader context
of its goal to support urban revitalization.

The next section discusses how HUD conducts environmental reviews. It will include a
discussion of how the NEPA, financial and mission-related reasons (discussed in Section 1.4) for
being concerned with site contamination interact with the approaches to environmental review
with respect to different programs.

% http:/ivww.hud.gov/library/bookshelf18/mission.cfm
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SECTION 2. HOW HUD CONDUCTS AN ENVIRONMENTAL REVIEW

For all HUD-assisted activities, an environmental compliance review is required to satisfy the
requirements of NEPA and/or related Federal laws and authorities,* as prescribed by regulation.
This process is triggered when HUD insures a loan for the development of a property or when a
participant in a program or a recipient of a grant uses or intends to use HUD funds to purchase
property to construct or rehabilitate a building or convert a building to another use.
Environmental review addresses historic preservation, noise, wetlands, site contamination, and
NEPA-related issues such as water protection, socioeconomic issues, and solid waste. The
policy is firm: all properties intended to be used in HUD programs must be reviewed for
environmental impacts. For some HUD programs, environmental review is also a requirement in
the application process.

Addressing the potential for, and the reality of, contamination is part of HUD’s process of
environmental review. That review must include an investigation of the possibility of on-site
contamination, as well as potential exposure to off-site contamination that could affect project
occupants’ health and safety. 24 CFR Parts 58 and 50 are the key regulations that provide the
framework of HUD’s policies and procedures with respect to meeting NEPA requirements and
addressing site contamination.

Parts 58 and 50 differ from each other in terms of designating the “responsible Federal official”.
Because the responsible Federal official must accept possible NEPA liability for any
environmental consequences of site contamination arising at a project, designation as the
responsible Federal official is a significant event. Under Part 58, state governments, local
governments, and tribes that have received HUD funds, or are connected to an organization that
has received HUD funds, are the responsible Federal officials that complete environmental
compliance reviews. Under Part 50, HUD acts as the responsible Federal official and is
ultimately responsible for ensuring NEPA compliance.

2.1 Part 58

Part 58 regulates HUD programs where units of general local government, states and Indian
tribes assume the role of “responsible Federal official” for purposes of compliance with the
National Environmental Policy Act (40 CFR 1508.12, “Federal agency”). Each of these entities
becomes the “responsible entity” (RE).3#* Part 58 directs REs to assume responsibility for
environmental review, comply with NEPA and other federal regulations, consult with other

31 Not all HUD projects require compliance with NEPA. Some are categorically excluded from NEPA — i.e., rehabilitation or
construction of one to four dwelling units. If they are categorically excluded, they still have to comply with CERCLA (section
50.4) or HUD Policy 79-33 (section 58.5).

32 Some HUD program funds are directed to REs and some are not. There are categories of recipients that are not qualified to
fulfill the role of RE, including non-profit organizations, housing authorities, qualified finance agencies, and universities.

33 Notice 79-33, referenced in section 58.5, specifies that environmental reviews should include steps to screen for toxic
chemicals and radioactive substances when Community Development Block Grant (CDBG) funds are used for housing
construction (Page 4, item D), including changes in land use and increases in unit density. It is assumed that citation of this
notice in Part 58 implies broader application of the notice, to include all HUD programs covered by Part 58 (sec. 58.1(b)). This
notice does not apply to acquisition, leasing and minor rehabilitation.
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governments and the public when preparing an environmental review, determine and describe
existing conditions of a particular project site, identify and determine the “depth of significance”
of all potential environmental impacts and how site conditions would change as a result of the
project, and examine ways that changing a project could minimize its negative environmental
impacts or develop alternatives to the project itself.

Since HUD is not the responsible entity, it does not have a direct role in the environmental
reviews prepared by REs. However, Part 58 requires HUD to act in a minor role. Specifically,
HUD has oversight responsibilities in which it ensures that procedural compliance is achieved.
Through Part 58, the Department provides general guidance through the publications
“Environmental Review Guide for Community Planning and Development Programs” and
“Choosing an Environmentally ‘Safe” Site”, but offers no specific guidance on standards for
remediation and no prohibition on using program funds for cleanup costs nor prohibitions on the
use of engineering and institutional controls. For programs that fall under Part 58, REs are
responsible for all elements of NEPA-driven environmental review with respect to
contamination, which include investigation, cleanup, monitoring, liability and costs.

Under Part 58, HUD is required to monitor REs on a regular basis to ensure that they are
complying with their requirements for environmental review. If HUD determines that an RE is
not fulfilling its requirements, it may choose among various alternatives, according to what is
appropriate in the particular circumstances. Options include: 1) providing training to the RE so
that it is able to fulfill its responsibilities, 2) conducting Part 50 reviews of the neglected projects,
and/or 3) withholding funds from the RE until the RE fulfills its responsibilities with respect to
environmental review (Section 58.77).

In terms of RE’s implementation of Part 58 reviews, it is useful to distinguish between two
categories of the relationship between recipients of HUD funds and REs. For some programs
subject to Part 58, the direct recipients of HUD funds are the REs. CPD Part 58 programs tend
to be structured in this manner; examples include CDBG, HOME, and ESG. For these programs,
a state or local government is both the recipient and the RE. Certain programs within ONAP
function in this manner, as well, including IHBG. In this case, there is a direct connection
between the right to use HUD program funds and the responsibility of conducting a Part 58
review.

For other programs subject to Part 58, the recipients may not be REs. Grants to Public Housing
Authorities (PHAS) and Tribally Designated Housing Entities (TDHES) function in this manner.
Because these housing authorities are not REs, they must reach agreement with the local, state or
tribal government RE for the RE to assume the role of “responsible Federal official” and conduct
the environmental reviews on behalf of the housing authority. In practice, this lack of a direct
connection has led to problems of coordination and implementation in various local settings. For
example, when a county housing authority wants to develop a project within the jurisdiction of a
city, the county must convince the city to become the responsible entity, even though the city is
not the recipient of the HUD funds.
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211 Environmental Review Under Part 58

As part of the environmental compliance review, an RE must manage the possibility and, where
applicable, the existence of contamination on a development site. In most cases, private
contractors who have specialization in environmental engineering and risk analysis conduct the
actual analyses, planning and engineering involved in such management. The contractor is paid
by one of the principal parties (either the developer or the lender) for the development project,
though it is not uncommon for an RE to serve as one of the principal parties in a HUD-assisted
program. The RE is to review and understand the environmental reports so as to evaluate
whether there are areas of risk about which the RE must be concerned. Part 58 requires that the
RE work in partnership with federal, state and local environmental regulatory authorities to
ensure that the property is in compliance with all requirements. Once the RE is satisfied that all
requirements have been met, it may submit a request to HUD for the release of funds, when
required.

There is an appeals process afforded the public, interested persons or agencies through which
one of these parties may, on the basis of procedural noncompliance, request that HUD not
release project funds. This process is initiated when the RE issues a public notice advising the
public of its intent to request release of funds from HUD. If it is brought to HUD’s attention that
compliance with Notice 79-33** has not been achieved, HUD will not release project funds until
that requirement is met. HUD staff will also conduct post-review monitoring of the REs
environmental records to ensure compliance with NEPA and Part 58. If, during a post-review
monitoring, HUD determines compliance with 79-33 was not achieved, repayment of HUD
program funds could be required.

As will be described in later in this section, staffing shortages have restricted HUD’s ability to
conduct the level and depth of monitoring that is required. A CPD Field Office Director has said
that “nothing more than a cursory monitoring is done for the release-of-funds process to make
sure that they are going through the correct process. However, [broader] environmental
monitoring has not been done for 15-20 years.”*

2.1.2 Managing Site Contamination Under Part 58

As described in the report for Task 1, the basic steps for managing contamination are screening
(or preliminary assessment), assessment, remediation, and monitoring. Standards for each of
these steps and the roles of REs and HUD with respect to managing site contaminated are
discussed below.

Screening and Preliminary Assessment®, Under Part 58, standards for conducting a preliminary
assessment of a site are set by state and local environmental regulatory authorities. There are no

* HUD is likely to phase out Notice 79-33 in 2003 and incorporate these requirements in regulations.

% Naymola interview.

% For more thorough discussions of this topic, please refer to the reports for Tasks 1 and 3. As a summary -- to determine
whether there is reason to suspect toxic contamination, organizations conduct a review of relevant data that can be obtained
without the expenditure of a great deal of resources. “Phase I” analysis is increasingly the industry and government standard,
though some organizations still use versions of the Transaction Screen Analysis (ASTM).
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detailed requirements from HUD, other than the broad mandates under NEPA and Part 58.
Many, perhaps even most, state regulatory agencies require that a Phase | analysis be prepared,
in accordance with ASTM standards.®” There are internal HUD proposals, which have not yet
been finalized, to require that Phase | analyses be required for all Part 58 reviews.

Detailed Assessment and Remediation®®. As with screening, the criterion for completion of
assessment and remediation is the acceptance of the work by state and local authorities.*
HUD’s only role is to monitor the local government’s processes. HUD has established no
detailed requirements on how assessment and remediation should be conducted.

Cleanup Standards. As with assessment and remediation, cleanup standards are determined by
state and local regulatory authorities. In particular, HUD has no prohibitions under Part 58 on
the use of institutional or engineering controls, for any type of use. Approval of a remedial
approach by a state regulatory authority is sufficient for HUD to release its funds. Nor is there
any requirement that remediation be complete before the funds are released. It is not unusual for
HUD-program funds to be used for remediation.

2.1.3 Guidance and Resources

In addition to Part 58, HUD has provided staff with guidance on working with REs through the
following documents:

e Environmental Review Guide for Community Planning and Development Block Grant
Programs (HUD CPD 782).*° This guide covers processes for RE Environmental
Review. It includes a section on “Hazards, Nuisances, and Site Safety,” which addresses
contamination. It provides a series of checklists, similar to a Transaction Screen
Analysis,** and assessment questions that help CDBG grant recipients identify “potential
risk to the public or project users from both natural and man-made risks to people or
property damage.”*?

e “Choosing an Environmentally Safe Site” provides information on environmental risks
that should be considered when selecting a project site. This document was included as
an attachment to the 2002 SuperNOFAs.*?

e Community Planning and Development Monitoring, Chapter 9: Environment. This
chapter explains the environmental monitoring process for when the environmental
review under Part 58 is delegated to the local community.

37 ASTM’s approaches to Phase | and Phase Il analyses are described in detail in the draft report for Task 1.

% |f a Phase | analysis determines that a site is at risk for contamination, additional testing is completed in order to determine
whether contamination is present and to identify its nature and extent. Current industry and government practice is to call this
step a Phase Il analysis, though there is a wide variety of approaches to this level of assessment. When a Phase 1 site assessment
indicates the presence of toxic contamination on a site, a “remediation” plan is prepared for the removal, cleanup, and/or
containment of the hazardous substances. More-thorough explanations of assessment and remediation can be found in the draft
reports for Tasks 1 and 3.

% Broun interview.

“0 Broun interview.

“I More-thorough explanations of Transaction Screen Analyses can be found in the Task 3 draft report.

“2 Environmental Review Guide for Community Development Block Grant Programs. Page 61.

3 Federal Register, vol. 67, no. 58, 3/26/02 page 14390 — Appendix A
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e Notice 99-37 — Indian Housing Block Grant Program Guidance and Procedures If Tribes
Do Not Assume Environmental Review Responsibilities Under 24 CFR Part 58, reissued
2001. This detailed notice thoroughly explains the responsibilities of tribes and ONAP
staff when a tribe does not assume environmental review responsibilities under 24 CFR
Part 58.

e Notice 79-33 — Policy Guidance to Address the Problems Posed by Toxic Chemicals and
Radioactive Materials, September 10, 1979. Although this notice is very dated, it dictates
that existing HUD environmental review procedures should be used to determine a
project’s eligibility for HUD funding and lists procedures to be used when potential site
contamination is found.

The department has additional guidance documents for more specific programs. These include
Notice CPD-00-03 — Field Environmental Review Processing for HUD Colonias Initiative (HCI)
Grants and Handbook; 1390.5 Environmental Review Guide for Housing Opportunities for
Persons with AIDS/HIV Program; Notice CPD-01-11 -- Environmental Review and the HOME
Investment Partnerships Program; and Notice CPD 99-7 Field Environmental Review Processing
for the HUD Empowerment Zones (EZ).

2.2 Part 50

Part 50 is the applicable regulation when HUD retains the Federal responsibility for
environmental review. In addition to process differences from Part 58, which will be described
below, Part 50 Section 3 describes HUD’s environmental policy for the purposes of the Part 50
regulation. Part 58 has no equivalent section, reflecting the delegation of policy to state, local
and tribal authorities. Important statements within Sec. 50.3 include:

50.3.a. It is the policy of the Department to reject proposals which have significant
adverse environmental impacts and to encourage the modification of projects in order to
enhance environmental quality and minimize environmental harm.

50.3.1. It is HUD policy that all property proposed for use in HUD programs be free of
hazardous materials, contamination, toxic chemicals and gasses, and radioactive
substances, where a hazard could affect the health and safety of occupants or conflict
with the intended utilization of the property.

50.3.2. HUD environmental review of multifamily and non-residential properties shall
include evaluation of previous uses of the site and other evidence of contamination on or
near the site, to assure that occupants of proposed sites are not adversely affected by the
hazards listed in paragraph (i)(1) of this section.

50.3.3. Particular attention should be given to any proposed site on or in the general
proximity of such areas as dumps, landfills, industrial sites or other locations that contain
hazardous wastes.

50.3.4. HUD shall require the use of current techniques by qualified professionals to
undertake investigations determined necessary.
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Key process requirements for HUD under Part 50 are that it must:

Begin the review process at the earliest time possible so that problems are identified at an
early stage.

Advise applicants of environmental requirements.

Require program applicants to assure that they will comply with all environmental
requirements, submit to an environmental review, carry out mitigating measures, and
obtain HUD approval before acquiring, leasing or altering the condition of properties.
Verify that properties proposed for use in HUD programs are free of hazardous materials,
contamination, toxic chemicals, etc. where a hazard could affect the health and safety of
occupants or conflict with the intended use of those properties.

Complete HUD Form 4128, for projects determined to be categorically excluded (sec,
50.20) or requiring preparation of an environmental assessment.

Complete an environmental impact statement (EIS) when necessary.

Prior to approval of a project, establish an “Environmental Management and Monitoring
Program” when necessary.

HUD conducts Part 50 reviews in three broad circumstances:

For all programs through which HUD provides mortgage insurance, which includes most
programs within the Office of Housing.

For all grant programs, for which the recipients are non-profit organizations, universities,
or others that do not have a governmental connection to an RE (many of these programs
lie within CPD). In CPD, for example, recipients for Rural Housing Development and
some projects with the Supportive Housing Program are non-profits organizations. HUD
conducts Part 50 reviews for these programs.

When units of local, state or tribal government who are eligible to be REs decline or are
unable to assume the role of “responsible Federal official.” This circumstance occurs
with programs in both CPD and PIH, but is more common in PIH. In PIH, units of local
government or Indian tribes must agree to assume the role of “responsible Federal
official” on behalf of the housing authorities (PHAs and TDHES) who are the recipients
of funds.** If these entities decline to assume this role, HUD is responsible for the
environmental review under Part 50. In practice, HUD and the Army Corps of
Engineers, with whom PIH has an agreement, conduct a large number of Part 50 reviews
for PIH programs.

2.2.1 Environmental Review Under Part 50

HUD retains the Federal responsibility and must ensure that the requirements of Part 50 are
followed. In most cases (as with Part 58), private contractors who have specialization in

“ The Office of Native American Programs (ONAP) contains programs that are similar to non-Indian-targeted programs in CPD
and Public Housing. When funds flow through the Tribal Government, as with ICDBG, the recipient is the RE and
environmental review is almost always under Part 58. When funds flow through the TDHESs, the RE-tribe must conduct the
environmental review on behalf of the TDHE, and Part 50 may be done on occasion.
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environmental engineering and risk analysis conduct the actual analyses, planning and
engineering involved in such management. The contractor prepares reports that are submitted to
the program applicant, who then submits the reports to HUD. The environmental compliance
and decision-making role of HUD is to review and understand the report so as to evaluate
whether there are areas of risk about which HUD must be concerned. Part 50 requires that HUD
work in partnership with federal, state and local environmental regulatory authorities to ensure
that the property is in compliance with all requirements. HUD may request additional testing or
remediation, if it is not satisfied that all requirements have been met. Once HUD staff is
satisfied that all requirements have been met, it will “clear” a site for HUD funds. More
discussion of HUD staffing comes later in this section.

For two key reasons, the Department faces higher levels of both responsibility and risk when it
conducts environmental review under Part 50, as compared to when a state, local or tribal entity
conducts a Part 58 review. First, as the Federal entity that is ultimately responsible for ensuring
that selected sites meet NEPA requirements and other applicable environmental laws, HUD risks
being held liable if it fails to carry out this responsibility. Second, a great many of Part 50
reviews are conducted for properties that expose HUD to financial risk. Particularly important in
this regard are the mortgage insurance programs managed by Housing.

As a result, HUD has developed more guidance and direction to its staff for all elements of
environmental review, including assessment and remediation of site contamination. In fact, the
most-detailed, risk-mitigating guidance can be where HUD is exposed to financial risk: for its
Housing programs that provide mortgage insurance.

2.2.2 Managing Site Contamination under Part 50
Standards and processes for the basic steps of screening (or preliminary assessment), assessment,
remediation, and monitoring are discussed below. This discussion will be much longer than the
equivalent discussion for Part 58, because HUD is responsible directly for these processes and
has elaborated more-detailed standards and procedures.

Screening and Preliminary Assessment

There is some variety within HUD regarding implementation of Part 50 requirements. Offices
within Housing and PIH have adopted different approaches. In Housing, procedures within the
single-family programs differ from those of Multifamily programs. Similarly, there are
differences within PIH between the procedures used in Public Housing programs and Indian
Housing programs. The offices’ approaches are described below.

e Multifamily Housing. A Phase | environmental assessment is required to be submitted to
HUD with all applications to Multifamily Housing for mortgage insurance. The lender or
developer funds the Phase I, except in the rare instances when HUD owns the property.*
A HUD appraiser reviews the Phase I report by following recommendations in the
Multifamily Accelerated Processing (MAP) Guide, which is the primary guidance

4 Axelrod interview.
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document for multifamily mortgage insurance programs operated by the Office of
Housing. Appraisers complete the Sample Field Notes Checklist, which is an attachment
to HUD Form 4128 (Environmental Assessment and Compliance Findings for Related
Laws) that lists Phase | issues.“® In coordination with environmental regulatory
authorities, the appraiser will determine whether a Phase Il is necessary, based on the
findings of the Phase I1.*” (Because of the importance of the MAP Guide to this study,
Section 2.3 will discuss the MAP Guide’s approach to managing site contamination in
more detail.)

e Single-family Housing. Similar to Multifamily Housing, for proposed condo projects
Single-Family housing also requires that all applicants complete a Phase | site assessment
for all projects that require environmental review. In addition, private appraisers
complete and then submit to HUD the “Comprehensive Valuation Package Valuation
Conditions” (HUD-92564, or “the VC sheet”) or a Builder’s Certification form (form
92541), both of which are similar to a Transaction Screen Analysis and can identify
potential hazards.”® If an appraiser identifies contamination as being on the site, HUD
refuses to approve the application until the site is clean. It is rare for Single-Family staff,
particularly those in Homeownership Centers, to complete a full Phase I analysis.* On
the rare occasions when Phase Is are necessary, they are usually the context of the
development of condominiums, which are, in essence, multifamily housing projects.®
To process the Phase Is, staff within the Single-Family housing office consult Handbook
4150.1 and follow the same procedure as the multifamily office. They then complete
“the long form” -- HUD-4128.>*

e Indian Housing. In general, Part 50 reviews by staff at the Office of Native American
Program (ONAP) are handled by Grants Management Specialists, who follow the
guidelines set out in PIH Notice 99-37. This notice outlines the responsibilities of tribes
that choose not to assume environmental review responsibilities under Part 58. The
Grants Management Specialists conduct environmental reviews themselves by
completing Form 4128 (see the description for multifamily housing, above). The Form is
reviewed by the office administrator®?, as is relevant information provided by consultants
or recipients. As a practical matter for this study, ICF did not learn of any occurrences
where contamination has been a challenge to ONAP development projects.

e Public Housing. The Office of Public Housing Investments provides funds for capital
improvements and development through the Capital Fund via formula. The Office also
provides large infusions of funds for a select number of Housing Authorities via the
HOPE VI program. Within this office, as with other offices in PIH, reviews are
conducted under Part 58 if the city, state, or local government has the capacity to act as

6 Broun interview.

47 Axelrod interview.

8 Axelrod and Birdsong interviews.

49 Maggiano interview.

% According to the Santa Ana Homeownership Center, “they come up once every three or four years.”
°L Axelrod interview.

%2 Barth interview.

June 20, 2003



Task 2 — Review and Assess HUD’s Site Contamination Policies, Procedures, and Practices Page 2-16

responsible entity and conduct the review. HUD field staff work with housing authority
staff and the local entities to determine who will complete the review. When the state or
locality does not perform the environmental review, then HUD field staff conducts the
reviews under Part 50.>° The Office allows engineering and/or institutional controls to be
employed, and cleanup costs to be “eligible” costs for reimbursement by HUD. Each
new project requires a Phase | assessment. If the Phase | reveals the potential for any site
contamination, a Phase 1l must be done.

Part 50 reviews are conducted for programs within Public Housing when the RE is unable
or unwilling to conduct a Part 58 review on behalf of the Public Housing Authority
(PHA). In these cases, Public Housing personnel from HUD field offices choose from
among the following options: 1) permit the PHA to complete the review, 2) have PIH
field staff oversee the review, and 3) request and pay for the Army Corps of Engineers
manage it. Whenever a development involves more than 200 lots or dwelling units, an
environmental officer (either in Headquarters or a designated Field Environmental
Officer) must oversee the completion of form HUD-4128, with its coverage of Phase |
issues, and the field Public Housing director must approve them.**

Assessment and Remediation

Multifamily Housing. Of all the offices within HUD, Multifamily Housing has the most
detailed procedures for assessment and remediation of sites. Phase Il environmental site
assessments are completed at the cost of the developer or lender when there are
contamination issues identified in the Phase | or when field staff believes that issues have
not been resolved. According to Housing’s Environmental Clearance Officer, a properly
prepared Phase | should address the likelihood of contamination and provide
recommendations. On rare occasions, appraisers will require recipients and contractors to
modify a Phase | or Il when the reports are not easy to understand.>

When a Phase 11 finds evidence of contamination on a site, the site must be remediated to
be “...free of hazardous materials, contamination, toxic chemicals and gasses, and
radioactive substances, where a hazard could affect the health and safety of occupants or
conflict with the intended utilization of the property” as per 24 CFR Part 50.3(i)(1).
Multifamily Housing requires certification from state and local health authorities as proof
that this standard has been met.>® If contamination cannot be removed completely, the
field office rejects the site.””’

Estimates from headquarters staff are that approximately 15 sites per year require
remediation. Of these, ten require interplay between headquarters and the state. There

%8 Rodins interview.

% Ladias interview; Rodins interview.

%5 Axelrod interview.

%6 Broun interview.

5" Owens interview. Note that the MAP Guide says “remediated.” — Page 9-4, Section 9.3.D.1.

June 20, 2003



Task 2 — Review and Assess HUD’s Site Contamination Policies, Procedures, and Practices Page 2-17

are 30-40 situations per year where remediation would be required, but where the
developer elects not to continue as a result of not wanting to do a complete remediation.*®

e Single-Family Housing. ICF interviewed staff with the Office of Single Family Asset
Management (OSFAM) and a Homeownership Center. OSFAM is only involved with
properties that have gone into default, wherein a lender files a claim, forecloses the
property, and conveys the loan to OSFAM. On the rare occasions when the foreclosed
property is contaminated, OSFAM turns over the loan to a Management and Marketing
(known as M&M) contractor and coordinates with a Homeownership Center (HOC) and
local government agencies to oversee any necessary Phase Is, Phase Ils, and remediation.
Staff from Single-family housing indicated that only a “small handful” of sites have
contamination issues.™

e Indian Housing. ONAP staff does not encounter site contamination. One interviewee
said: “the cleanup of contaminated sites has not come up. If it did, we would probably
encourage people to go elsewhere rather than locate on a contaminated site.”®® Another
added: “other environmental issues, such as flooding, wetlands, and endangered species
have more of an impact on rural development than does site contamination.”®*

e Public Housing. When a Phase I indicates the potential for there to be contamination,
staff requires the completion of a Phase 11 assessment before program funds will be
released.®? In general, PIH prefers that the review be conducted under Part 58, rather
than Part 50. As stated above, Part 58 sets no required procedures for how Phase 11
assessments and remediation is conducted, other than the broad mandates of NEPA and
Part 58. PIH also requires that the developer and all contractors and subcontracts be
bonded, to ensure that remediation is satisfactory.”®> When Part 50 is implemented, Public
Housing staff has a certain measure of discretion regarding the approach to be used.
Some staff members choose to abide by the Part 50 requirements within the Housing
MAP Guide. Others are guided by state regulatory authorities.**

Cleanup Standards. Under Part 50, all contamination must be removed from sites prior to
HUD’s involvement “...where a hazard would affect health and safety of occupants or conflict
with the intended utilization of the property.”®® All interviewees from both PIH and Housing
were clear on Part 50°s requirement that contamination must be remediated. Whereas PIH has
not specified clear specific standards, Housing and, in particular, Multifamily Housing has
elaborated a very strict approach.

2.2.3 Multifamily Housing and the MAP Guide

%8 Axelrod interview.
% Maggiano interview.
% Boyd interview.

61 Barth interview.

62 adias interview.

8 Broun interview.

8 O’Connell interview.

8 Section 50.3(i)(1).
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The Multifamily Housing mortgage insurance programs operated by the Office of Housing are
guided by the policies outlined in the MAP Guide. This guide “establishes national standards for
approved Lenders to prepare, process, and submit loan applications for Federal Housing
Administration (FHA) multifamily mortgage insurance.”®®

Chapter 9 covers Environmental Review. Section 9.3, Phase | and Phase 1l Environment Site
Assessment, provides guidance for how to inspect for and manage contamination on the site of
the proposed project. This chapter and these sections are the primary guidance to relevant staff
for how to implement the regulation 24 CFR Part 50 for HUD-insured multifamily housing
projects.

The MAP Guide states that HUD is “responsible for making an environmental assessment on
Form HUD-4128 (See 24 CFR 50.32) and determining that there are no environmental factors
that are prohibited by law, Executive Order, or regulation, or which would endanger health or
safety, or would put FHA mortgage insurance or the U.S. Government at financial risk or
liability.”®" Section 50.32 authorizes HUD to request applicants/lenders to provide pertinent
studies and other information. In order to comply with this requirement regarding potential
contamination, applicants/lenders who are seeking mortgage insurance must submit a Phase |
environmental site assessment for each project, using standards that are similar to ASTM
standards. If the Phase I indicates the potential for, or evidence of, contamination, Multifamily
Housing requires that the applicant conduct the more-detailed Phase Il environmental site
assessment in order to determine whether contamination is present. If contamination is then
found on-site, remediation is required before HUD will make a firm commitment; however, if
the contamination is known, HUD can proceed with initial endorsement. “The remedial work
must be done, and the site tested and approved, prior to initial endorsement.”® Additional
requirements are that “HUD will not accept property for firm commitment where a site
contamination problem has been capped or paved over” and “A property with testing, flushing,
or monitoring wells in operation will not be considered for mortgage insurance.”

HUD staff interprets these statements to be prohibitions on providing FHA mortgage insurance
for multifamily housing projects when a regulatory agency has determined that “engineering” or
“institutional” controls are required at the property in order to mitigate the risk of exposure to
contamination.”

224 Guidance and Resources

HUD has provided staff with the following guidance on managing site contamination, through
the following documents:

8 Multifamily Accelerated Processing (MAP) Guide, revised March 15, 2002. It must be noted that most local offices choose to
follow the MAP Guide, however HUB/Program Directors can elect to waive any guidelines, usually in writing, in the MAP
Guide that are not regulatory requirements.

7 MAP Guide, page 9-2.

%8 Chapter 9, Section 3, paragraph D.3 of MAP Guidance.

8 Chapter 9, Section 3, paragraphs E and F of MAP Guidance. Note that closed testing, flushing, or monitoring wells are not a
barrier to environmental approval.

" Task 1 provides descriptions and discussions of institutional and engineering controls.
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e Form 4128 - Environmental Assessment and Compliance Findings for the Related Laws.
This form is used in each Part 50 environmental review to identify potential
environmental compliance issues (NEPA issues and others, including coastal barriers,
floodplains, historic preservation, noise, airports, endangered species, wetlands and
contaminated sites.) It is akin to a Transactional Screen Analysis, unless program rules
dictate a Phase | is required.

e Multifamily Accelerated Processing (MAP) Guide, Chapter 9 - Environmental Review.
Chapter 9 serves as the environmental resource for all multifamily housing projects. It is
discussed in detail in the next section.

e Handbook 1390.2 - Environmental Assessment Guide for Housing Projects. Originally
released in June 1985, this handbook is a comprehensive instruction manual to assist
HUD staff in preparing environmental reviews, as required by Part 50. For purposes of
Multifamily Housing, the MAP guide has supplemented parts of this handbook.

e HUD 92564 Valuation Condition (VC) Sheet -- Appraisers for Single-Family programs
use this sheet to identify and record hazards. It is similar to a Transaction Screen
Analysis.

e Notice CPD 96-06 -- Field Environmental Processing for Loan Guarantee Recovery
Fund, October 31, 1996. CPD Representatives are assigned by Field Directors to conduct
environmental analysis, prepare and submit environmental recommendations, and
complete HUD Form 4128. All processed data should be checked for consistency with
Part 50. This information should then be forwarded to the Field Environmental Officer
(FEO) and Field CPD Director for review. After their review, they pass the approved
information on to the Financial Management Director (FMD) and the Office of Block
Grant Assistance (OBGA) for documentation of the project’s compliance with Part 50.

2.3  The Role of HUD Staff in Reviews Under Parts 50 and 58

HUD’s responsibilities as established by Parts 50 and 58 are implemented by personnel within a
variety of HUD staff categories, and who bring diverse backgrounds.

2.3.1 Headquarters

HUD environmental policy is established and monitored by Program Environmental Clearance
Officers (PECOs), most of whom are based in HUD’s Headquarters in Washington. Each of
HUD’s major development offices -- CPD, Housing, and PIH -- as well as other offices, has one
PECO.™ These PECOs are resources to field staff within their respective Offices, answering
questions on a regular basis and coordinating on policy issues with other PECOs and program
staff within HUD.

The Departmental Environmental Clearance Officer (DECO) is the Director of CPD’s Office of

Community Viability, who coordinates HUD policy regarding energy and the environment, and

procedures for compliance with NEPA and the related laws. This Office also contains personnel
in both the Planning Division and Environmental Review Division who are experts on a broad

™ More information on Headquarters Environmental Staff can be found at
http://imww.hud.gov/offices/cpd/energyenviron/environment/resources/clearofficers.cfm
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range of topics relevant to NEPA, which include water quality, air quality, toxics, environmental
justice, wetlands, floodplains, historic preservation, and more. Neither Housing nor PIH have
additional Headquarters staff beyond the Program Environmental Clearance Officers, though
PIH has a staff member based in the San Francisco Field Office who serves as Program
Environmental Clearance Officer for Native American programs.

23.2 Field Environmental Staff

HUD is quite varied in who carries out environmental functions in its field offices. Each major
development office has its own approach, even when functions are similar across offices.

Community Planning and Development

In order to implement its responsibilities, CPD has developed a corps of environmental officers
in CPD’s Office of Community Viability. Policy direction comes from the Headquarters office
in Washington, DC, while project-specific work and monitoring are carried out by Field
Environmental Officers (FEOs), who are located in HUD Field Offices throughout the country.
FEOs tend to be generalists, with backgrounds in planning, housing or law. They are employed
either by CPD or directly by the Field office.

In the early 1990s there were more than 60 Field Environmental Officers (FEOs).”* In 2001
there were fewer than 25 Field Environmental Officers (FEO) serving 80 local offices. In
addition, there are a total of 26 Regional Directors, Program Managers, and CPD Representatives
who act as environmental contacts for an additional 28 field offices. These latter environmental
contacts are involved only with compliance issues related to Part 58, whereas the FEOs both are
involved with Part 58 and conduct Part 50 reviews.

FEOs serve as resources to CPD field staff, local partners and, on an as-needed and as-available
basis, non-CPD HUD field program field staff. FEOs who are hired directly by the Field Office
report to the Director of the Field Office, rather than to the Director of the CPD Office of
Community Viability. These “field” FEOs tend to have more responsibilities across HUD
programs within their respective regions, whereas CPD staff in Planning and Environmental
Review in Headquarters tends to focus more on CPD programs.”

In field offices where there is no FEO, CPD field program personnel who need support on
environmental matters request help either from HUD headquarters or from an FEO in another
office.

Implications of this shortfall of FEOs are quite clear. In nearly every interview with
environmental staff, interviewees stated that field offices have too much work, and not enough
people to do it.

2 Broun interview.
8 Goldfarb interview.
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This [shortage] has affected our effectiveness. There is a lack of coverage in certain
areas, as there is no on-site presence [in many field offices]; so headquarters does not
know what is happening. This [shortage also] impedes the ability to train staff and
clients on environmental issues. What they do now is very ad hoc, and the local
government needs ongoing training in hazards, endangered species, etc. There’s a
continuing need to do reviews and monitoring. "

In a stark example, the CPD Director of the New Jersey field office, which has no FEO, reported
that it has been 15-20 years since the New Jersey office has conducted any monitoring of REs for
compliance with Part 58. A headquarters interviewee indicated that this lack of compliance is a
larger trend: “Part 50" requires that projects of over 200 units must be reviewed by the
Environmental Clearance Officer (who may be either Field Environmental officers and
Headquarters staff that have been designated). These reviews are not occurring, as there is no
one to perform them.”’® Another headquarters interviewee, who preferred not to be named for
the following quote, stated that: “HUD is a development agency. Many look at environmental
issues as a hindrance to getting business done. The environmental group has been hit harder than
any other group.”

Housing and Multifamily Housing

Environmental review in Housing is conducted by HUD appraisers, who generally have
backgrounds in real estate and cursory understanding of contamination issues. There is no field
staff whose titles reflect the purpose of overseeing environmental compliance. Policy and
guidance comes from the Housing Environmental Clearance Officer in Washington, who
coordinates with the Department Environmental Clearance Officer.

Approximately 100 HUD appraisers are located in field offices (HUBs and Homeownership
Centers) throughout the country. Their job is to appraise properties in response to applications
from lenders for mortgage insurance. For Multifamily Housing projects, appraisers implement
all parts of the MAP Guide, including Chapter 9 on Environmental Review and on completing
Part 50 environmental reviews. Appraisers receive some environmental training. When they
have questions on environmental issues, they tend to ask for assistance either from the CPD
FEO, if the field office happens to have an FEO, or from Housing’s Environmental Clearance
Officer. Appraisers report to an operations director or a development director. These people, in
turn, report to HUB directors.”’

Final decisions regarding whether to approve an application for mortgage insurance are at the
discretion of the Multifamily Housing HUB Director. As the appraisers do not report to the
Housing Environmental Clearance Officer, there is no institutional mechanism for the Housing
Environmental Clearance Officer to be informed whether environmental review has been
conducted consistent with policy.

 Broun interview.
" Section 50.32.

5 Broun interview.
" Axelrod interview.

June 20, 2003



Task 2 — Review and Assess HUD’s Site Contamination Policies, Procedures, and Practices Page 2-22

Public and Indian Housing

Staffing for environmental review within Public and Indian Housing can be divided between
Public Housing programs and Indian Housing programs in ONAP.

Public Housing Field Operations has staff located in 42 Field Offices, who are “on the ground”
monitoring programs and providing technical assistance across all of PIH’s offices. They do not
directly provide funding, as this is a headquarters responsibility. The field staff decides whether
an environmental review will be done under Part 50, where the review will be completed by field
office engineers, field staff or by the Army Corps of Engineers; or Part 58, where the review will
be completed by the responsible entity.

When acting under Part 50,"® Public Housing field office directors balance various factors in
determining whether to use in-house field office engineers or to pay the Army Corps of
Engineers to complete the reviews. Under an ongoing contract, Public Housing field offices may
contract with the Corps of Engineers to conduct the environmental assessments.” In no case,
however, may the Corps of Engineers replace HUD as the responsible Federal official when
HUD funds are being used. HUD field staff must complete and approve the environmental
review forms. Under Part 50, the Public Housing Director signs the completed environmental
review as the “HUD approving official”.?® Under Part 58, the chief executive officer of the PHA
approves the environmental reviews, and the Director of Public Housing approves the request for
release of funds, when one is required.

With respect to Indian Housing, ONAP has assigned the task of being environmental compliance
experts to Directors or Specialists in the Grants Management Division in each of ONAP’s six
regional offices (Anchorage, Chicago, Denver, Oklahoma City, Phoenix/Albuquerque, Seattle).
These experts either conduct Part 50 reviews or monitor Tribes’ compliance with Part 58
requirements. As mentioned earlier, ONAP staff reports that it is rare for contamination on
development sites to be encountered.

Coordination Among Various Parts of HUD

Within HUD, coordination between Housing, CPD, and PIH takes place in four ways:

1) Among the Environmental Clearance Officers in headquarters for each Office, who meet
regularly;

2) Among field staff in the same Office and same field office — i.e., an appraiser in the
Chicago Field Office regularly coordinates and serves as a resource to others appraisers
in the Chicago Field Office;

3) Between field staff and the Office’s Environmental Clearance Officer in Headquarters --
i.e., an appraiser in Seattle asks for advice from the Housing Environmental Clearance

"8 «p|H primarily uses Part 58. If the city would not do the review on behalf of the housing authority under Part 58, then PIH
would do it under Part 50,” Richard Broun.

™ Thorson interview.

8 Section 50.11 and Form 4128.
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Officer, and an FEO asks for guidance from the CPD Environmental Clearance Officer;
and

4) Between Field Environmental Officers and anyone in the same field office (or
neighboring field office) who is in need of advice - i.e., a field engineer (PIH cylinder) in
the Detroit Field Office will get advice from the FEO (CPD cylinder) in the Detroit Field
Office.

Communication is variable in the field offices between HUD offices. The Field Environmental
Officers are more likely than others to have frequent communication with other staff that has
environmental responsibilities, because part of the jobs of FEOs is to serve as resources to other
staff. Some FEOs provide training on environmental review to other field staff.

Other linkages that might be useful are less likely to occur. In many field offices, appraisers in
Housing lack even a basic understanding of how PIH Field Engineers approach environmental
issues, even though they both may be conducting Part 50 reviews. Coordination is also reported
as being almost absent between the Office of Housing’s Single-family and Multifamily offices.
Many Multifamily appraisers are unaware of the services provided at Homeownership Centers
(Single-family). Similar reports come regarding PIH, where staff at Public Housing and Indian
Housing rarely shares information, even though both are conducting Part 50 reviews and
monitoring Part 58 reviews of public housing entities.

Lack of coordination and information sharing exacerbates the effects of Department’s low levels
of training (to be discussed in Section 4), slows processing time, appears to be highly inefficient,
and leads to employee frustration. Staff from a Homeownership Center wrote:

HUD-4128 ...is what is to be used for new condo projects. The approval of condo
projects and the insuring of the individual units rest with the Processing and
Underwriting Division of Single Family. This division is very busy and completes [a
Part 50 review and completion of HUD-4128] once every four years. We would like to
see Multifamily be responsible for completing the Environmental Review for condos. It
is our understanding that they have staff that routinely completes these reviews for the
Multifamily projects.®*

This lack of coordination and communication is also noticeable when HUD is supporting such
large mixed-financing projects as HOPE VI developments, where funding comes from several
programs and for which field staff and housing authorities must determine which environmental
rules must be followed.®?

8 Santa Ana Homeownership Center.
8 Axelrod and Goldfarb interviews.
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8 0’Connell interview.
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Major Issues

-Institutional and
engineering
controls
-Timing of
HUD’s
commitment —
should HUD
commit prior to
remediation of
contamination?
-Adequate
training for staff
-Enforcement of
environmental
policy by field
staff

-Policy when
there are mixed
HUD financing
sources

-Small number of
FEOs

-Adequate
training for staff
-Monitoring REs

-Encouraging and training
local and tribal governments
to assume RE status

-No general guidance,
leading to inconsistent
application of policies
-Difficulty in finding HUD
staff to review and oversee
reviews

-Monitoring REs
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SECTION 3. HUD’S TRANSACTIONS AND THEIR RELATIONSHIP TO
ENVIRONMENTAL REVIEW

As has been discussed and presented in Section 2, HUD has many different approaches to
environmental review. There are different policies implemented in different ways by different
staff across and within HUD offices. Of course, differences do not indicate a problem, if they
are justified by different circumstances. HUD should not impose consistency where it is not
warranted. Nonetheless, there are inconsistencies that are not useful, and even seem to be
harmful to HUD’s ability to conduct environmental due diligence for optimal utility.

In the ideal system, HUD’s processes for addressing site contamination would be consistent with
the real risks generated by each of its particular actions or transactions. HUD’s risks can be
found from within the reasons that HUD cares about site contamination (see Section 1), which
are:

e Compliance with NEPA and other federal laws;
e Financial implications of contamination; and
e Consistency with HUD’s mission.

In order to understand better HUD’s approach to managing these elements of environmental risk,
both in terms of current practice and to help lay the groundwork for recommendations, it is
useful to organize thinking along the lines of the financial transactions in which HUD engages
and how those transactions interact with the elements of environmental risk. The two key
relevant types of HUD programmatic transactions for which environmental due diligence must
be conducted are: 1) insuring/guaranteeing loans and providing direct loans, and 2) providing
grants. HUD also acquires and disposes of property, and there is environmental risk involved in
these transactions. As will be discussed below, however, HUD acquires and disposes of property
in the context of defaults on loans. Therefore, HUD must take into account the risks associated
with acquisition/disposition when it is approving loans or loan guarantees.

3.1 Transaction 1: HUD Mortgage Insurance and Direct Loans

HUD provides mortgage insurance for many types of development projects that provide housing
for low-income families, the elderly, and persons with special needs. The Office of Housing,
with its many multifamily and single-family programs, is the administrative location of this
activity. The purpose of these programs is to provide protection to private lenders against
mortgage loss so that they will be willing to provide loans to developers of these projects. In that
these programs support development, HUD’s participation is subject to environmental review
under NEPA.

When HUD provides mortgage insurance, it takes into account all three elements of
environmental concerns, as discussed in Section 2.2. First, in order to comply with NEPA and
24 CFR Part 50, the relevant regulation that implements it, HUD must conduct an environmental
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review on all multifamily projects. Environmental review must be completed satisfactorily in
order for the mortgage insurance to be approved.®*

Second, HUD is concerned about potential exposure to financial risk when it provides mortgage
insurance; and it is concerned with the risk elements mentioned in Section 1. HUD wishes to a)
avoid being held liable for cleanup costs or third-party liability; b) minimize the financial impact
that environmental contamination may have on the borrower’s ability to repay the loan; and c)
protect against the collateral having diminished value due to environmental contamination, so
that the property will retain full value if HUD were to acquire the mortgage or property.

Third, HUD’s approach to its mission with regard to environmental contamination is quite
relevant for these types of transactions. In its desire to provide safe and sanitary housing and
communities, HUD must decide whether it should avoid contaminated sites or assist in their
remediation. At present, Housing’s policy for multifamily housing, as described in the MAP
guidance, is to implement HUD’s mission by avoiding these sites. Some of HUD’s partners are
challenging this interpretation of HUD’s mission, which is a large part of the context for the
present study.

3.1.1 Acquiring Contaminated Properties

HUD faces environmental risk in the context of mortgage insurance when it acquires a mortgage
or property. In the multifamily arena, HUD acquires mortgages and properties in two different
ways. First, HUD can take over a property’s mortgage if there is a default on repayment to the
mortgage company whose loan HUD is insuring. In this case, HUD then becomes the new
mortgage company. Secondly, HUD can become the owner of a property if it makes a direct
loan and the borrower is in default.

There are approximately 30,000 properties in the Multifamily Housing portfolio. At present,
approximately 70 properties are in default per year. Of these, very few are on contaminated
sites. An interviewee with a 20-year tenure at HUD who works in the Office of Asset
Management reported that he had heard of only two instances where a multifamily property
defaulted and had “environmental problems.” His recollection is that HUD moved the tenants
out of the buildings and financed remediation of the sites.®> He reported that, when there is the
possibility of HUD taking title to the mortgage or the property but that there is a serious
contamination problem, “9.5 times out of 10 the owner tries to push the property to HUD.”®® He
said that “HUD can refuse properties, but they generally don’t for political reasons. When HUD
doesn’t take [a property], the city or state usually will.”®’

Of the 6.5 million single-family loans, 200,000-250,000 require some sort of servicing attention
each year. About 60,000 of these properties become HUD inventory, managed by the Office of

8 Within Housing there are certain single-family housing programs that provide mortgage insurance (including those for
condominiums) that are handled under different environmental processing rules (e.g., Direct Endorsement and Builder’s
Certification). These projects are not subject to a Part 50 environmental review HUD.

8 Hill interview.

8 Hill interview.

87 Hill interview.
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Single Family Asset Management (OSFAM). Of these, about forty percent have problems
relating to lead-based paint, and “a handful” has contamination problems.2® On very rare
occasions, OSFAM will find itself acquiring highly contaminated sites and then must oversee
cleanup, which can involve high costs.

Mortgagee Letter 00-05, dated January 19, 2000 from FHA, outlines the procedures HUD should
follow to help borrowers in default on their single-family mortgages and the conditions under
which HUD will provide assistance or foreclose. The National Servicing Center and local
Homeownership Centers (HOC) service these sites by attempting to work with borrowers before
foreclosure becomes necessary. Within these procedures is a requirement that the property be in
acceptable condition. If it is not in acceptable condition, the office may have a basis for rejecting
ownership. There is no clear guidance regarding whether contamination is one of the conditions
that would make a property unacceptable, though the assumption among HUD staff is that it is.
NonethS%Iess, OSFAM usually finds that it must take the property as is, because there is no other
option.

For both multifamily and single-family properties that HUD has acquired, HUD attempts to sell
the property or mortgage,™ either to the secondary market (when HUD holds the mortgage) or
directly to a new owner (when HUD owns the property outright). HUD prefers, whenever
possible, not to oversee the remediation itself. It prefers that the buyer do it. When HUD
disposes of a property, the buyer will submit a plan that specifies how the site will be remediated
and HUD will then discount the price by the costs of remediation. If the price of the property is
less than the cost of cleanup, however, this approach is unlikely to be successful and HUD may
find that it must conduct the remediation on its own.

3.2  Transaction 2: HUD Grants and Environmental Contamination

The vast majority of grant resources at HUD come through programs within CPD and PIH,
though other parts of HUD also manage some grant programs. HUD grants that support
development can be divided into two categories: formula-based entitlement grants and project-
based grants.

The recipients of formula-based entitlement grants are state, local and tribal governments.
Examples of programs include Community Development Block Grant (CDBG), HOME,
Emergency Shelter Grant (ESG), Public Housing Capital Fund, and Indian Housing Block Grant
(IHBG).** For these programs, the recipient has discretion, within program limits, over the uses
of the resources. Recipients have used these funds to carry out development projects by
themselves, subsidize development projects carried out by for-profit and non-profit
organizations, create loan funds, and many other activities.

8 Maggiano interview.

8 Maggiano interview.

% Hill interview.

L A full listing of formula/entitlement programs can be found at
http://mf.hud.gov:63001/dgms/gpi/api_type.cfm?programType=Formula%?2FEntitlement
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Recipients of project-based grants for development projects are governmental and non-profit
organizations. Most of these programs are competitive, in that prospective recipients must
submit applications for funds and compete for those funds against other applicants. Examples of
such development programs include the Economic Development Initiative, Indian Community
Development Block Grant (ICDBG), HOPE VI Demolition and Revitalization, Housing
Opportunities for People with AIDS (HOPWA), Section 811 Supportive Housing for Persons
with Disabilities,” and EZ/EC.*

For all grants, HUD’s fundamental environmental concern is that NEPA requirements are met.
In general, grant programs do not involvement repayment unless there has been procedural non-
compliance by a recipient. Whereas mortgage insurance is based on borrowers’ being able to
repay loans, grant programs do not rely on such repayments and have no associated collateral to
which HUD might take title. Therefore, HUD is at very little financial risk due to the provision
of agrant.® Some recipients of formula-based entitlement grants might choose to set up a
program that would expose those recipients to financial risk. For example, if a local government
used its CDBG funds to set up a revolving loan fund for redevelopment, the potential exists for it
to make a redevelopment loan on a contaminated site. If there is default and the site is the
collateral, the local government might find itself as owner of the site. It is unlikely, however,
that HUD would be exposed to this risk.

On project-based grants, HUD is concerned about the impact that environmental contamination
could have on the financial success of the overall project. Those concerns are related to HUD’s
desire for programmatic success. Most applications require that the applicant submit a financial
plan for completing the project for which funding is being requested. If managing environmental
contamination is expected to require significant resources on a particular project, the HUD
selection committee may be concerned about the overall viability of the project and would wish
to see that there is a practical strategy for addressing it. The Brownfields Economic
Development Initiative (BEDI) is a unique case in this regard. It is a grant program that requires
that contamination be an obstacle to the project. As with any other grant program, however, the
applicant must provide a plan for how it will overcome the contamination, using a realistic
financial plan.

%2 Section 811 is a loan program in which the loan can be forgiven. As such, it functions as part-grant and part-loan program.

% A full listing of competitive/discretionary programs can be found at
http://mf.hud.gov:63001/dgms/gpi/gpi_type.cfm?programType=Competitive%2Fdiscretionary. Section 811 is not listed as a
Competitive/Discretionary grant, but in the category “Other.”

% Only in rare instances does HUD demand reimbursement of entitlement grants from a grantee. Those instances are associated
with non-compliance with applicable regulations. For example, HUD could require a Participating Jurisdiction to repay HOME
funds if the local government distributed HOME funds to a developer for acquisition of vacant property, and the developer failed
to develop affordable housing on that property within one year of acquiring the property. HUD would require that the cash be
repaid, not the property on which HOME funds were invested. As a result, HUD would not be exposed to environmental
liability.
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SECTION 4. STRENGTHS AND CONCERNS

Based on both the language of the Scope of Work for this study and on the research conducted
for Task 2, this section discusses, first, some strengths of HUD’s systems for managing site
contamination, and then three broad areas of concern for HUD regarding its approach to
environmental due diligence.

It is clear that there are both strengths and concerns regarding how HUD manages site
contamination. It is natural for a study of this nature to focus on the areas where improvement is
needed; and such a focus will be presented in this section. We believe, however, that the
strengths of the system should not be lost. They include that the system, in many respects, is
protective of public health, the environment and HUD; that there is staff with deep experience
and knowledge of processes and requirements; that delegation through Part 58 is a successful, if
somewhat problematic, solution to a series of challenges; and that there is quite a bit of
coordination between HUD staff and many other entities.

Concerns include questions regarding whether HUD is enforcing its own environmental policies,
implementation of Part 58 in PIH, and overall staffing. There is also a key policy of whether the
Multifamily Housing should relax its standards with respect to site contamination under Part 50,
which will be addressed in Section 5.

4.1  Strengths in HUD’s Management of Site Contamination

System protects public health, the environment and HUD.

HUD environmental staff deserves a great deal of credit for developing and implementing
systems to manage the threat of toxic contamination that are, for the most part, protective of
public health and the environment and that limit HUD’s exposure to liability and financial risk.
The current policies are not irrational; they are almost always defensible on the grounds of
HUD’s mission and of financial prudence. Criticisms to the system (or, better said, the multiple
systems) usually, though not always, derive from and/or relate to: 1) exceedingly limited budget
and staff resources, 2) evolving interpretations of HUD’s mission, and 3) inconsistencies in
approach between HUD’s offices.

A large amount of staff experience and knowledge

HUD’s environmental clearance officers and many field environmental officers have deep
knowledge of NEPA and the regulations (Part 50 and 58) that implement NEPA for HUD
programs. Many of these staff people have many years of experience within HUD and
understand thoroughly how environmental review interacts with HUD’s overall mission and
programs. It is also clear that there is a continued commitment among key staff to work together
to navigate solutions to conflicts in HUD’s dual pursuit of both development and environmental
quality/protection.

Part 58 exists
The adoption of Part 58 continues to spread throughout programs where its application is
possible -- to state, local and tribal responsible entities. For most CPD and PIH grant programs,
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decisions regarding development are made at the local level, in consultation with appropriate
regulatory authorities. Through Part 58 delegation, local-level REs also have the responsibility
to oversee environmental quality, without HUD’s intervening. HUD is removed from almost all
environmental regulatory responsibilities, which are more appropriately left to environmental
regulatory agencies. HUD has supported the Part 58 REs through guidance, notices and training,
all of which enhance the likelihood that REs will fulfill their Part 58 responsibilities. The fact
that there are challenges to the full implementation of Part 58, as discussed below, should not
obscure the increasing application and success of this approach.

Coordination

A final strength is that HUD environmental staff appears to do a great deal of both formal and
informal coordination in order to arrive at decisions. Formal coordination occurs in the context
of Parts 50 and 58 reviews, where HUD personnel from all Offices work with state and local
agencies to ensure that local, state and federal standards are all met. In some states, where
appropriate, Field Offices require that states certify that cleanups have been completed before
approvals will be given.”

Informal Coordination occurs throughout HUD. Field Offices contact other government
agencies when specific issues arise. For example, an appraiser or Field Environmental Officer
may coordinate with appropriate agencies when historic buildings are onsite, with EPA when a
project is on or near a Superfund site, or with the U.S. Fish and Wildlife Service when habitat is
threatened.*® Furthermore, as will be discussed in the section on staffing, environmental
personnel sometimes have broad and unexpected sources for gaining the information that they
need to make informed decisions. The low numbers and limited training of staff has required
personnel to be innovative in seeking solutions — they speak with each other, with headquarters,
state experts, other agencies, and other experts, and some independently seek out classes and
reference materials.

There is no question that there are also problems with respect to coordination and consistency of
policy implementation. It appears that many of those problems are related to the hard separation
that exists between program offices and the related inconsistent approach to staffing, which will
be discussed later in this section. Informal communication overcomes some of those obstacles.

4.2  Concern: Enforcement of HUD Policies
HUD has core problems in its mechanisms for ensuring that environmental review is conducted
according to Headquarters-directed policy. These problems exist both in Part 50 reviews for
Housing projects and in monitoring Responsible Entities under Part 58.

4.2.1 Part 50 Review in Housing

The Office of Housing has one Program Environmental Clearance Officer (PECO) in
Headquarters and no field staff that report to him. Part 50 reviews are conducted by appraisers,

% Owens and Axelrod interviews
% Sepastian and Lewis interviews.
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who work for Multifamily Housing and report to the field Multifamily HUB Director. The HUB
Directors have the authority to approve, or not to approve, mortgage insurance. Under this
structure, there is no institutional mechanism in place for the PECO to ensure that HUD program
staff is following Housing’s environmental policies, as embodied in the MAP Guide.

For small projects with no extraordinary circumstances, program staff is not required to confer
with any environmental officer before making a decision. For projects of more than 200 units,
Part 50 requires that a PECO, who can be either Headquarters staff or a designated Field
Environmental Officer, review the environmental information.

Interviews indicated that HUB directors are varying in their faithfulness to the MAP directives
on site contamination. It appears that some HUB directors are issuing waivers that to avoiding
the MAP approach in order to achieve program goals. Their ability to do so comes from the fact
that, under the program rules, lenders have the flexibility to apply for mortgage insurance
through either the newer MAP approach or the older, and less systematic, TAP approach. Under
TAP, there was no explicit prohibition on the use of institutional and engineering controls, even
though it was widely understood to be the policy.”” Some HUB directors who believe that the
MAP guide is unnecessarily strict have encouraged lenders to follow TAP for specific projects.
Strictly speaking, following TAP is permitted.

While our interviews did not indicate any widespread avoidance of the policy, they did indicate
specific instances. At a minimum, there is inconsistent application of policies for site
contamination, which may be evidence of a broader concern with respect to environmental
review about which there is no systematic knowledge. The Housing’s ECO has no mechanism to
enforce any of the environmental provisions, when field staff are not complying.

4.2.2 Monitoring Compliance with Part 58

As discussed in Section 2, HUD has the responsibility to ensure that Part 58 Responsible Entities
(REs) are complying with all requirements through monitoring. There are two areas where HUD
is responsible for oversight.

e HUD is authorized to review that procedures have been followed on a project-specific
level, to determine whether to approve a recipient’s request for release of funds.

e HUD expressed an intention, under Part 58, to monitor REs every three years, in order to
ensure that they are conducting their Part 58 reviews correctly.

In neither case is HUD thoroughly fulfilling its responsibilities on a consistent basis. In the first
case, HUD interviewees have said that, due to lack of time, only very cursory review is ever
done of the environmental issues connected to the request for release of funds. Nonetheless, as
long as the RE has certified that it has complied with all of its requirements as the RE, HUD may
have complied with its NEPA procedural requirements.”

7 Goldfarb interview.
% This statement does not constitute a legal opinion.
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In the second case, it is very clear from many interviews that HUD field staff personnel are not
monitoring REs every three years. HUD’s Departmental NEPA lead said that the Council for
Environmental Quality (CEQ) stipulated that, as a trade-off for the authority to delegate Federal
environmental review responsibilities, HUD must monitor for compliance, conduct training, and
impose sanctions where necessary. Part 58 indicates HUD’s intention to monitor each RE once
every three years. These reviews are not occurring on anything near a routine basis, as there is
insufficient staff to perform them.* Many FEOs focus on training REs on how to conduct
environmental reviews, rather than monitoring, because 1) there are insufficient staff resources to
do both functions; and 2) through training, the FEO can communicate with and assist many REs
at the same time, whereas monitoring requires that the FEO focus on only one RE at a time.'®

Sanctions are also very rarely instituted, as they would result from negative findings from
monitoring. As an example of this neglect, mentioned in Section 2, the CPD Director from New
Jersey stated that her field office has not monitored for compliance in 15-20 years.

It is unclear how this lack of focus represents problem for HUD, for any of its three areas of
environmental concern. With respect to NEPA, HUD is at risk for being found to be non-
compliant with its monitoring requirements. Although Part 58 declares only HUD’s intention to
monitor every three years, and makes no commitment to do so, it is clear that HUD has not
budgeted the resources that would be necessary in order to be compliant and that it does not
make monitoring one of its priorities. It is unclear what the implications would be, of being
found not to be compliant. In the worst-case scenario, CEQ could remove HUD’s right to
delegate authority through Part 58 — with the implication that HUD would need to conduct Part
50 reviews on all applicable HUD-funded projects. Lesser sanctions or directives from CEQ are
also possible, though we have no information on what those might be. It is also unclear whether
HUD is at risk for citizen lawsuits as a result of its non-compliance.

Task 6 will discuss potential options for whether or how HUD might address this neglect.
4.3  Concern: Implementation of Part 58 Delegation within PIH

Another concern regarding implementation of Part 58, though it is of a different nature, sits with
programs in the Office of Public and Indian Housing (PIH). Most PIH projects for which NEPA
review must be conducted fall under Part 58 authority. As discussed in Section 2, there is
inconsistent assumption of responsibilities by REs, in both Public Housing and ONAP. The
result is that HUD finds itself conducting and processing many more Part 50 reviews for PIH
than was the intention when PIH programs were authorized for Part 58. As the primary focus of
this study is not on this topic, we have not explored the dynamics of the problem to the extent
that would be needed in order for a resolution to be found. Nonetheless, we are raising this topic
because PIH’s challenge with respect to implementing Part 58 interacts with many of the study’s
key themes (staffing, in particular) and is therefore important to mention.

% Broun interview.
100 Goldfarb interview.
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For Public Housing programs, a key challenge is that PHAs, most of which are not units of local
government, are recipients of PIH resources but are not eligible to be REs under Part 58. The
appropriate local or state government must play that role. In what appears to be a not-
insignificant number of cases, institutional problems and other conflicts have impeded
cooperation between the local governments and the PHAS on environmental reviews.

HUD has very few tools to ensure that local governments conduct reviews on behalf of PHAs.
In CPD, HUD has the authority not to release funds if the local government has not conducted a
Part 58 review. In contrast, though HUD has similar authority for Public Housing, HUD does
not tend to hold PHAS responsible if the local government does not conduct the review. In these
cases, HUD feels compelled to do a Part 50 review. In Task 6, based on our limited research on
this topic, we will discuss potential options to address this structural mismatch.

For ONAP programs, the key challenge to implementing Part 58 consistently throughout Indian
Country is building capacity to conduct environmental reviews. Many tribes have very little, if
any, expertise in the topic, requiring that HUD conduct Part 50 reviews in many instances in
which Part 58 is authorized. Those tribes that do have such expertise tend to have it in their local
Tribally Designated Housing Entities (TDHES), which function in a similar manner at
reservations as PHAS do in non-reservation cities. As with PHAs, TDHEs are not eligible to be
REs. Tribes frequently contract with the TDHES for them to conduct the environmental review,
for projects that are driven by the TDHE or the Tribe.™™ As stated earlier, though, toxic
contamination on sites planned for HUD-supported projects is a rarely-if-ever encountered
problem.

4.4  Concern: HUD’s Staffing of Environmental Review

In order to ensure that the needs for environmental due diligence are met successfully, HUD
needs to ensure that its staff can: 1) meet the requirements of NEPA and other applicable federal
laws; 2) manage HUD’s exposure to financial risk that derives from environmental
contamination; and 3) be consistent with HUD’s mission. The first two of these needs require
technical expertise; while the third requires that staff receive clear guidance on HUD’s mission,
including where tradeoffs should be made. This discussion of staffing will focus on the first two
requirements — HUD’s ability to manage environmental regulatory risk and financial risk.

4.4.1 Insufficient Numbers of Staff

A consistent theme throughout almost all interviews was that there simply are not enough
environmental officers to cover the work that is required. This lack is the primary reason that
HUD has not fulfilled its requirements to monitor and sanction under Part 58. This problem is
felt most acutely in CPD, where FEOs are the primary environmental personnel; but it is also felt
in PIH and Housing, where FEOs used to provide far more support than they currently do. PIH
has found the need to contract with the Army Corps of Engineers to fill that gap, but has not been
satisfied with the results.

101 cathy Dymkoski, a former HUD FEO who is part of ICF’s team, is conducting HUD-funded training to tribes on how to
conduct environmental review. Information from this paragraph comes, for the most part, from her experience.
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Until this year, fewer than 20 FEOs were in the field attempting to cover the responsibilities that,
in the past, required more than 60 such officers. Many field offices have no field environmental
officer. Though some former Community Builders have been transferred to being FEOs this
year, there is still no prospect that HUD can meet all of its obligations in the near future.

With the small numbers of Field Environmental Officers, many field offices no longer have
environmental experts “down the hall.” Housing’s PECO said: “Having more FEOs would help
out people in headquarters, who must answer an increasing number of questions. The low
number of staff leads to an increased amount of work for headquarters and for Housing program
staff in the field, when environmental issues arise.”**> The CPD Director in New Jersey said “I
would like to have a full-time FEO to join our staff so that I would no longer have to handle
environmental issues. | don’t have the necessary training or background for this position, and |
can only answer general questions about Part 58.”'% When the question is beyond her expertise,
she directs environmental questions to the FEO in the Pennsylvania State Office, *** who may
know HUD procedures but may not know local New Jersey laws, regulations and circumstances.

An important consequence of decreased staffing is that it takes longer to process and review
applications. One interviewee explained that when the field environmental officer in his office
retired, “it became more difficult to make decisions. We weren’t used to talking to headquarters
regularly, and it became more difficult to make decisions. ‘Historic knowledge’ was lost. The
processing time slowed down, and we became more conservative as a result. Some issues were
just dropped because the staff doesn’t have the in-house knowledge.”'% A field office
interviewee added that some items that should receive more attention are simply passed over for
Iackltgg ability to get constructive answers within the programmatic time frames that must be
met.

The Task 6 document will discuss staffing options assuming the two different scenarios of 1)
having additional resources, and 2) not having additional resources.

442 Insufficient and ad-hoc Training

Field Environmental Officers and appraisers expressed a need for more environmental training.
There is no formal training regimen for HUD staff and limited training for non-HUD REs,
especially when there is no local FEO. HUD environmental staff learn how to do their jobs
through ad hoc on-the-job training, by apprenticing with more experienced colleagues and by
asking questions to headquarters and regional staff.'”” “When | was an environmental officer,
there was no training. | was just thrown in. Someone handed me the regulations and
handbook.”*®®

102 Axelrod interview.
193 Naymola interview.
104 Naymola interview.
105 | ewis interview.
1% Owens interview.
107 cathy Dymkoski
108 Goulka interview.
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According to Housing’s Environmental Clearance Officer, “some appraisers have better training
than others; but many appraisers do not have adequate training. | receive a lot of basic questions
on Phase Is, Phase Ils and remediation plans.”*® A field office interviewee said that he
independently pursued more guidance on how to review Phase | and lls by purchasing guidelines
written by the Environmental Assessment Association.*'

In some field offices, Field Environmental Officers offer regular trainings to all who are
interested, which include other field staff, fund recipients, and staff from local governments.
As the number of field environmental officers has decreased so, too, has the frequency of these
trainings. A field office interviewee explained:

111

My office used to have an Environmental Officer, who has since retired. The
Environmental Officer used to conduct training sessions for staff and applicants on
conducting environmental reviews, so the staff is familiar with most issues. From these
trainings we have some expertise in-house.**?

When a regional office has no FEO, or does not have one as diligent as did this office, the in-
house expertise is far less.

4.4.3 Inconsistent Approaches to Staffing

The current “system” is, in reality, at least three systems. CPD, PIH and Housing have entirely
different staffing approaches to conducting environmental review, even when duties are similar.
As a result, it is difficult to enforce consistent implementation of policies where it is desired. As
a reminder, staff for environmental review is:

e Field Environmental Officers (FEOs) in CPD

e Field Environmental Officers (FEOs) in Field Offices, responsible to supporting
all HUD regional functions

e Engineers and Army Corps in Public Housing

e Grants Management Specialists in ONAP

e Appraisers in Housing

Again, as a reminder, there are as of this writing a total of 18 FEOs.

Important distinctions exist among the orientations of these various personnel assigned to
conduct environmental review, with a particularly important and interesting distinction existing
between FEOs and appraisers.

FEOs, whether working for CPD or Field Office Directors, are the one category of field staff that
is hired for purely environmental matters. The group of FEOs was built in response to the need
to implement NEPA, and they are the staff considered to have the most environmental expertise

109 Axelrod interview.

10| ewis interview.

11 Barth, Goldfarb, Lewis, and Hinsberger interviews.
12| ewis interview.
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within HUD. They receive the most training and, when possible, serve as resources for all of
HUD programs. Nonetheless, in general, their backgrounds in site contamination are quite
limited. These personnel bring various types of education and experience to their work —
relatively few have any formal training in environmental sciences or risk management.

Appraisers, or its similar function, have existed since the inception of FHA mortgage insurance
more than 60 years ago. Their core function has been to analyze applications for mortgage
insurance for their financial soundness, with a special charge to protect HUD and the financial
health of FHA. Environmental considerations were not part of the original responsibilities of
those who appraised these applications, and they now represent only one category of many
potential risks that could have an impact on the financial soundness of an application. Within the
category of environmental considerations, site contamination represents only one element, albeit
one that poses a greater financial risk than most other environmental categories. It is rare for
appraisers to have received anything more than cursory training on the management of site
contamination.

Nonetheless, as a general rule, these less-trained appraisers conduct more Part 50 NEPA
environmental reviews than do FEOs, even though Part 50 reviews require the most-intensive
environmental knowledge.

Appraisers appear to do the best that they can, basing decisions from the amount of collaboration
found in many field offices. In the field offices, there are several supervisory levels that are in
place to ensure that staff follows correct protocols. In Housing, appraisers report to the MAP
supervisors, whose jobs are to ensure that the MAP protocol is followed. Whether these
supervisors have training on site contamination is unclear.

In general, on environmental issues, interviews indicate that many field offices have a
collaborative atmosphere in which Housing staff asks each other for recommendations and
suggestions. When support is needed on an individual project, it is frequent for CPD- or Field-
hired FEOs to be consulted, if an FEO exists in the office. If this consultation does not resolve
the problem, headquarters is consulted. As mentioned in the previous section on HUD’s
enforcement of policies, however, we have heard evidence that some field offices will avoid
consulting with headquarters for advice, because they expect not to want to follow the guidance
that would given.

4.4.4 Key Principles for Staffing

Task 6 will include recommendations for how staffing might be structured. In this document, we
discuss some of the principles for how staffing might be structured.

e There should be a sufficient number of personnel to manage HUD’s environmental
requirements. Those environmental requirements are different for different parts of
HUD, but they may include:

o Ensuring compliance with NEPA, which includes conducting and monitoring
environmental review.
o0 Managing financial risk.
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0 Ensuring the fulfillment of HUD’s mission.

e HUD staff should be trained to manage the tasks that they must manage. Depending
on the specific responsibilities of staff with environmental responsibilities, training must
include helping personnel to understand:

0 The dynamics of toxic contamination and how risk is managed from a technical
perspective.

o0 How environmental contamination links to financial risk.

0 How these risk factors interact with HUD’s mission and its program goals.

e Whenever warranted and possible, staffing should be consistent so as to ensure
consistent implementation of policy. Whenever tasks and functions are similar, HUD
would be better able to ensure consistent implementation of policy and responsibilities by
staffing those tasks and functions with similar or, even the same, staff.

e Different requirements and functions should be recognized and staffed appropriately.
In Housing, financial expertise is needed, and it should be connected to environmental
expertise. Whether to make the Housing staff the same as the staff in other parts of HUD
is a question that will be explored in more depth in Task 6.

e Barriers between HUD program offices in the field should be eliminated, wherever
possible. It appears that some field offices encourage collaboration across program
offices, whereas there is less collaboration in others. It is expected that there will be a
shortage of environmental technical expertise in most field offices in the short run,
enhancing the importance of drawing on whatever expertise does exist, in whatever
administrative location it lies.
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SECTION 5. MULTIFAMILY HOUSING’S POLICY QUESTION

As has been discussed in Section 2, Housing will only approve FHA mortgage insurance for
Multifamily Housing projects if the property is free of any potentially harmful toxic
contamination. HUD Housing staff interprets this policy to mean that, if contamination is found
to exist, remediation must be conducted such that no institutional controls, engineering barriers,
nor active monitoring wells are needed in order for the site to be safe for residential use.
Housing insists on this approach even when a state or local regulatory authority has approved
these approaches to site remediation.

CPD and PIH have no such requirement, whether reviews are being conducted under Part 58 or
Part 50. The CPD Environmental Clearance Officer justifies CPD’s willingness to accept
institutional and engineering controls on the basis that HUD does not acquire properties as a
result of CPD’s activities. Specifically, CPD activities do not expose HUD to financial risk
related to owning contaminated property.

Housing’s justification for its prohibition does not rely solely on financial risk, though that risk is
certainly a key element. This section presents the arguments that HUD personnel have presented
on each side of whether Multifamily Housing should continue to prohibit institutional and
engineering controls.

It is important to mention that this conversation about Housing’s environmental policies does not
reflect a failure of implementation or, necessarily, any structural problem, as do some of the
issues raised in Section 4. The conversation reflects, at its core, a question of how to balance
HUD’s evolving mission and its obligations.

5.1 The Arguments For Retaining the Current Approach

Arguments for retaining the policy prohibiting the use of institutional controls, engineering
barriers and active monitoring wells include the following:

e The prohibition is consistent with HUD’s mission by being highly protective of public
health. By avoiding contaminated sites, Housing ensures that it is complying with
HUD’s basic mission to provide “safe, decent and sanitary” housing to low-income
people. It does so by minimizing any likelihood that there will be adverse health impacts
from environmental contamination on any multifamily property with an FHA-insured
loan.

e The prohibition is highly protective of HUD’s financial resources. There are three
schools of thought. First, when HUD provides mortgage insurance, it is exposing itself to
the potential that it will take title to the property, thereby placing itself in a position of
liability with respect to any contamination left on the site. By its current policy, HUD
minimizes this risk. Second, HUD is concerned that the life-cost of the controls which
budget for regular monitoring activities may exceed the costs of complete remediation.
Third, HUD argues that institutional controls make less financial sense for small “mom
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and pop” properties that change hands with some frequency and therefore cannot
guarantee consistent monitoring practices.

e HUD-subsidized housing is housing of last resort. Certain HUD personnel argue that
residents of HUD-subsidized multifamily housing have very few, if any, housing options.
They say that it would be unfair of HUD to, in essence, force these residents to live in
environmental circumstances that higher-income families may not choose. They argue
that HUD has the duty to be even more protective of environmental quality than would a
non-publicly-subsidized site, where the residents could choose to live elsewhere.

e Engineering and institutional controls are relatively new and unproven approaches.
Some HUD personnel do not have confidence that, over time, these controls will remain
intact. Even if the approach at a site is protective in the short run, ensuring it will remain
intact in the long run requires ongoing monitoring. At present, HUD staff is neither
sufficiently numerous nor trained to take on these responsibilities. “Programs such as
Section 202/811 don’t have the capacity to handle this monitoring because field office
staffs are small and inexperienced with contamination issues.”** The MAP Guide is
explicit in its lack of confidence in the long-term integrity of these controls.

e Plenty of alternatives to contaminated sites exist. Some HUD personnel argue that there
is no need to build low-income housing on sites where contamination is left in place
because many clean sites exist, even in the cities with the longest and most intensive
histories of industrial activity. Eliminating contaminated sites from HUD-subsidized
development will leave plenty of options for safe residential development.

e HUD environmental staff does not have training to assess risk. In order for Multifamily
Housing to expose HUD to environmental and financial risk from site contamination,
staff would need training to assess risk. The appraisers in charge of environmental
review have no such training, and it is also rare for FEOs to have much experience in the
matter. In the absence of this technical training, Housing must remain conservative in its
approach by not permitting risk-based approaches to remediation.

5.2  Arguments for Why Housing Should Change its Policy

e Requiring this strict approach to remediation makes developing certain sites too
expensive, increasing the obstacles to providing affordable housing. FHA’s role is to
reduce development costs by encouraging lenders to invest in the development of housing
for low-income families. The policy of requiring complete removal of contamination
serves to increase costs to developers for that site. This increase is sufficient to cause
some projects not to take place.

e HUD needs to be realistic about the nature of industrial cities: these cities have a small
number of appropriate developable urban properties, and an even smaller number that
do not have such environmental concerns. One HUD headquarters staff person
summarized the problem as follows: in big cities “there’s going to be contamination

113 Axelrod interview.
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everywhere; so it is not realistic to expect us to clean up completely.”** One program
manager said HUD has a lot of public housing in this area and there’s a lot of
contamination here, too. He asked: “where are people going to live if HUD does not
allow capping?”**®

e The combination of strict environmental policies and limited numbers of developable
properties restricts HUD’s ability to bring about urban redevelopment. Since
contaminated sites are more prevalent in infill locations, making their redevelopment
more difficult makes urban redevelopment more difficult.

e |f ““caps and wells” are acceptable to environmental regulators, why should HUD reject
their use? Federal and State regulators have more environmental expertise than do HUD
environmental officers or appraisers. HUD should accept these approaches to
remediation if these regulators accept them. Even private lenders rely on them.

e The approach is inconsistent with the approach of HUD’s other programs and Offices.
As mentioned above, CPD and PIH do not have this strict prohibition, either in its Part 50
or 58 reviews. Particular problems emerge on complex HOPE VI projects, where
multiple sources of HUD funds are used. In these cases, a Part 58 review for use of
Public Housing HOPE VI funds, conducted by the local or state authority, may determine
that a particular site would be appropriate for institutional or engineering controls. If part
of the redevelopment included the use of Multifamily Housing mortgage insurance, the
Part 58 review would not be sufficient for Housing.

5.3  Framework for Making a Policy Decision

Recommendations on how to come to a policy resolution will come in the report for Task 6. In
this section, we attempt to organize the various arguments into potentially answerable questions,
in order to establish a framework for making a policy decision. In our view, the different points
of view are founded in questions regarding facts, science, HUD’s technical capacity, and HUD’s
mission and obligations. These questions will be posed, refined and discussed in this section.

= A Question of Fact — Are there Available Clean Sites?

There is a clear difference in perception among HUD staff regarding whether, in cities, available
clean sites exist that could be redeveloped for affordable housing. Some believe that in industrial
cities, especially those that have had great fires (e.g., Chicago and Baltimore), there simply is no
clean soil in infill locations. Others disagree, saying that plenty of sites exist. Those who
believe that plenty of clean sites exist are far more likely to be willing to eliminate a particular
site due to contamination than those who believe that very few clean sites exist. Those who
think that very few good sites exist may think that one unintended effect of Multifamily
Housing’s policy is to make it much harder to redevelop the inner parts of cities. Assuming that
advocates on each side share the same goal of urban redevelopment, one’s point of view on this

114 Stevenson interview.
15 | ewis interview.
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question of fact can inform one’s views whether HUD should insist on complete removal of
contamination.

= A Question of Science — Will ECs and ICs Last?

There is disagreement within HUD regarding whether engineering and institutional controls (ICs
and ECs) are trustworthy in the long run. Advocates for change argue that HUD should not
challenge the opinions of state and federal environmental regulators, who have more training on
these matters and whose jobs are to protect public health and the environment. Advocates for
keeping the current policy argue that the case is not yet settled and point to differing approaches
by state regulators regarding residential sites.**® 1s there a way to answer this question that will
help to resolve the disagreement?

= A Question of Technical Capacity — Can HUD Analyze Risk?

Assessing plans for whether an institutional control and/or an engineering barrier are sufficient is
a highly technical task that requires an understanding of toxicological risks to human health and
remediation techniques. Furthermore, due to the nature of HUD’s transactions, HUD must be
able to tie these environmental risks to financial risks, for both individual sites and for HUD’s
entire portfolio of properties. Does HUD have access to the required technical expertise to
manage these risk analyses?

= A Question of HUD’s Mission and Obligation — Development versus Risk

A natural and predictable tension exists between those who have program responsibilities at
HUD and those who have responsibilities to manage HUD’s exposure to environmental and
financial risk. All parties agree that HUD’s mission involves providing affordable housing and
community development, and that HUD has the obligation and mission to do so in a manner that
is safe and sanitary as well as financially prudent. One of the key challenges of this study is to
evaluate the tradeoffs involved in these three elements.

53.1 Program Goals versus Health Protectiveness

In the ideal, environmental remediation on a development property could be: 1) completely
protective of human health and the environment; 2) conducted rapidly, so as to not cause delays
in the project; and 3) conducted at a minimal cost. At present, based on current remediation
technologies, there are tradeoffs among these factors. It is frequently the case that the more
protective the remedy that is chosen, the more likely that the remediation cost will be high and
that the remediation will take a long time.**” Under this framework, lowering the level of
protectiveness offers the possibility of remediation being cheaper and faster, which can facilitate

118 This topic is discussed in detail in the Task 1 report.

117 An important qualification to the previous generalization is that less-intensive cleanups that are cheaper in the short run may,
in the long run, impose more costs on the owner of the property. If contamination is left in place with an institutional and/or
engineering control, and the control is not sufficiently protective over time, the costs resulting from additional cleanup and
liability can be higher than had a more-intensive remediation been conducted in the first place. For these reasons, some private
investors elect to remediate to higher standards, even when regulators do not require that they do so.
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success in development projects. At HUD, this lowering of costs can mean greater success in
meeting program goals for providing affordable housing and other projects of community
development.

At present, the MAP guidance reflects unwillingness to trade off any health protectiveness, from
an environmental perspective to achieve program goals. By policy, Multifamily Housing is
willing for projects not to be developed in service of these health and financial obligations.
Some program staff believes that the current MAP policy is too stringent, and is unnecessarily
sacrificing HUD’s core development mission. As discussed in Section 4, some staff members
have even admitted to avoiding the MAP guidelines by encouraging lenders and HUD staff to go
through the less-systematic TAP process,**® which does not explicitly prohibit the use of caps
and wells.**® By doing so, developers were able to use institutional and engineering controls,
thereby lowering their development costs. Otherwise, remediation costs would have been so
high that the project could not have been profitable and would not have moved forward. It was,
furthermore, argued that this approach was protective of human health because the state
regulatory authority had approved the remediation plan. Nonetheless, the MAP Guide is very
clear in prohibiting this approach.

Permitting the use of institutional and engineering controls, in order to bring about lower
development costs, would be endorsing some tradeoff of this sort. Advocates for making this
tradeoff have argued that, as long as the state or federal regulatory authorities have supported the
approach at a site, it would be sufficiently protective, even if not as protective as complete
cleanups. Furthermore, other parts of HUD do not prohibit the use of such controls, if regulatory
authorities support their use.

Should HUD permit any tradeoffs that might increase health risk, in order for HUD to be better
able to achieve its development mission? This question will be addressed in Task 6, as a crucial
element in the study.

5.3.2 Program Goals versus Financial Risk

Some private investors are willing to invest in properties on which there are institutional and
engineering controls, whereas the Multifamily Housing is not willing to do so. To what level of
financial risk should HUD be willing to expose itself? FHA’s role as an insurer of mortgages is
to bear risk that private investors are not willing to bear, in order to induce their investment in
affordable housing. Is environmental risk a category of risk that FHA should also bear, from a
financial perspective, or one that it should avoid?

Risk assessment applies not only to individual sites, but also to HUD’s portfolio of holdings. At
present, there is no indication that HUD has conducted an analysis of its portfolio from the
perspective of environmental risk. HUD should be willing to manage a certain level of risk,
which implies that it should be willing to accept a certain amount of financial loss from that risk.
The appropriate approach is to balance that risk against program goals.

18 Environmental Assessment Guide for Housing Projects 1390.2, dated June 1985
119 Hinsberger interview.
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What level of financial risk that results from environmental contamination should HUD be
willing to bear in order to achieve program goals?

54 A Related Concern - Timing of HUD Approval

Multifamily Housing requires that sites be completely free of hazardous materials before it will
approve applications for mortgage insurance. As a result, cleanup must occur before the
financial package for the development is completed. Lenders tend to wait until FHA has
approved the application before they will commit to the loan. One consequence of this policy is
that developers are not able to include the costs of cleanup in their overall financing package for
their development projects. They are forced to pay for remediation from alternative sources,
before the development financing is in place, thereby greatly increasing their risk. HUD
personnel has reported that borrowers have encouraged HUD, at a minimum, to allow the costs
of Phase | and Phase Il analyses to become eligible costs; and, further, that HUD be willing to
make a firm commitment to mortgage insurance earlier in the process.'*

The fundamental tradeoff in this disagreement is whether HUD’s view of its program mission is
such that it believes that it should take on this environmental risk in order to facilitate
development. If HUD were to make a commitment before remediation is completed, HUD
would risk being less sure of the overall costs of the project and be more likely to expose itself to
financial risk.

Is there an approach that would permit HUD to facilitate development while still being
financially prudent?

120 stevenson and Axelrod interviews.
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SECTION 6. CONCLUSION

While HUD’s approach to environmental management and review has many areas of strength,
there are deep problems in implementation that restrict HUD from fulfilling all of its baseline
responsibilities. Staffing shortages and insufficient training of environmental staff render HUD
unable to monitor Part 58 responsible entities, ensure that HUD policy is being implemented in
the field, and process applications quickly enough. These deficits also prevent HUD from
assisting local governments and tribes in being better able to accept their Part 58 responsibilities
under PIH, though other structural problems also prevent this full success.

This lack of investment in staff resources is also a key element in preventing HUD from
engaging in higher-order analysis of environmental risk, which might facilitate HUD’s
participating in redevelopment projects that it currently avoids. The more that technically trained
environmental staff can serve as development facilitators, while being protective of HUD’s
finances and public health, the more strategic development that HUD will be able to support in
pursuit of its mission and program goals. Investment in staffing is a central element of the
discussion in Task 6, especially in helping to resolve Multifamily Housing’s policy question
regarding its prohibiting the use of institutional and engineering controls.

Task 6 also discusses key elements of this policy issue, which include questions of fact, science,
and mission. They include: How limited is the number of sites available for development in
infill locations? Can institutional and engineering controls be trusted? How can HUD’s
development mission be balanced with environmental and financial obligations?
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SECTION 1. INTRODUCTION TO TASK 3
1.1  Background

The objective of Task 3 is to describe and assess the site contamination policies and procedures
at development agencies, so as to facilitate useful comparisons with the environmental policies
and procedures of HUD. The scope of this task does not include an attempt to assess whether,
for each individual agency, environmental policies are appropriate for that agency. Instead, the
intent has been to provide information and insight regarding the approach that these agencies
take in terms of site contamination. HUD approaches will be compared with the Task 3 agencies
in Task 4.

1.1.1 Selection of Development Agencies

To select the development agencies for inclusion in Task 3, ICF first worked with HUD staff to
identify both the substantive areas and relevant program activities within HUD for which it is
important to find comparisons of environmental policy.

With respect to the substantive area, an agency, whether in the public or private sector, must be
involved in:

e The provision of affordable housing, or
e Promoting economic/community development.

Within these substantive areas, each agency must engage in at least one of the following relevant
program activities that are related to real estate where there is a risk of environmental
contamination:

Provides grants for development to states, cities and tribes
Insures/guarantees or provides direct loans

Acquires properties

Sells properties (or disposes of them in some manner)

ICF conducted research to determine which organizations met these characteristics and, in
consultation with HUD, narrowed the list to eight organizations for study. Five of these
“development agencies” are federal agencies or, to be more precise, specific offices or programs
of federal agencies. Other development agencies studied include a government-sponsored
private company, a state program and a private financial-services company. The organizations
are:

Department of Defense (DoD) - Base Realignment and Closure Program (BRAC)
Department of Commerce (DOC) - Economic Development Administration (EDA)
General Services Administration (GSA) - Public Buildings Service (PBS)
Department of Veterans Affairs (VA) — Office of Home Loan Guaranty
Department of Agriculture (USDA) - Rural Housing Service (RHS)
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e Freddie Mac

e California State Housing Finance Agency (CHFA)

¢ PNC Financial Services (PNC)

The following chart categorizes the selected development agencies into the substantive areas.

Table A — Criteria for Selecting Development Agencies

Types of Transactions
Grants Insures / Guarantees | Acquires Sells /
or Provides Direct Properties | Disposes of
Loans Properties
Affordable Housing HUD HUD FHA HUD FHA HUD FHA
RHS RHS RHS BRAC
VA VA RHS
CHFA GSA VA
PNC EDA GSA
Freddie Mac (indirectly) | CHFA EDA
PNC CHFA
Freddie Mac | PNC
Freddie Mac
Economic/Community | HUD
Development EDA Not relevant to HUD
BRAC

The U.S. Environmental Protection Agency (EPA) is also included in this Task 3 report, even
though EPA is not a development agency. HUD requested that EPA be covered in this section
because of its crucial role in creating environmental standards, enforcing environmental
processes, and serving as a resource to organizations seeking guidance on environmental issues
at the federal level.

For these nine organizations ICF reviewed regulations, handbooks, procedures, diagrams, Web
sites and worksheets; and conducted a total of 17 phone interviews. From these resources, ICF
has developed descriptions of the development agencies’ policies, procedures and practices, and
identified common themes as well as differences among them.

1.2 Study Methodology and Organization of this Report

This report has six sections. Section 2 describes the organizations that were researched and
interviewed. Section 3 compares and contrasts the agencies’ approaches, and identifies common
themes. Section 4 is dedicated entirely to the Environmental Protection Agency, which regulates
HUD’s site contamination practices. Finally, Section 5 provides a summary of the major
findings and a brief discussion of the implications for the future tasks in this study.
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Interview participants are listed in Appendix A and Appendix B provides a list of the questions
that were posed in the telephone interviews. Appendix C provides a listing of documents that
were reviewed for this Task. Descriptions of agencies are distillations of this information.
Finally, Appendix D describes the role of federal environmental laws such as the National
Environmental Policy Act (NEPA), the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA), and the Resource Conservation and Recovery Act
(RCRA).
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SECTION 2. DESCRIPTIONS OF THE ORGANIZATIONS

This section describes the eight development agencies for which ICF conducted research. For
each agency, we present:

e The mission or business of the agency and the office/unit of focus.

e A description of the program or programs of interest, including a discussion of how the
program is relevant to HUD and this study.

e The agency’s approach to managing site contamination.

2.1  Department of Veterans Affairs - Office of Home Loan Guaranty

The mission of the Department of Veterans Affairs (the VA) is to “serve America’s veterans and
their families with dignity and compassion and be

their principal advocate in ensuring that they HUD-Comparable Activities/ Transactions
receive medical care, benefits, social support, and | The VA guarantees homeownership loans to
lasting memorials promoting the health, welfare, eligible veterans, which are provided by

private lenders -- similar to FHA Single

and dignity of all veterans in recognition of their Family 203 (b) mortgage insurance.

service to this Nation.”

Among its many social support services, the VA helps veterans become homeowners, through
the Office of Home Loan Guaranty’s Home Loan Program. The mission of the Home Loan
Program, which is outlined in Part 36 of the “GlI Bill,” is to help veterans acquire and construct
housing. It does so by insuring mortgages.

VA-guaranteed loans are made by private lenders (e.g., banks, savings & loans, or mortgage
companies) to eligible veterans for the purchase of a home, which must be for their own personal
occupancy. VA guarantees a portion of the loan to the lender, thereby protecting the lender
against loss up to the amount guaranteed. This guarantee reduces the risk to the private lender,
which permits the veteran to obtain favorable financing terms. There is no maximum VA loan.
Nonetheless, lenders tend to limit VA loans to $240,000 because lenders sell VA loans in the
secondary market, which currently places a $240,000 limit on the loans.*** This program is
similar to how FHA insures mortgages, through such programs as the Office of Housing Single
Family 203 (b) mortgage insurance program.

The VA has very detailed environmental policies. They were developed as a result of the VA’s
function as a direct acquirer of properties and a developer of facilities for veterans, with hospitals
being a primary example. Its 1995 Environmental Compliance Manual was developed for the
Office of Facilities Management to implement NEPA on its construction-related activities. In
that HUD has no similar function, this report does not focus on this area.

Nonetheless, there are no written regulations that are specific to the activities of the Office of
Home Loan Guaranty. The VA’s “Minimum Property Requirements” (MPRs), which are

121 Much of the information for this paragraph comes from the VA Web site
(http://lwww.homeloans.va.gov/factsheet.htm)
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outlined in its “Lender’s Handbook,” require that any property “that will become the security for
a VA-guaranteed loan must be constructed according to the applicable building code, Federal
regulations, and HUD requirements...In existing and new construction cases, the MPRs provide
a basis for determining that the property is safe, structurally sound and sanitary, and meets the
standards considered acceptable in a permanent home in its locality.” More specifically, the
MPRs require that “The property must be free of hazards which may adversely affect the health
and safety of the occupants, adversely affect the structural soundness of the dwelling and other
improvements to the property, or impair the customary use and enjoyment of the property by the
occupants.”*?* The document later specifically addresses the issue of lead-based paint. It makes
no mention of other hazardous waste.

As a result of this lack of specific guidance, the interview provided the best information
regarding the VA’s environmental practices with respect to its loan guarantee program. The
Home Loan Guaranty program does not employ environmental officers. ICF interviewed a VA
real estate appraiser, whom ICF was informed would be knowledgeable regarding the program’s
approach to site contamination.

In the interview we learned that before a loan is made through the Home Loan Guaranty
program, an appraiser is assigned to determine reasonable value for the property, employing
generally accepted requirements for property appraisal. A VA appraisal includes an assessment
of the degree to which the property is “safe, sound, and sanitary,” which VA appraisers describe
as the “three S’s.”

When an appraiser learns of the possibility or existence of contamination on a property, through
previous uses or interacting with the current owner, this possibility is identified in the appraisal
report, with a discussion about the impact that the contamination is expected to have on the value
of the property. The lender is informed of the contamination through receipt of the appraiser
report, if the lender did not already know, which triggers a response by the lender according to
its policies regarding contamination. Any on-site contamination is added as a condition on the
“notice of value,” which is the document that determines the amount for which the VA will
guarantee the loan. The programmatic result of any site contamination that is found on a site is
that it affects the value of the property and, therefore, the value of the loan guarantee (if it is
approved).

Because most appraisers are not trained in environmental assessment, they do not usually
uncover major environmental issues; appraisers tend to find such structure-related environmental
problems as lead-based paint, asbestos or mold. The program does not require or provide funds
to conduct any screening or assessment of its own. Unlike many other development agencies, it
does not require a Phase | site assessment in order to provide a loan guarantee. Larger
environmental problems on a site are usually revealed during the process of engineering or
assessment conducted by the builder, the realtor, or the veteran purchasing the home. It is from
these sources that the VA learns of larger environmental problems. The Home Loan Guaranty
program does not have specific requirements or standards for remediation. It defers such
oversight to EPA or the state/local regulatory authorities.

122 VA Lender’s Handbook, Minimum Property Requirements. 12-6.
(http://lwww.homeloans.va.gov/lh/chapter12.doc)
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When a program officer discovers contamination at a site where a loan has not yet been made,
the VA asks that the recipient either choose another site or produce a written statement from the
lender in which the lender acknowledges being aware of the contamination and takes
responsibility for it. When contamination is discovered on a site for which a loan has already
been issued, the program does not make any adjustments to the loan guarantee.

For properties acquired by the VA as a result of either foreclosure or development of facilities,
an appraiser would complete the same process as that undertaken in the Home Loan Guaranty
Program. There have only been a few cases when the VA has needed to deal with serious site
assessment and contamination issues. In these cases, since Veterans Affairs has no guidelines in
place to handle contamination, the Department contacted the local EPA office for guidance. The
interviewee indicated that if a major problem were to be found on a property owned by the VA,
it is likely that the Department would pay for the cleanup. When environmental problems on a
VA-owned site are considered to be minor, the VA is most likely to sell the home, informing the
buyer of the existing environmental issues that would need to be addressed after closing. Many
of the properties that the VA acquires and wishes to sell are advertised as being for sale “as is,”
and eventually sold in that way. Buyers are made aware that they are responsible for any
remediation. As an exception, when lead-based paint is discovered in a structure that the VA
owns, the VA would either make the repair before selling the property or help the new buyer
conduct the abatement through its “repair” program.

2.2  Department of Defense - Base Realignment and Closure (BRAC) Program

HUD-Comparable Activities/Transactions
DoD owns, and then transfers to local
communities, properties that are
contaminated with hazardous waste. FHA

As the one of the largest environmental restoration
programs in the country, the Base Realignment and
Closure (BRAC) Program of the Department of

Defense (DoD) is responsible for facilitating the also faces this risk when it takes title to
development or redevelopment of 400,000 acres. contaminated properties. Once transferred
As a result of the scale of its responsibilities, BRAC | from DoD, communities use these properties
has one of the most comprehensive approaches to for housing, industry, commerce, parks and
the cleanup and transfer of contaminated sites. other community purposes.

DoD conducts environmental restoration activities at its installations in order to address
contamination from past defense activities. Since 1988, military bases have been closed and
realigned according to the BRAC laws. These laws were created as Congress recognized that
DoD no longer needed some of its installations, and that realigning missions and workload at
other installations could improve DoD’s efficiency. Therefore, the BRAC laws were created to
remove some of this excess infrastructure. DoD is currently cleaning up installations that are
intended for transfer to non-DoD parties, as well as realigned installations that remain DoD

property.

More than 400 facilities are the BRAC program. More than 200 of these facilities have
restoration programs on them. According to our interviewee from the Office of the Deputy
Under Secretary of Defense for Installations and Environment, each facility has an average of 50
“sites” on it. At DoD, a “site” is a location within a facility where environmental contamination
has been discovered.
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The programmatic similarity to HUD of the BRAC program is that HUD’s FHA also owns sites,
or is at risk to own sites, where environmental contamination may pose a challenge. Also similar
to BRAC, FHA also disposes of its properties, which are then redeveloped. Nonetheless, the
environmental challenges that DoD faces in its BRAC program are far more intensive than those
that HUD tends to face. The similarities and differences, and the lessons that HUD can learn,
will be discussed in more detail in the report for Task 4.

DOD’s environmental process is intended to facilitate reuse and transfer of military property to
local communities while, at the same time, protecting human health and the environment. The
Office of the Deputy Under Secretary of Defense Installation and Environment (ODUSD(I&E))
oversees both the environmental and the real estate aspects of the BRAC program. The Cleanup
Office within ODUSD(1&E) develops environmental cleanup policy and oversees environmental
restoration at BRAC installations. The major focus of ODUSD(I&E) is to ensure that the
Department’s BRAC properties are remediated and transferred quickly and efficiently.

Implementation of the BRAC program is decentralized, with overall environmental policy being
created by DoD headquarters and then being executed by the individual services. Each service
(Army, Navy, Air Force, etc.) oversees the environmental remediation of several facilities that
are being prepared for transfer out of DoD’s jurisdiction.

Unlike development agencies that must service a new set of sites each year, the BRAC program
knows what its portfolio of facilities includes and, for the most part, the environmental problems
that it must address. The facilities within its program are designated as such by the U.S.
Congress, and no new facilities have been designated in recent years.

Its environmental challenges have also been defined for quite a few years. During the 1970s,
DoD completed a massive effort to screen all of its facilities for environmental contamination.

It completed the equivalent of a Phase | site assessment for all of its facilities by 1) conducting a
“fence-line—to-fence-line” scan, 2) conducting interviews with knowledgeable personnel, and 3)
researching the past uses of each of the facilities. A second scan of facilities and a review of
records were completed shortly after the Superfund Amendments and Reauthorization Act
(SARA) went into effect in 1986. Based on this new information, BRAC developed a list that
established the order in which sites would be cleaned up. The order was based on the amount
and type of contamination present, the potential for the contamination to migrate from the source
of the contamination, and the potential impact the contamination would have on humans or the
environment. Sites judged to present the highest risk were placed highest on the list.

When BRAC prepares a site for transfer to a community, the Installation Level Environmental
Restoration Team that is responsible for the site will follow the CERCLA response process.
That process involves completing a site inspection (using the EPA hazard ranking system, HRS,
evaluation), a remedial investigation, and a feasibility study; establishing a record of decision;
developing a remedial design; and implementing the remedial action construction, remedial
action operation and long-term management plan. Sites are transferred according to the
CERCLA 120 (h) process, which governs the transfer of government property when there are
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CERCLA-regulated materials on the property.*?® The planning steps have public involvement
elements, and all remediations incorporate local cleanup standards. The restoration team often
employs contractors to complete the work. BRAC funds all steps in the process, with the
exception of long-term management (monitoring), which is usually funded by the local
government that receives the transferred property.

For several years, the BRAC program has been assessing the applicability of institutional and
engineering controls to its facilities. One of program’s resources on this topic is a paper entitled
Making Institutional Controls Effective, which was developed by the Defense Environmental
Response Task Force. The document states:

“It is essential to recognize that it is anticipated that institutional controls will not be
used over entire installations. Instead, they will be used on specific parcels in limited
situations. In addition, where they are used, it may be for a limited period of time —
allowing their removal when they are no longer necessary.”

The report further recognizes that some parties are concerned about using institutional controls
as a remediation tool because, over time, the controls may be forgotten and therefore become
ineffective. The report outlines several suggested safeguards to use when an organization
decides to allow institutional controls. These suggestions include:

e Organizations should encourage “public participation and solicit local, state and
community involvement” before deciding to use institutional controls.

e Organizations should collaborate with local and state governments to develop and
integrate these controls so as to provide an additional and enforceable method to
regulate institutional controls.

e Organizations should consider the creation of a registry of sites for which
institutional controls are employed.

e Organizations should consider establishing a system that can, on a regular basis,
provide information to landowners and other stakeholders on “the nature of the
site, health risks and other criteria” regarding the institutional controls that have
been put in place.

2.3  General Services Administration — Public Buildings Service

The General Services Administration (GSA) is the HUD-Comparable Activities/ Transactions

largest public-building real estate organization in GSA PBS acquires, owns and disposes of
the United States, and the Public Buildings Service properties. As with FHA, PBS must be

of GSA is responsible for meeting the space cognizant of environmental liability and risk
requirements of federal agencies. It maintains over | for all of these activities.

339 million square feet of workspace, has 1,800
government-owned buildings and 6,500 leased locations.

123 Appendix D provides a review of some key environmental laws, including CERCLA.
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The Public Buildings Service encounters contamination when it purchases, develops, monitors
and sells sites. An interviewee explained, “We encounter contaminated sites often; this is
because much of the property that GSA is interested in, such as sites suitable for a courthouse, is
in downtown locales, and those are often polluted areas.”

HUD’s redevelopment mission results in it having a similar bias as GSA’s toward infill sites,
where contamination is more likely to be encountered than at sites with no history of
development. The purpose of understanding GSA PBS’s environmental policies is in
understanding how it protects the government against environmental risk and liability, which is a
particular concern for HUD in its ownership of contaminated properties.

GSA is a decentralized organization, with the regional offices responsible for handling site-
specific contamination issues. Within each region, GSA follows the regulations created by EPA,
and the relevant state and local governments. There is no national, GSA-specific cleanup
guidance on how its employees should identify, assess, and remediate contaminated sites. It
therefore does not have any formal requirement that a Phase | assessment be completed.

Nonetheless, according to an interviewee who is an environmental engineer in the Region 9
office in San Francisco, GSA ensures that a Phase | is completed as part of the acquisition
process. The initial assessment involves researching the history of the property for previous uses
involving elevated levels of lead, asbestos, PCBs, and Underground Storage Tanks. These steps
are taken to “adhere to real estate law practices and to qualify for property loans.”

In practice, GSA requests that the potential seller of a site completes a Phase | early in the
acquisition process. If further investigation is necessary, GSA will request that the seller,
whether a city government (frequently the case) or a private party, execute a Phase 11 assessment.
When contamination is found, GSA will work with the seller to determine who will clean up the
contamination, and it will closely coordinate with local environmental authorities to ensure that
all of the local requirements are met and that the sites are cleaned to an acceptable level. If GSA
funds the remediation on a site, GSA will deduct the cleanup costs from the sale price of the

property.

GSA defers to the cleanup standards and practices established by state and local authorities when
encountering hazardous materials on a property. As a result, environmental engineers from the
Public Buildings Service have two main tasks. First, they coordinate with the state and local
entities that oversee cleanup requirements. Second, they manage GSA’s compliance with
whatever long-term monitoring requirements are in place after remediation is complete. In
California, for example, GSA works with 1) the local government, to transfer the property; 2) the
county health authority, to establish cleanup levels, and 3) receives approval from the state on
remediation plans.

As a general practice, GSA prefers a remediation plan to clean sites to “background” levels.***
On occasion, institutional or engineering controls are necessary. On such sites, GSA monitors

124 “Background” is defined and discussed in Task 1 of this study.
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the controls on an ongoing basis. In Region 9, where GSA has four current projects, it must
actively monitor 26 sites.

2.4  Department of Agriculture (USDA) — Rural Housing Service (RHS)

RHS is reviewing this section for accurateness and | HUD-Comparable Activities/Transactions

completeness. For the final report, edits may be 'T]HS guarant%esdloarr\]s for affordabledhousing
made to what is presented here. that are provided to homeowners an
developers by private lenders. RHS also

provides a series of direct loans to support

Within the United States Department of Agriculture | -0/ housing activities, which HUD does

(USDA), Rural Housing Development (RHD) not do. As with FHA, RHS must be
oversees a wide range of activities in the areas of cognizant of environmental liability and risk
community development and housing for rural for all of these activities, in that it risks
Americans. RHD, formerly the Farmers Home taking ownership of property through its

Administration, distributes more than $4 billion in guarantees or direct loans.

loans and grants each year. The Rural Housing

Services (RHS) division of RHD administers direct loans, loan guarantees, and grants for single-
family and multifamily housing projects. Direct loans are made and serviced by RHS staff, loan
guarantees are made to banks or other private lenders, and grants are made directly to individuals
or organizations. In 1999, the agency helped more than 67,000 rural Americans purchase or
improve their homes, financed the construction of more than 2,100 units of affordable rental
housing and built or expanded 620 vital community facilities, including rural schools, libraries,
day care centers, police and fire stations.

The RHS administers two loan guarantee programs: the Section 515 Rural Rental Housing
Guaranteed Loan program and the Section 502 Single Family Housing Loan Guarantee program.
Its direct loan programs are varied, and include the Section 502 Rural Housing Direct Loans for
single-family housing. There are environmental considerations for all of these programs.

There are HUD programs that are similar to both of the loan guarantee programs, in both the
program structure and the potential environmental risk and liability. While there are no direct
HUD analogs to the RHS direct loan programs, its approach to environmental management for
housing programs is relevant.

For the Rural Rental Housing Guaranteed Loan program, the clients are mortgage lenders who
work with housing developers in rural communities. In order to meet environmental
requirements, RHS program managers at RHD’s various state offices consult with RHD state
environmental coordinators, who advise program managers on the environmental considerations
of the loan-approval process and in decisions concerning site remediation. RHD’s state
environmental coordinators receive training by ASTM contractors on environmental site
assessment issues, NEPA and hazardous wastes.

The Rural Rental Housing Guaranteed Loan Program handbook (HB-1-3565) requires a Phase |
Environmental Site Assessment, completed by an environmental professional, for new
construction projects or for existing buildings when the agency has reason to believe that there is
a potential for contamination. An interviewee from RHS stated, “Investigation before making
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the loan simply makes good business sense. You need to try and understand any liability issues
that might be associated with the property and you want an accurate assessment of the property’s
market value.”

The Rural Housing Direct Loan program uses the ASTM Transaction Screen Process for
environmental site assessment and completes the questionnaire developed by ASTM for this
protocol.

If a screening or Phase | determines that a site is likely to be contaminated, RHS requires that the
borrower hire a licensed contractor to conduct further testing. If a site requires remediation,
RHS is likely to request that a client find an alternate site. However, this decision is made on a
case-by-case basis. If cleanup is required, the Rural Rental Housing Guaranteed Loan Program
guidelines require the borrower or seller to hire a licensed contractor to remediate the
contamination. The agency defers to the appropriate oversight agencies (i.e., state and local
regulatory agencies) to approve cleanup plans, determine the level of health protectiveness for
the site, and decide whether housing would be an appropriate reuse of the property. Decisions on
institutional and engineering controls are also deferred to these oversight agencies.

2.5 Department of Commerce — Economic Development Administration (EDA)

The Economic Development Administration o .
(EDA) of the U.S. Department of Commerce HUD-Comparable Activities/Transactions

provides grants to rural and urban areas of the EDA provides grants to state, local and tribal

. - . governments to develop employment-generating
Unltec_j States to SL_Jpport Jo_b creat_lon and . projects. Its activities are most similar to HUD’s
retention and to stimulate industrial, commercial | cpgG program.

and technological growth. EDA grants address
both long-term distress, as well as sudden and severe economic dislocations that are due to such
events as natural disasters, the closure of military installations, changing trade patterns, and the
depletion of natural resources.

The EDA funding programs that are most relevant to this study are the Public Works Program
and the Economic Adjustment Program. Both programs are comparable to HUD’s Community
Development Block Grant (CDGB) program, in that they both provide grant funds to public
agencies for construction projects. The Public Works Program funds help state, local and tribal
agencies to finance infrastructure projects that will support economic development. Economic
Adjustment Program funds help these agencies to implement projects, which may include
construction of infrastructure; capitalize Revolving Loan Funds, which may be used to make
loans to businesses for development; and comprehensive economic development planning.** It
is quite common for EDA grants to be combined with HUD Community Development Block
Grant (CDBG) resources on development projects.

125 Much of this information comes from EDA’s Interim Investments Guide, which can be found on the Web at
http://www.osec.doc.gov/eda/pdf/GPO26198.PDF.
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The Compliance Review Division is the division of EDA that oversees environmental issues
related to EDA activities.®® It is responsible for ensuring that projects implemented with EDA
funds are in compliance with NEPA and are protective EDA’s interests. The Director of
Compliance Programs, whom ICF interviewed, works in EDA headquarters in Washington and
sets overall policy. The six Regional Environmental Officers, one per regional office, manage
day-to-day work on specific sites and grants. This “fieldwork™ entails reviewing, or contracting
the preparation of, the environmental reports that are required in order to move forward on a
project that uses EDA funds. The regional officers are responsible for preparing the NEPA
documentation. EDA headquarters is not normally involved in the day-to-day activities of
environmental reviews, though headquarters staff will assist field staff when necessary.

The Director of Compliance Review and the Region 6 Regional Environmental Officer informed
ICF that a series of costly environmental problems in the 1970s and 1980s led EDA to avoid
sites with environmental contamination. Both interviewees cited the “Wisconsin Steel” site as
having required EDA to expend significant resources for remediation.’?” In the early 1990s,
EDA revisited this policy in the context of the renewed interest in redeveloping brownfields
among its local-government partners. EDA developed a step-by-step process for how it would
comply with NEPA, protect EDA’s interests and facilitate redevelopment. The 1992 Directive
“EDA Program to Reduce the Risk of Hazardous Waste Liability” was the result of this effort.
This Directive remains EDA’s basic document for environmental management. The Scope of
the Directive explained EDA’s concerns quite clearly:

“EDA frequently receives applications for projects which could involve
hazardous or toxic waste remediation. Under the CERCLA, owners or operators
of sites involving toxic or hazardous contamination can be held liable for the
costs of cleanup. Because EDA takes first lien on grant projects involving real
property, it is necessary for EDA to avoid the position of owner or operator of a
contaminated site.”

However, the Directive also states:

“The need for remedial action does not necessarily negate a proposed EDA
project. Minor removal or a simple cleanup can be completed to allow the
project to proceed. These remedial actions can be required as special
environmental conditions to the grant.*?®

126 Other area of responsibility for the Division include Civil Rights and “excess capacity,” which involves EDA
ensuring that its funds are not supporting projects where they are not needed.

127 From the Notice of Proposed Settlement, Federal Register: April 16, 1997 (Volume 62, Number 73)]. “EDA
guaranteed a loan of $100 million under its Special Steel Loan Guaranty Program in 1979. After the Wisconsin Steel
Company filed for protection under the bankruptcy laws in 1980, EDA honored its guaranty. EDA and the
International Harvester Corporation, the predecessor to Navistar, a former owner of the Site and also a guarantor of
the loan, thereafter foreclosed upon the mortgages securing the loan. Title to the Site is currently held by American
National Bank as trustee for the Wisconsin Steel Land Trust an Illinois land trust. EDA is the 90 percent beneficiary
of the Trust and Navistar is the 10 percent beneficiary.” EDA no longer has a loan guarantee program.

128 EDA Directive No. 17.01, EDA Program to Reduce the Risk of Hazardous Waste Liability, 17.01.02. July 9,
1992.
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To screen sites for contamination, a Regional Environmental Officer completes the EDA
“screening” document, which is entitled the “Applicant Certification Clause.” This screening is
pre-application checklist that covers some of the same material as the ASTM Transaction Screen

or a Phase | assessment, and it provides information on whether further investigation is

necessary.

If a Regional Environmental Officer is concerned by any of the responses to this screening, the
Officer may recommend that further investigation be done before the NEPA environmental
review documents can be completed. In most cases, the applicant will pay for a Phase | and/or
Phase 11, though EDA has on occasion contributed resources for sites assessments.

If contamination is found, the state or local environmental regulatory authority prescribes
whether and how the remediation is to take place. It is typical for the applicant to pay for all
cleanup costs, although EDA will pay for remediation if those costs are small relative to the size
of the overall project and to EDA’s assistance, or at the discretion of the EDA Assistant
Secretary. It is typical for EDA to abide by the rulings of the regulatory authorities, and it has
provided grant funds to sites whose remediation includes engineering and/or institutional

controls.

EDA remains concerned about potential liability, even though it no longer places itself in a
position to take title to property. It includes an “Indemnification Standard Condition” in its
Terms and Conditions, which holds “the Government harmless from and against all liabilities
that the government may incur as a result of providing an award to assist, directly or indirectly,
preparation of the project site of construction...to the extent that such liabilities are incurred
because of toxic or hazardous contamination ...” EDA had previously required that all
applicants sign an Indemnification Agreement, as part of the 1992 Directive; but applicants were
refusing to do so, leading EDA to develop the Standard Condition.

2.6  California Housing Finance Agency (CHFA)

As the housing finance agency for the State of
California, the California Housing Finance
Agency (CHFA) promotes affordable housing by
financing below-market-rate loans to create safe,
decent, and affordable rental housing and to assist

first-time homebuyers in achieving homeownership.

CHFA is a self-supporting agency and makes loans
to earn income.

Homeownership programs include both direct loans
to first-time homebuyers and mortgage insurance.
Mortgage insurance is provided through the

HUD-Comparable Activities/Transactions
CHFA provides Californians a suite of
programs for multifamily housing,
homeownership, rent support and other
special activities. The activity/transaction
that is most comparable to HUD is CHFA’s
mortgage insurance program to support loans
from private mortgage lenders to first-time
homebuyers. Its direct loans, though not
directly comparable to any HUD program,
also expose CHFA to potential repossession
of environmentally contaminated properties.
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California Housing Loan Insurance Fund (CaHLIF), which provides some comparable products
as those provided by FHA. It competes against FHA for business.'?

CHFA does not have any written policy on how to handle site contamination, and rarely
encounters contamination on its sites. Instead, the agency implements procedures that it
considers to be consistent with NEPA and the California Environmental Quality Act. It also
relies on local and state environmental authorities for information on the environmental
conditions of a site, and whether the site is to be considered safe. For issues involving lead paint
and asbestos, CHFA relies on HUD guidelines.

In practice, CHFA determines whether a site is at risk of contamination though various
approaches. Its preference is to review a Phase | completed by the prospective borrower. If, for
some reason, the borrower has not, or is unable to, complete the Phase I, CHFA will commission
the Phase I on its own. In such cases, CHFA works with local-government environmental
authorities for guidance, conducts an internal review of documents and reports, and assesses the
extent to which the agency as a lender would be liable should contamination be discovered.

If the Phase | reports a high likelihood of hazardous waste being on the site, the agency requires
that a Phase Il be completed. An interviewee noted that the agency carefully takes into account
the firm that completes the Phase Is and Ils. If the agency knows the firm to have completed
good work in the past, the agency will accept the work without much review. If the agency does
not have much experience with the environmental firm, the agency will closely scrutinize the
reports.

Once the agency decides to move forward on a property, the borrower cleans up the site and the
agency hires a consultant to ensure that the remediation was properly executed. If the site is not
cleaned to background and contamination is left on site, CHFA requires an operations and
maintenance plan to be put in place and followed. CHFA does, therefore, accept institutional
and engineering controls if the local or state environmental authority judges the site to be safe.

2.7  Federal Home Loan Mortgage Corporation (Freddie Mac)

Freddie Mac was chartered by Congress in Why Freddie Mac is Relevant to this Study
1970 to increase the supply of funds that Freddie Mac purchases mortgages from private
mortgage lenders (such as commercial banks, | MOrtgage lenders and sells them as mortgage-
. e backed securities on the private equity market. Its

mortgage bankers, savings institutions and e : .

. . . role in this study is due to:
credit unions) Co‘_“d make gvallab!e to_ = Its indirect, yet real, relationship to
homebuyers and investors in multifamily direct loans, similar to FHA
housing. Freddie Mac (and Fannie Mae, a = HUD Ginnie Mae’s role in providing
competitor business with a similar charter) is a guarantees for mortgage-backed
Government-Sponsored Enterprise (GSE). It securities.
is a private business that that is regulated by = HUD’srole in regulating Freddie Mac
HUD, under the Federal Housing Enterprises for financial safety and soundness.

1239 CHFA presents its arguments for why some of its mortgage insurance products are superior to those of FHA's, at
http://www.chfa.ca.gov/homeownership/cahlif/insurance-alternatives.htm.

June 20, 2003



Task 3 — Analyze and Assess Site Contamination Policies of Development Agencies Page 3-15

Financial Safety and Soundness Act of 1992. Freddie Mac’s public purpose is to provide a
continuous and low-cost source of credit to finance America's housing.**

Freddie Mac does not make direct loans. It conducts its business primarily by buying mortgages
from lenders, packaging the mortgages into securities, and selling the securities to investors.
Mortgage lenders use the proceeds from selling loans to Freddie Mac to fund new mortgages.
This system is designed to constantly replenish the pool of funds available for lending. Freddie
Mac's multifamily products and services support the acquisition, refinance, rehabilitation and
construction of apartment buildings. Freddie Mac is also responsible for fulfilling affordable-
housing goals set by HUD. In 1999, HUD announced a goal that 50% of the business of GSEs in
2001-2004 be for housing of low-to-moderate-income families.

Together with Fannie Mae, an even-larger business with a similar government charter and
regulated in a similar manner, Freddie Mac exerts a large influence on the overall home-buying
market. One key area of influence is in setting standards in the market for mortgage lending.
“Freddie Mac's job is to buy mortgages from lenders across the country that meet the
underwriting and specific program standards that produce investment-quality mortgages.
Mortgage lenders who plan to sell their loans to Freddie Mac or Fannie Mae must abide by the
judgments of those two businesses regarding what is “investment quality,” or risk not finding a
purchaser for its mortgages. As a result, mortgage lenders tend to structure their mortgages
according to these standards. Specifically relevant to this study, mortgage lenders must take into
account the approach that Freddie Mac and Fannie Mae take to environmental due diligence. If
Freddie Mac indicates that it would not be willing to buy a mortgage from a lender because of
environmental concerns, it is likely that the lender would not approve the loan until Freddie
Mac’s concerns have been alleviated.

1131

An important reason that Freddie Mac (or Fannie Mae) is relevant to this study is that it has a
financial interest in ensuring that the mortgages that it purchases does not expose it to
unmanageable environmental risk. That interest drives its approach to environmental risk
management, which provides a comparison to HUD FHA and to Ginnie Mae. In fact, of all of
the agencies researched for Task 3, Freddie Mac offers the best possibility of providing useful
comparisons for Ginnie Mae, whose role is to guarantee the types of mortgage-backed securities
that Freddie Mac sells.

Freddie Mac’s environmental policies are documented in a guidebook chapter that is distributed
to all employees and to those who sell and service Freddie Mac loans. The policies require the
preparation of an environmental report, similar to a Phase | assessment, for mortgages that
exceed one million dollars. For loans that are less than one million dollars, an environmental
survey is required. An environmental survey entails a site inspection and basic research into the
property’s prior use. Environmental reports and surveys must be completed for the property in
question prior to loan approval. They are completed by environmental consultants, and are
funded by the borrower. If the environmental report or environmental survey finds that there is a

130 Much of the information in this and the following paragraph come from a page on Freddie Mac’s Web site that
focuses on frequently asked questions (http://www.freddiemac.com/corporate/about/twlvquest.html).
B Freddie Mac’s Web site, at www.freddiemac.com.
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reasonable possibility of contamination, and that a Phase 11 is required, it is unlikely that the loan
will be approved. In order to avoid liability, it is rare for Freddie Mac to approve of a loan being
made on a site where there is significant contamination. On this issue, the interviewee stated,
“sites that would necessitate remediation are usually weeded out.”

Despite its strict screening practices, Freddie Mac has funded a few projects on which
contamination was discovered. In these cases, Freddie Mac coordinates with local
environmental authorities to ensure that the project is properly handled.

2.8 PNC Financial Services (PNC)

The PNC Financial Services Group, Inc., based in

Pittsburgh is one of the nation's largest diversified

financial services organizations. It offers a broad Why PNC is Relevant to this Study
range of services, which include community banking, | PNC provides direct loans to support
corporate banking, real estate finance, asset-based development (commercial, industrial and
lending, wealth management, asset management and | residential) on properties where there may
global fund services. be environmental contamination. Through

subsidiaries, it is also a syndicator of
affordable housing equity; as well as a
national provider of multifamily mortgage
loans, including financing for affordable and

Its relevance to this study comes from two specific
areas. First, in its role as a commercial lender, PNC

has underwritten loans on contaminated properties senior housing. Its various activities require
and taken title to properties on which environmental environmental due diligence in ways that are
contamination exists. Second, through a series of comparable to HUD.

subsidiaries that are grouped together under PNC

Real Estate Finance, PNC is a syndicator of affordable housing equity and a provider of
multifamily mortgage loans, which include financing for affordable and senior housing.**?

As a result of this varied business, PNC has well-developed policies for how to manage
environmental risk. These policies were developed and are implemented by PNC’s
Environmental Services Office, which is directed by the Vice President for Environmental
Services. This Vice President, whom ICF interviewed for this study, is also Chair of the Risk
Management Committee of the Environmental Bankers Association and has therefore learned a
great deal about the approach that other banks take to managing environmental risk.

According to our interviewee, the vast majority of environmental-risk activities happen as a
result of commercial lending for real estate. PNC requires that the borrower to conduct an
“environmental audit” as an input to all applications for real estate loans whose value is more
than one million dollars, when the loan would be secured by the property. The audit that PNC
requires is a version of a Phase | analysis, in accordance with ASTM standards. It is enhanced,
when relevant, by the inclusion of such building-structure-oriented elements as asbestos and
lead-based paint, and other elements as the environmental services office sees as necessary. The

132 Much of this information comes from PNC’s Web site, at http://www.pnc.com/aboutus/groupoverview.html, as
well as from our interview.
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Phase I report is sent to PNC’s environmental services office, which reviews the report and
makes a recommendation on how to proceed.

For loans that that are less than one million dollars, account officers perform a transaction
screening analysis as part of the overall project assessment. PNC account officers complete a
form, which constitutes a protocol similar to that of the ASTM Transaction Screen. It includes
site inspections, visual surveys, and interviews. If the account officer finds information that
indicates potential environmental concerns, the officer forwards the information to the
environmental services office, which determines what the next step should be. The normal next
step would be the environmental audit (enhanced Phase I) discussed above.

If the Phase | environmental audit indicates a need for further investigation, the environmental
services office will request that the borrower tests the relevant media (groundwater, soil, the
building, etc.). PNC did not call this step a formal Phase Il. Rather, their office has the
flexibility to require investigations as they deem necessary, which may or may not entail a full
Phase Il analysis.

The environmental service office estimates that it provides input on environmental concerns for
approximately 15 percent of PNC’s loan volume. The head of its office states that account
officers accept the environmental services office’s advice, and that the office gives a great deal
of discretion in protecting the company’s interests while facilitating making loans. Staff for the
office include experts in finance and environmental engineering, so that they can make
judgments based on both of these key elements.

While PNC chooses to require that the borrower pay for the Phase I, other financial institutions
prefer to conduct it themselves. There are advantages and disadvantages to each approach. PNC
prefers to have the borrower fund the study because PNC is concerned that, if it were conducting
the survey, it would have an affirmative responsibility to report any findings of concern to
regulatory authorities (as the law requires in New Jersey), even if PNC does not eventually make
a loan on the property. Other institutions are more concerned that the study, if funded by the
borrower, may not represent an analysis that is in the interest of the bank (as opposed to the
potential borrower). PNC mitigates that risk by requiring that the assessment be done by trusted
technicians and by carefully scrutinizing reports and not always accepting the results as
sufficient. It is not uncommon for the environmental services office to request more testing or to
make an internal recommendation that is not completely consistent with the recommendations in
the report, if the office views those recommendations as insufficiently protective of the bank’s
interest. The interviewee said that he has received Phase | reports that indicated no evidence of
contamination on sites that later required $100,000 in clarification because certain issues were
not addressed.

In terms of standards for remediation, PNC tends to follows the relevant state environmental
regulations, if the environmental services office believes that the state regulations serve to
protect the bank sufficiently. In states where PNC does not trust the standards (e.g., Virginia), it
will require that the more-strict New Jersey requirements be used. PNC believes that New
Jersey’s standards are based on a significant amount of scientific research and are therefore quite
rigorous and protective.
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PNC will approve loans on properties where there are institutional and engineering controls,
including on properties where there is residential development. The interviewee cited a
particular example in Delaware. In such cases, PNC will require the approval of a trusted state
regulatory authority; though PNC will still review it on a case-by-case basis.
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SECTION 3. SIMILARITIES AND DIFFERENCES AMONG AGENCIES

This section discusses the similarities and differences among the development agencies’
approaches to site contamination, using a number of measures. To accomplish this goal, the
section is divided into four separate and distinct subsections. In this section we first examine
how risk influences the overall environmental management framework for an agency or
business, or an office within an agency or business. We then group the agencies by the four
types of transactions that we found to be relevant for comparison to HUD (provider of grants,
insurer or provider of direct loans, acquirer of properties, disposer of properties), and discuss our
findings. Next, we compare the agencies’ approaches to the steps in addressing site
contamination. Finally, we compare the agencies’ site contamination practices on a series of
measures, which include: protectiveness, timeliness, cost, clarity, and level of staff training.

3.1 Factors that Influence an Agency’s Framework for Addressing Site
Contamination

In the ideal, a development agency would align its processes for addressing site contamination
according to the real risk generated by each of its particular actions or transactions, with the risk
categories including: 1) risk to public health and natural resources, and 2) potential costs and
liability to the agency. When the risk associated with an action is high, greater precision and
care would be built into the system. When the risk is low, a more cursory approach would be
sufficient.

In the ideal, those real (actuarially “correct”) risks would also be embodied in the legal and
regulatory structure, leaving no contradiction between the agency’s perception of risk and the
legal and regulatory requirements that the agency must meet. In that ideal, the agency would
also have the freedom to make key decisions regarding the inputs to its system, giving it the
ability to align the system with the real risk that it faces. Those inputs include the amount of
budget allocated to due diligence and cleanup, the number of staff devoted to environmental
management, the qualifications and training of staff, and more. For each type of transaction, it
would allocate the “correct” budget, which would be not too high and not too low; hire the right
amount of staff, who would have the right level of training; invest the right amount of time and
resources in developing procedures and protocols; and do other system inputs correctly, as well.

In practice, especially for public agencies, it is very difficult to design systems to meet that ideal.
At a technical level, it is frequently difficult to assess the precise level of the real risk that the
ideal system would be managing. Doing so requires the ability to assess the technical, legal,
economic and human factors of risk to a degree that would permit risk quantification. As
difficult as that challenge can be, insurance companies are increasingly doing such risk
quantification as they develop and sell environmental insurance products. Their level of
precision is sufficient for them to base both premiums and coverage on that risk quantification,
and (we assume) make a profit doing so.

Translating that quantification into how a system should be structured adds another level of
complexity to a somewhat-imprecise science. Banks such as PNC, however, have been able to
set up systems that make them able to do business on contaminated sites and still make a profit.
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PNC does so in an industry that, similar to the insurance industry, relies heavily on quantifying
many types of risk, including that derived from environmental contamination.

Factors unrelated to risk also constrain an agency’s ability to design its ideal system. Other
values and processes compete with risk factors. For example, environment budgets are
frequently developed and allocated in processes that are independent of environmental risk
factors. Staffing decisions are constrained by both the allocated budget and the rules of the Civil
Service. Furthermore, the laws, regulations and standards with which agencies must comply are
not always designed according to the actual risk faced by the agency or the public.

To the extent that agencies both have the freedom to act and are able to characterize (whether
quantitatively or not) the risk inherent in a type of transaction, the systems that agencies develop
to address site contamination are heavily influenced, and even determined, by the types of
transactions that they carry out. The strongest evidence to that effect comes from how common
it is for agencies to have different environmental management processes for different offices,
each of which may be carrying out its own distinct functions within the same organization. The
Department of Veterans Affairs, for example, has a much more detailed and prescribed approach
for its program to develop VA hospitals on sites that it will own than it does when it is
guaranteeing single-family mortgages. HUD, as another example, has different approaches for:
1) when a financial transaction includes the possibility that HUD will take title to a contaminated
property, as compared to 2) when a financial transaction does not include that possibility.®

In order to understand a development agency’s system for managing site contamination, it is
therefore crucial to understand the transaction around which it has developed its system.

3.2  The Effects of Different Types of Transactions on Environmental Management

As discussed in Section 1, the development agencies we studied are engaged in four types of
transactions that we find to be relevant for comparisons with HUD and in which (except for
providing direct loans) HUD is engaged.

Providing grants

Insuring/guaranteeing or providing direct loans
Acquiring properties

Disposing of properties

This section discusses the impact that each type of transaction appears to have on how the
development agencies studied structure their approaches to site contamination.

Providing Grants

Of the agencies we studied, only EDA and RHS provide grants for activities that are relevant to
HUD. When an agency is providing grants that are not connected to any other program, the
agency’s normal concern is that its program funds be in compliance with the National

133 This topic is discussed in more detail in the Task 2 report.

June 20, 2003



Task 3 — Analyze and Assess Site Contamination Policies of Development Agencies Page 3-21

Environmental Policy Act (NEPA).™** That is, the agency must be concerned about the impact
of the actions that it is funding on NEPA areas of concern, which include hazardous waste. EDA
is a normal agency in that regard. Its core environmental actions and processes are in service of
complying with NEPA. Its grants do not place the agency at risk for owning contaminated sites,
and there is no financial risk to EDA if an EDA-subsidized project fails.

In the past, EDA also guaranteed loans for economic development projects. Some of its
processes are legacies from those past programs, the principle example of which is EDA’s
standard clause in its grants that places environmental liability/responsibility with the grantee,
rather than with EDA.

At core, its program seeks to screen properties for whether site contamination may exist. If none
IS suspected, hazardous waste will not provide an obstacle to EDA producing a Finding of No
Significant Impact (FONSI) under NEPA. If the problem is judged to be greater, EDA may
require that testing be done that could support an Environmental Assessment (EA) or an
Environmental Impact Statement (EIS).

Insuring/Guaranteeing Loans or Providing Direct Loans

HUD insures home loans through many programs in the Office of Housing / Federal Housing
Administration (FHA). HUD does not provide direct loans. Nonetheless, environmental
concerns are similar for direct and guaranteed loans. In both cases, agencies must be concerned
about both the financial health of the project and potential liability under CERCLA. As a result,
we discuss them here together. Five of the agencies studied provide either guarantees or direct
loans: Rural Housing Service (RHS), Veterans Affairs (VA), California Housing Finance
Agency (CHFA) and PNC Bank. Furthermore, although Freddie Mac does not provide either of
these services, its close relationship with private mortgage lending institutions connects its
policies with those of direct lenders.

Those who lend and those who guarantee loans have three primary concerns regarding the
potential impacts of environmental contamination on real estate development projects:

e Failure of the project, affecting repayment — For many real estate projects, especially those
led by private developers, the income stream from the development is the expected source of
repayment to the lender. If contamination on the property requires high cleanup costs, the
economics of the project can be adversely affected, which may be detrimental to the
developer’s ability to repay the loan. In underwriting the loan, lenders and guarantors seek to
minimize any effects that contamination would have on repayment by either 1) requiring that
cleanup be done before the loan or guarantee is executed, or 2) conducting sufficient
assessment to be able to include the cleanup costs in the overall costs of the project.

e The property as undesirable collateral — In most real estate loans, from either a public or a
private institution, the property for which the loan is made serves as the collateral; and the
lender reserves the right to repossess that collateral if the borrower fails to make scheduled
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loan repayments. If, however, a site is contaminated and must be cleaned up, the true value
to the lender of that collateral is reduced by those cleanup costs. In the worst cases, from the
perspective of the lender/guarantor, the cleanup costs are higher than the value of the
property (were it clean), leaving the collateral with negative value. Lenders/guarantors may
choose not to repossess the property in these cases, even when loans are in default. To avoid
such situations, lenders/guarantors seek to ensure that their loans are accompanied by strong
collateral and therefore, in the appraisal stage of underwriting, seek to understand the real
value of the property. If that value is reduced due to contamination, it is common for
lenders/guarantors to request that prospective borrowers identify another, more secure,
source of collateral before approving the loan or guarantee.

e Potential for liability — If a lender/guarantor repossesses property due to default on a loan
and the property contains contamination, under CERCLA"*® the lender becomes liable not
only for cleanup costs but also for any injury or damage that results from the contamination.
In making the decision whether to repossess a property, a lender/guarantor will assess the
likelihood that contamination on a site will cause harm for which it will be held liable, and
what cost of that liability is likely to be. Lenders/guarantors will sometimes choose not to
repossess a property if that likelihood is judged to be high, or if the cost of being liable would
be too high. To avoid such situations, lenders/guarantors seek to assess the expected cost**
of the contamination before accepting the property as collateral in making or guaranteeing a
loan.

9Systems for environmental due diligence for loans and loan guarantees take into account these
three areas of risk.

Acquiring Properties

Some agencies acquire properties as part of their mission. GSA’s Public Buildings Service
(PBS) acquires property for federal agencies to use. Such an agency knows that, as a part of
implementing its programs, it will own sites. It therefore conducts its environmental due
diligence taking into account the certainty that it will become responsible for any contamination
on the site, especially when PBS has no choice but to purchase a property. Complete
assessments (Phase Is and Ils) and thorough cleanups are standard approaches for such agencies,
including GSA. Though GSA prefers to conduct complete cleanups, GSA is willing to include
institutional and engineering controls as part of the remediation if it is technically infeasible or
cost-prohibitive to conduct a remediation to background, as long as the regulatory authority is
comfortable with the remediation. GSA PBS is willing to be responsible for long-term

138 Expected cost can be thought of as a function of likelihood and value. As an example, if a lender estimates 1)
there to be a 20% chance of contamination causing harm for which the agency would be liable, and 2) the cost of
that liability to be $1 million, the Expected Cost would be .2 x 1,000,000 = $200,000. A lender would not
necessarily then do the loan if it believed that a $200,000 cost were worth the risk. The decision would be made in
the context of 1) the lender’s ability to spread that risk across its entire portfolio of holdings and 2) the ability of the
lender to manage the $1 million (or more) cost that is expected to occur in that 20% chance. It is precisely in these
circumstances when lenders seek insurance in order to make their loans, if (in this example) they judge that the
$200,000 estimated cost is manageable but that the $1,000,000 cost would be prohibitive.
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monitoring; it is currently monitoring 26 such sites in California, alone. Such willingness may
be a result of the site control that GSA can maintain, as compared to when an agency is
disposing of a property and can no longer ensure site control.

Other agencies acquire properties through repossession. (Similar to previous section) CHFA,
RHS and PNC - as lenders or guarantors - take title to properties when a borrower defaults on
loan repayments. For these agencies, environmental due diligence occurs in assessing whether to
execute a loan or guarantee. The due diligence is conducted taking into account the likelihood
that the agency would repossess the property, once the loan or guarantee is executed. Such
agencies use transaction screens or assessments to determine whether a property needs
remediation. All of these agencies require that the prospective borrower clean up contaminated
properties before loans will be executed. PNC provides an interesting exception in certain
circumstances. If the economics of a project are significantly positive, PNC is willing for a
borrower to use some of its loan to conduct the remediation. In this case, PNC has balanced the
potential costs with the potential benefits of engaging in the project.

In the environmental due diligence related to acquisition of properties, agencies that may end up
disposing of the properties must take into account how the environmental concerns related to
disposition.

Disposing of Properties

Agencies that own portfolios of sites have policies regarding how they dispose of sites that they
no longer wish to have as part of the portfolio. The DoD BRAC program has such a portfolio,
for which BRAC’s goal is to dispose of it all. GSA PBS also disposes of properties that are no
longer needed by any federal agency. Other agencies that we have studied own portfolios due to
repossession. As these agencies have no mission connected to owning the portfolio, they also
seek to dispose of their properties.

In both cases, agencies need to be concerned with the liability associated with the contamination
after the sale/disposition of the property. If complete remediation (to background) has been
conducted at a site, there are no risks related to site contamination in disposition. At many sites,
complete cleanup has not been possible, leading to two concerns: 1) greater difficulty in finding
a willing buyer or transferee (in the case of DoD), and 2) future liability related to the
contamination left on the site.

Once a buyer or transferee is identified, any contamination left on site must be monitored. Most
agencies prefer that the new owner becomes responsible for the monitoring. EPA has expressed
concern about the reliability in the long-term of such monitoring, especially if it relates to
institutional controls. Development agencies are also concerned that they will be held liable if
the monitoring lapses over time, even if they were not responsible for the monitoring.
Development agencies that dispose of properties will therefore seek to minimize the likelihood
that any contamination left on site will cause harm or present costs to the agency once the agency
no longer owns the site.
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3.3  Comparing the Steps in Addressing Site Contamination

There are both similarities and differences among the agencies that we have studied, in terms
of their approach to the steps in environmental management. Every agency on which we
conducted research has a process for identifying and investigating sites at risk for having on-
site contamination (screening and assessment), though particular approaches vary in their
details. Approaches vary to an even greater degree once contamination is found, and
remediation and monitoring become possible requirements. These approaches are discussed
below.

Box 1: Brief Review of Steps to Address Site Contamination

Section 2 of this report discusses how the development agencies manage contamination at a property. Most
activities in this regard can be separated into the activities that are reviewed below. More detail can be found in
the draft report for Task 1 of this study.

Screening —To determine whether further environmental investigation is warranted on a property, many
organizations will conduct a brief review of relevant data that can be obtained without the expenditure of a great
deal of resources. Such a screening may be part of the appraisal or underwriting process and is not necessarily
carried out by a trained environmental professional. The screening helps to determine whether the services of
such a professional are needed. The American Society for Testing and Materials (ASTM) has developed a
document entitled “Standard Practice for Environmental Site Assessments: Transaction Screen Process (E-1528-
00),” which some organizations use as guidance for how to conduct a screening. Other organizations, depending
on the nature of their transactions, conduct Phase | assessments as their standard “screening” process,
particularly on sites where there is considered to be a high likelihood of encountering contamination.

Assessment — If a screening determines that a site is at risk for contamination, additional testing is completed in
order to determine whether contamination is present and to identify its nature and extent. If a Phase | assessment
has not yet been completed, most organizations will conduct this step, which involves document research and a
site survey. A Phase I is more likely to be conducted by an environmental professional than is the less-
formalized screening that some organizations conduct. ASTM has developed a document entitled “Standard
Practice for Environmental Site Assessments: Phase | Environmental Site Assessment Process (E-1527-00),”
which many organizations use as their guide. If the Phase I indicates the need for further investigation, trained
technical experts will collect samples of soils, surface water and/or groundwater at a site (depending on the
results of the Phase 1) and analyze the samples for evidence, extent and location of hazardous chemicals. ASTM
has also elaborated recommended approaches to various elements of this level of site assessment, which are
together called a Phase Il assessment.

Remediation — When a site assessment indicates that contamination is present on a site, a plan is prepared for
the removal, cleanup, or containment of the hazardous substances. Implementation of this plan is called
“remediation.” A wide variety of methods and processes are used. Decisions made regarding the approach to
remediation on a specific site are based on: 1) the assessment of the level of risk at the site, which takes into
account such factors as the type and extent of contamination, expected future use of the property, and proximity
to people or natural resources; 2) applicable regulations, requirements and standards (federal, state and local); 3)
available technology; 4) cost of various remediation options, relative to the revenue stream expected from the
property; and 5) other factors.

Monitoring — If the remediation plan involves leaving contamination in place at the site (in the soil or
groundwater), it is normal for monitoring to be required in order to assure that the contamination does not escape
to surrounding environmental media where exposures to humans or ecological receptors could occur. The
responsibilities and costs associated with maintaining and monitoring a site are ongoing, and it is normal for the
owner of the site to carry them out, whether that owner was the cause of the original contamination.
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3.3.1 Screening: Determining Whether to be Concerned

All development agencies studied, except for VA, require some sort of screening for hazardous
waste, but they do so for different reasons and at different levels of intensity. By screening, we
mean the first level of site investigation, whatever method is used.

Please view Table B below.

e Agencies that are fully responsible, due to their full ownership of the sites, will do a
complete, and sometimes enhanced, Phase | assessment. BRAC and GSA are two
examples. BRAC, as described in Section 2, completed the equivalent of two Phase | site
assessments to identify contaminated sites at its facilities, and the GSA completes a Phase
I as a part of the acquisition process.

e Agencies for which there is a certain level of probability of owning sites tend to conduct
lower-intensity screening, such as an ASTM Transaction Screen for lower-risk sites, and
Phase | analyses for higher-risk sites. Agencies who make this distinction include RHS,
PNC, and Freddie Mac. RHS requires the developer or lender to conduct a Phase | for
guarantees of multifamily properties and screening for single-family properties. PNC and
Freddie Mac both require a Phase | for all loans of more than $1 million, and a screening
for those under $1 million.

e Agencies who perceive their risk to be low require, at most, a low-intensity screening.
EDA, which provides grants and has no potential for ownership of contaminated sites,
requires the grantee to conduct a screening checklist, is one example. VA also perceives
there to be very little environmental risk in its guarantees of single-family mortgages, and
therefore does not have any formal requirements for screening or assessment.

In short, the more potentially liable an agency is to paying for cleanup costs, the more intensive
its systems for environmental due diligence.

The overall lesson is that screening methodologies vary. Agencies do not even necessarily
follow precisely the ASTM standards for the Transaction Screen and Phase 1. Some of the
agencies have regulations or guidelines that pre-date the creation of the ASTM standards. Others
bundle ASTM-type site assessment approaches with other types of assessment.

3.3.2 Assessment: Determining the Extent of the Problem

If the first level of screening has indicated that there is potential contamination at the site, the
agency will move to the next step, which involves assessing the nature and extent of the problem.
All agencies, with the exception of the VA, will at that point require that some version of a Phase
I assessment be conducted. For some agencies, with some sites, a Phase | will have already been
completed. For others, the agency will require that a Phase | be completed before moving
forward with its support of the development project. The agency will then have the best

June 20, 2003



Task 3 — Analyze and Assess Site Contamination Policies of Development Agencies Page 3-26

information on whether the more information will be required from the more-costly elements of
Phase Il assessment.

All of the agencies studied require that a Phase Il be completed in order to move forward, if the
Phase I information warrants further investigation. Some agencies are straightforward in their
approach; requiring the applicant to conduct a Phase Il assessment based on the Phase I report, in
compliance with state standards and in coordination with state regulators. Other agencies are
more active. PNC’s environmental services office has wide latitude to request that specific
elements be studied. Those specifications are sometimes different than that which was indicated
in the Phase | report. PNC takes into account that the consultant report may have biases due to
PNC’s policy that the consultant be hired by the applicant, whose interest may be in minimizing
the amount of investigation and remediation to be conducted. PNC sometimes asks for more
testing than what was recommended by the consultant. CHFA also considers whether it trusts
the consultant’s report. If it has worked with the consultant before and feels comfortable in
general with its work, CHFA is likely simply to accept that consultant’s recommendations. If the
consultant is new to CHFA, the agency will apply careful scrutiny to the report, not always
accepting the results and recommendations at “face value.”

VA, again, applies pressure to its loan-guarantee applicant to choose another location, if further
investigation is recommended in a Phase I report. If the applicant wishes not to change sites, VA
will require that state, local or EPA oversight be involved. In general, once investigation at the
level of Phase Il is warranted, many of the studied agencies will establish relationships with state
(or local) regulatory authorities to ensure that the site is safe.

3.3.3 Detailed Assessment and Remediation: Determining How to Proceed Once
Contamination is Discovered

When a screening or assessment indicates contamination on a site, an agency’s decision to
require or invest in remediation is related to both the program’s mission and its exposure to
liability. The key variable in terms of the mission of the agency or program is whether it is tied
to specific sites. BRAC program and environmental staff know which sites they need to manage
and transfer. They also know that DoD is entirely responsible for all environmental issues
encountered on the properties and that, as a public agency, they have a duty to disclose any
relevant information. On the other hand, VA’s mission is connected to the veteran, rather than to
any particular site or home. As a result, there is no programmatic reason for VA to want to risk
exposure to environmental contamination when there may be suitable clean options.

e Agencies/Programs with site-specific missions, such as BRAC and the GSA PBS, will
invest in (or require investment in) further assessment and cleanup in order to fulfill their
missions, when contamination is found on a site that is identified for development. These
agencies are do, or are willing to, provide their own resources for assessment and
remediation. (BRAC, DoD)

e Agencies/Programs that engage in activities that would potentially expose them to
environmental liability, but have missions that are not site-specific, will tend to avoid any
further activity on sites for which there is a risk of contamination. Our Freddie Mac

June 20, 2003



Task 3 — Analyze and Assess Site Contamination Policies of Development Agencies Page 3-27

interviewee stated that that his organization “normally doesn’t deal with sites that require
remediation.” These agencies do not share costs for cleanup or assessment. (Freddie
Mac, VA)

e Agencies/Programs whose program applicants are focused on specific sites and whose
activities would expose them to liability will tend to require a full Phase 11 assessment
and, when necessary, full remediation in order to move forward with the transaction. For
example, RHS requires a Phase 11 if the Phase | indicates there to be a need. The agency
does not automatically reject a site if contamination is found, though it is likely to request
that another site be found. If the applicant remains with the site, remediation would be
required prior to RHS’s funding the project. These agencies are willing, in specific cases,
to share assessment and cleanup costs. (PNC, RHS, CHFA)

All of the organizations indicated that they remediate sites to a common standard process: they
all defer to the regulatory agency. For the majority of sites, it is the state or local
environmental/health agencies that approve cleanup plans and provide final environmental
approvals for development projects. An interviewee from RHS said: “the program abides by the
decision of the regulatory agency in determining when enough is enough. There will be some
level of contamination, but the program relies upon the regulatory agency’s decision about
acceptable uses of the site.” Cleanup levels vary, though, because local and state regulations
vary.

Two of the interviewed public agencies (EDA and CHFA) highlighted the fact that they work
hand-in-hand with state VVoluntary Cleanup Programs to set cleanup goals and earn liability-
release letters, which both certify that the site is sufficiently clean and protects the agencies from
future liability claims for cleanup costs.

While agencies must at least meet the regulatory requirements, at least once business (PNC)
does not necessarily accept those levels as sufficient. When PNC is not comfortable with the
cleanup goals and analytic rigor of a particular state, it will ask that its loan applicants meet a
higher standard. PNC defaults to the standard set by the State of New Jersey, whose cleanup
standards PNC believes to be sufficiently protective because they are based on scientific rigor.

Institutional and Engineering Controls

All agencies studied that are willing to deal with the cleanup of sites are willing to accommodate
engineering and institutional controls. Engineering controls allow contamination to remain in
place and prevent or reduce exposures through the use of physical barriers or similar measures.
Institutional controls are statutory, regulatory or contractual limitations placed on the use of land
or resources. Some examples of institutional controls include zoning restrictions, easements and
deed restrictions. It is common for these controls to be used together at contaminated sites. The
integrity of engineering controls, for example, may need to be guaranteed by some form of
limitation on land use.

As was discussed in the Task 1 — Review and Assess State-of-the-Art, Risk-Based Cleanup
Methodology, policies in regard to the use of engineering and institutional controls vary widely
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among programs and regulatory agencies. We found the same to be true for this Task 3 study.
RHS, Freddie Mac, and the CHFA are more restrictive: they allow institutional and engineering
controls on a case-by-case basis but are quite reluctant to do so. EDA is much more willing to
accept these controls. It defers to state and local authorities to determine whether or not these
controls are permissible, but permits them to be used if those regulatory authorities are satisfied.
GSA PBS allows institutional and engineering controls on sites, “but we normally try to clean up
as much of it as possible, and not leave any contamination in place,” said an interviewee.

Fitness for Residential Use

Six of the development agencies included in this study — Veterans Affairs, the Rural Housing
Service, DoD BRAC, PNC Bank, Freddie Mac and the California Housing Finance Agency —
service residential sites. These agencies have differing approaches for determining whether a
contaminated site is appropriate for residential use.

e Veterans Affairs: does not have any remediation standards; the interviewee stated, “the
regulations for handling site contamination in our office are not really spelled out” and in
practice the agency defers to the veterans’ wishes and to guidance from the EPA and
state/local authorities.

e Rural Housing Service: abides by the decision of EPA or the state regulatory agency
regarding whether a site is “clean” and if housing is an appropriate reuse of the property.

e DoD BRAC: engages EPA and state/local authorities, as well as community stakeholders
in its decisions. If regulators and the community approve the site being used for
residential uses, DoD is satisfied.

e PNC Bank: abides by the decision of regulatory authorities but may require further work
done, if it does not believe that the particular state is sufficiently protective.

e Freddie Mac: normally does not deal with sites that require remediation because these
sites are usually “weeded out” and do not receive assistance.

e (California Housing Finance Agency: defers to local authorities and also relies upon their
own analysis to ensure that remediation was done properly.

3.34 Monitoring Contamination

For most of the agencies, with GSA as an exception, there is no long-term plan to own or operate
sites in which they are involved. The agencies that acquire sites as a result of default seek to
dispose of those properties as rapidly as possible. As discussed in Task 1, it is normal and
logical for the owner/operator of a site to be responsible for assuring the continuance and
int