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April 7, 1994

The Honorable Henry Cisneros

Secretary

United States Department of Housing
and Urban Development

451 7th Street, S.W.

Washington, D.C. 20410

Dear Mr. Secretary:

On behalf of the Public and Assisted Housing Occupancy Task Force, it is our
pleasure to submit the attached Report and Recommendations to you. Copies of the
report are also being sent to the following members of Congress: the Honorable Al
Gore, the Honorable Thomas Foley, the Honorable Donald Riegle, Jr. and the
Honorable Henry B. Gonzales.

Section 643 of the Housing and Community Development Act of 1992 directed
the Department of Housing and Urban Development to appoint a Task Force that would
issue recommendations to Congress and to HUD about occupancy and management
issues in public and assisted housing. Following the statute’s direction, the Department
established a Task Force which included representatives of housing providers,
developers and managers; advocates for elders, residents, and persons with disabilities,
and the homeless; and representatives from state housing finance and social services
agencies.

After working together for fourteen months, the Task Force reached consensus
on a wide variety of difficult questions that housing consumers and providers face on a
daily basis. We met at least once a month for three to four days at a time, from
January to July, 1993; we conducted three public hearings, in Boston, San Antonio, and
Seattle; and we published a preliminary report and recommendations for a ninety day
comment period. Finally, we received and analyzed over 370 public comments before
drafting our final report. We therefore hope that our Report and Recommendations will
serve as the basis for action by the Department and by Congress.

Sincerely,

Bonnie Milstein
Chair

Greg Russ
Vice Chair
Attachment
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Executive Summary

Preface - Funding
and Finance Issues

Throughout its deliberations and recommendations, one theme
about which Occupancy Task Force members agreed was that low-
income people should have more housing choices than they do at
present. The issue of housing choice, along with many other con-
cerns the Task Force addressed, is complicated by scarcity of re-
sources. The Task Force therefore proposes a number of
recommendations aimed specifically at funding and cost issues.

Chapter 1 - The
Application Process

In preparing its report, the Occupancy Task Force decided that
it would be most useful to begin by addressing the sequential ten-
ancy process: the application process, occupancy and eviction. The
first stage of this process, during which applicants are screened for
eligibility and tenant selection criteria, is an extremely important
one in that the applicants who are selected will become members of
the resident community and those who are not selected will be de-
nied the opportunity to live in federally assisted housing. Thus, the
Task Force spent significant time considering the issues contained
in the Application Process Chapter. In doing so, the Task Force bal-
anced the rights of housing providers to choose residents who will
fulfill their lease obligations and the rights of applicants to be cho-
sen fairly. : , .

In addition to including the Task Force’s specific recommenda-
tions, Chapter One describes the application process from start to
finish in order to provide a full context for the recommendations.
In particular, the application process issues addressed by the Task
Force include the following:

Guiding principles for the application process;

Accessibility of the application process and the need for plain
language forms and documents;

Marketing;

Waiting lists;

Occupancy standards;

Rent reform;

000 oo
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OCCUPANCY TASK FORCE

€ Screening applicants, including applicants with non-traditional
tenant histories;

€ Reasonable accommodations in the application and screening
process; ‘

@ Disability-related inquiries; and

4 Determinations involving alcohol and controlled substances.

Chapter 2 -
Management

The application process ends when the housing provider makes
the decision to admit an applicant. Next, the housing management
process begins, encompassing orientation, execution of the lease,
move-in, occupancy and lease compliance. The Task Force ad-
dressed the following topics within the housing management proc-
ess:
€ Guiding Principles for the housing management process;
® The lease; '

& Preventing and addressing lease violations;

& Unit transfers; and A

€ Retention of housing during hospitalization or residential treat-
ment.

Chapter 3 -
Evictions

Executive Summary-2

Eviction from public or assisted housing is a very serious sanc-
tion; it not only displaces the resident, it also discontinues the sub-
sidy that makes housing affordable to that resident. Eviction is
nonetheless occasionally necessary. Experience shows that some in-
dividuals are not willing to meet the essential obligations of tenancy
and must be removed in order to preserve the viability of the hous-
ing development. Given the shortage of public and assisted housing,
and the difficulty of preserving this housing, the Task Force also
stresses the need to remove those whose conduct is destructive to
the development.

An equitable eviction policy will authorize the eviction, in ap-
propriate circumstances, of those residents whose conduct violates
essential provisions of the lease, those whose conduct repeatedly vio-
lates minor provisions of the lease, and those who allow others to do
so. The Task Force views the proper use of eviction as focusing gen-
erally on whether and how seriously the conduct in question ad-
versely affects the housing community. In addition, the Task Force

'



Executive Summary

recommends that except as noted, the statutes, regulations, hand-
books and lease provisions regarding eviction not be changed.
The report addresses the following topics:

Alternatives to eviction;

Alternatives after eviction, to prevent homelessness;
Notices;

Drug abuse and drug related crime;

Criminal activity as grounds for eviction;

Former users of illegal drugs;

Fraud;

Minor crimes and off-premises criminal activity;

Public housing grievance procedure;

Residents’ liability for the actions of others;

Consideration of all the facts and circumstances;

Criminal activity prior to admission;

Subsidy termination - certificate and voucher programs; and
Subsidy termination - assisted housing.

L 2K 2K 2K 2% 2R 2K 2K 2K 2R 2 2 2R 2K 2

Chapter 4 -
Reasonable
Accommodations

Reasonable accommodation is a creative, challenging and evolv-
ing area of disability law and practice, affecting every aspect of ad-
missions, occupancy and evictions. The Task Force believes that,
despite many uncertainties as to what is required by law, it is possi-
ble to craft sound, basic, reasonable accommodation policies and
procedures which will satisfy the intent of the law without subject-
ing either persons with disabilities or housing providers to unin-

-tended burdens.

This chapter tackles a wide range of reasonable accommodations
issues with the intention of providing guidance on the procedural
elements essential to achieving compliance. Specifically, the chapter
is organized as follows:
€ Regulatory and case-law references that provide background on
the concept of reasonable accommodation followed by brief dis-
cussion of program accessibility requirements (the self-evalu-
ation and transition plan);

Discussion of a definition of reasonable accommodation;
Statement of principles applicable to reasonable accommoda-
tions, drawn from current law and regulation and describing
both affirmative requirements and the regulatory limits placed
on the implementation of the concept;

L 2R 2
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4 Examination of the regulatory limits that apply to accommoda-
tions (undue burdens and fundamental alterations);

€ Recommendations on effective implementation of reasonable ac-
commodations; ,

@ Review of diverse reasonable accommodation issues including
disagreements about types of accommodation, accommodations
in the occupancy cycle, procedures related to service animals,
and the use of interpreters; and

€ Recommendations for HUD Technical Assistance.

Chapter 5 -
Fundamental
‘Alterations

Executive Summary-4

Both Section 504 of the Rehabilitation Act of 1973 and the Fair
Housing Amendments Act of 1988 anticipate that, at some level, the
compliance action requested or required may exhaust available re-
sources or so alter the housing program that the action becomes in-
feasible. Housing providers are required to judge the feasibility of
compliance actions against two criteria: fundamental alterations in
the nature of the program and undue financial and administrative
burdens. This chapter frames these issues in the context of program
operations and management.

Fundamental alterations in the nature of the program and un-

- due financial and administrative burdens raise issues of resource

management, capital planning, and ultimately, program funding.
Many compliance actions can be absorbed with existing program
funds, but the cost of making some programs accessible and re-
sponding to some requests for accommodations will require that
Congress recognize the need for increased funding levels. Greater
flexibility in HUD’s rules governing the use of operating and capi-
tal budgets is also required. Specific changes in budget operating
procedures and formula calculations are recommended. The Task
Force also makes a general recommendation to increase the level of
modernization funds for both public and assisted housing.

This chapter includes:

Examples of actions that might result in fundamental altera-
tions;

Suggestions for evaluating fundamental alterations in light of
the program purpose and any services delivered on site;
Treatment of profit at assisted housing properties;

Principles that explain how the undue burdens test is unique to
each reasonable accommodation request and how to judge the

*e o o



Executive Summary

impact of compliance actions against available program re-
sources;

Use of operating and capital budgeting line items for reasonable
accommodation and other compliance requirements;

Program factors to consider when assessing undue burdens;
Procedural frameworks for evaluating undue financial burdens
in public and assisted housing; and

A plan for identifying unfunded accessibility needs.

* 60 o

Chapter 6 -
Certificates and
Vouchers

During the course of its deliberations, the Task Force generally
discussed issues that could be addressed in a unified manner for all
federally subsidized housing programs, such as the need for plain
language forms and communications. Thus, the Task Force wishes
to make clear that all such global recommendations, such as the
need for plain language and timely and adequate notice, apply in
the Section 8 Certificate and Voucher programs.

However, the Task Force also dealt with issues in the public
housing and project-based assistance programs, such as admissions
procedures, that could not be so readily carried over into the con-
text of the Certificate and Voucher programs; this posed a particu-
lar challenge. In those programs the housing authority does not
admit an applicant to housing, is not the resident’s landlord and
does not evict. Instead, in a delicate balance among the three parties
involved, the housing agency provides a rental subsidy to the par-
ticipant and, as a quid pro quo to the private landlord’s receipt of a
portion of the market rent, enforces specific regulatory provisions
incorporated into the Housing Assistance Payments contract. Be-
tween the private landlord and the resident-recipient flow another
set of rights and obligations, arising from the lease, the HAP con-
tract, federal law and regulation and state law.

In this chapter, the Task Force has addressed only those issues
that were of particular concern to Task Force members or were con-
gruent with issues raised in the project-based context. The Task
Force has not attempted a wholesale critique of the Certificate and
Voucher programs nor wholly rewritten any area of program ad-
ministration. Nor has the Task Force, in particular, dealt with the
proposed regulations to consolidate the Certificate and Voucher pro-
grams, which have not yet been implemented and so do not repre-

Executive Summary-5
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sent current practice. This Chapter includes recommendations con-
cerning:

Expirations/extensions of time;

Exemptions to fair market rents;

Assistance for individuals with disabilities;
Waiting lists;

Evictions/terminations of assistance;

Lease terminations in the first year of the lease;
Damage and vacancy claims;

Housing quality standards;

Reasonable accommodations; and
Portability/mobility.

L 2K 2K 2K 2K 2K 2K 2% 2K 2R 4

Chapter 7 -
Support Services

Executive Summary-6

This chapter examines the intersection of housing and services
and makes recommendations to Congress, HUD and the Depart-
ment of Health and Human Services about improving coordination,
access, and delivery of services in an independent housing context.
Many people who live in federally subsidized housing need, want
and are eligible for services that have some form of federal subsidy
or some form of federal mandate or encouragement. Services could
help maintain tenancies and independence, promote economic and
educational opportunity, and generally enhance the lives and oppor-
tunities of those who live in federally subsidized housing. The Task
Force believes that one major problem is that the housing and serv-
ice systems often do not understand one another or work in a coor-
dinated way to help the same individual. Because issues of
coordination can be addressed only if HUD and HHS work together,
this chapter makes recommendations to HHS even though the Task
Force was created to advise Congress about HUD matters.

Part A of this chapter covers general services and housing issues
and recommendations to ensure the provision of services to resi-
dents. Part B reviews the planning and funding complexities of fed-
eral, state and local programs, including recommendations to HUD
and HHS. Part C discusses collaborative agreements between hous-
ing and services providers.
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Chapter 8 -
Clearinghouse

In a number of discussions, the Task Force addressed the prob-
lems associated with the lack of effective coordination among hous-
ing providers, supportive service providers, tenant representatives
and advocates. We were also troubled by the general unavailability
of adequate, reliable, technical assistance on reasonable accommoda-
tion procedures and substance. .

The Task Force concluded that one way of addressing both
problems was to recommend that Congress require that each state
receiving federal housing assistance establish a model clearinghouse
program, to be funded by the HOME and CDBG programs. This
chapter discusses the scope and purposes of such clearinghouses.

Chapter 9 -
Confidentiality

Because every housing file contains personal information about
applicants and residents, privacy and confidentiality are persistent
concerns. The civil rights and housing program laws and regula-
tions all address some aspects of privacy and confidentiality, but
they leave many questions unanswered. Thus, the Task Force rec-
ommends that HUD research the variety of questions and issues
that the chapter lists, consult with interested parties, and issue
prompt and responsive guidance. The questions include issues relat-
ing to law enforcement, reasonable accommodations, resident
screening and eviction committees, state and local laws, and service
coordinator and provider responsibilities.

Chapter 10 - NIMBY

NIMBY, the Not In My Back Yard syndrome, both contributes
to and is a form of housing discrimination. Like all forms of dis-
crimination, NIMBY has ripple effects on subsidized housing
providers. When a neighborhood association successfully prevents
people with disabilities, people with low incomes, and people with
no homes from moving in, it not only exacerbates the pressure on
subsidized housing providers to house these groups, but it rein-
forces the stereotype that subsidized housing exists for the purpose
of keeping “the undesireables” out of “decent” neighborhoods.

NIMBY, like the dearth of affordable housing, has permeated
the Task Force’s deliberations. Thus, the purpose of this chapter is
two-fold. It describes how community perceptions and stereotypes
can limit housing opportunities for individuals and families with

Executive Summary-7
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low- and very low-incomes; while emphasizing that every individ- -
ual and family should have an opportunity to choose from a variety
of housing options, including private, public, federally-assisted, scat-
tered site and supportive housing. Second, this chapter offers a num-
ber of specific recommendations to Congress and the Executive
Agencies with regard to housing discrimination. This chapter is not
an endorsement of one type of housing option over others but

rather an endorsement of individual choice and empowerment. The
Task Force was unanimous in its identification of discrimination as
a major problem for everyone involved in the housing industry.

Closing Note on
Recommendations
to HUD

Executive Summary-8

Most of the Task Force’s recommendations for HUD action sug-
gest that HUD develop “guidance” for housing providers. The term
“guidance” means examples, models, and samples, of letters, forms,
procedures, systems, etc., designed to help housing providers with-
out imposing new requirements on them. The Task Force recom-
mendations for guidance should not be interpreted by HUD as
creating new requirements.



Introduction

Federal housing programs face a daunting array of problems
that reach far beyond “bricks and mortar.” Increased crime, grow-
ing numbers of persons who are homeless, economic and social
trends that have swelled the ranks of individuals and families need-
ing federal assistance, the persistence of housing discrimination,
and growing numbers of applicants and residents who do not have
the skills or supports to help them meet essential lease require-
ments, all add up to what seem like insurmountable problems in
federal housing programs. In addition, the number of housing units
in the private market that were affordable to poverty level individu-
als and families decreased by 2.9 million between 1974 and 1985 —
roughly half to demolition and half to upgrading for higher income
renters.

The declining private market has increased the importance of
federal housing subsidy programs for renters with low- and very-
low incomes. However, these programs experienced massive cuts
during the 1980s. Funding levels for additional affordable housing
were reduced by more than 80 percent.! And the nation does not
have a national housing policy that meets the various needs of low-
and very-low-income families and individuals. At this writing, the
trend continues.

To confront these problems innovative programs and efforts
have sprung up across the country to promote quality communities
in public and assisted housing. Communities are using empower-
ment strategies to reduce drug-related crime and violence, bring
educational and job related training programs into public and as-
sisted housing programs, and implement other initiatives that cre-
ate hope and opportunity among residents. Housing providers and

1 A Decent Place 1 Live, The Report of the National Housing Task Force, 1625 Eye
Street, N.W., Washington, D.C., March 1988, p. 10. In 1989, 9.7 million households
were eligible for, but did not receive, HUD-funded housing assistance. The State of the
Narion’s Heusing, 1992 Joint Center for Housing Studies of Harvard University,
Cambridge, Massachusetts, p. 18.
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introduction-2

supportive service agencies are entering into collaborative agree-
ments to help residents who want and need services obtain assis-
tance. In response to still developing case law, many housing
providers and advocates are working to educate themselves, each
other, and applicants and residents about fair housing and reason-
able accommodation laws.

It is against this background of despair and hope that the Occu-
pancy Task Force has performed its congressional charge.

The Occupancy Task Force was created by Section 643 of the
Housing and Community Development Act of 1992 (Public Law
102-550, See Appendix 1). Congress created the Task Force after
hearing testimony about the complex issues raised by housing
young residents with disabilities together with elderly residents.
Testimony also focused on a variety of occupancy issues and the in-
consistent, often conflicting, HUD instructions on the occupancy
rules governing public and assisted housing.

In the context of reduced funding for existing housing pro-
grams, and an inadequate supply of affordable housing for all low in-
come families, Congress tried to address these concerns in a number
of ways. It

(1) Authorized assisted housing providers to limit portions of or
all of some properties to housing for the elderly only;

(2) Authorized public housing agencies, through a HUD ap-
proved allocation plan, to designate properties for elderly residents
only, residents with disabilities only, or to continue to offer mixed
housing;’

(3) Authorized limited funds for service coordinators to be em-
ployed by public and assisted housing providers;*

(4) Authorized a set-aside of rental vouchers for persons with
disabilities, Section 811;’

2 Proposed regulations have not been issued for all assisted housing programs,

especially those receiving Secrion 8 assistance. See PL. 102-550, Subtite D, Sections
651-658.

3 On7 January 1994 HUD issued in the Federal Register (pgs. 1244 - 1257) proposed

rules to implement this section of the 1992 housing act. See PL 102-550, Subtitle B,
Section 622 (a).

4 See PL 102-550, Subtitle E, Sections 671-677. The law authorizes specific amounts for
public housing ($30 million), Section 8 projects ($15 million), vouchers ($5 million)
and “such sums” for old Section 202 projects, including the use of residual receipts.

5  See PL 102-550, Subtite E, Section 623. Section 601 of the Act specifies that funding
is dependent upon increases over the previous year’s funding for the Section 811



Introduction

(5) Created the Occupancy Task Force to review existing regula-
tions and guidance and propose criteria for occupancy in public and
assisted housing including reasonable performance and behavior
standards for residents, and standards for compliance with civil
rights laws.

Congress’s
Mandate to the
Task Force

Section 643 of the 1992 Housing Act established the composi-
tion of the Task Force, defined the duties of the task force mem-
bers, and described HUD’s responsibilities to support the Task
Force. Section 643 also requires HUD to issue a Notice of Proposed
Rulemaking within 3 months of the delivery of the Task Force’s fi-
nal report. The act requires that HUD “take into consideration” the
final Task Force report. HUD is also directed to solicit public com-
ment on its proposed rules for at least 60 days.

The Task Force’s responsibilities, as set forth in the law, are as
follows:

“The Task Force shall...

(A) review all existing standards, regulations, and guidelines
governing occupancy and tenant selection policies in feder-
ally assisted housing;®

(B) review all existing standards, regulations, and guidelines
governing lease provisions and other rules of occupancy for
federally assisted housing;

(C) determine whether the standards, regulations, and guide-
lines reviewed under...(A) and (B) provide sufficient guid-
ance to owners and managers of federally assisted housing
to—

project-based program.

6  The term as used in the law includes public housing , project-based assistance under
Section 8, section 202 as amended by section 801 of the 1990 National Affordable
Housing Act, section 202 prior to the NAHA amendment, housing financed under
section 221 (d) (3), housing insured, assisted or held by HUD, a State or a State
agency under section 236, housing constructed or substantially rehabilitated under
section 8 (b) (2) of the 1937 Act as in effect prior to 10-1-83. See PL. 102-550, Subtitle
C, Section 643(a}4)(A).

introduction-3
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(i) develop procedures for preselection inquiries sufficient to
determine the capacity of applicants to comply with reason-
able lease terms and conditions of occupancy;

(ii) utilize leases that prohibit behavior which endangers the
health or safety of other tenants or violates the rights of
other tenants to peaceful enjoyment of the premises;

(iii) assess the need to provide, and appropriate measures for
providing, reasonable accommodations required under the
Fair Housing Act and Section 504 of the Rehabilitation Act
of 1973 for persons with various types of disabilities; and

(iv) comply with civil rights laws and regulations; and

(D) propose criteria for occupancy in federally assisted hous-
ing, standards for the reasonable performance and behavior
of tenants of federally assisted housing, compliance stand-
ards consistent with the reasonable accommodation require-
ments of the Fair Housing Act and Section 504 of the
Rehabilitation Act of 1973, standards for compliance with
other civil rights laws, and procedures for the eviction of ten-
ants consistent with sections 6 and 8 of the United States
Housing Act of 1937; and

(E) report to the Congress and the Secretary of Housing and
Urban Development....”

It is important to note that the statute does not ask the Task
Force to revisit the decisions Congress reached regarding mixed
populations. Instead, the law emphasizes the procedural and opera-
tional issues associated with adapting the occupancy cycle to accom-
modate Fair Housing and Section 504 obligations.

The Task Force is to inquire into “existing standards, regula-
tions, and guidelines” that affect occupancy and tenant selection
policies, lease provisions and other rules of occupancy. These are
day-to-day activities for most housing providers. Additionally, the
Task Force is asked to determine if sufficient guidance exists in the
areas of: preselection inquiries, lease provisions that prohibit cer-
tain types of behavior, the need to provide for and the measures for
providing reasonable accommodations, and compliance with civil
rights laws and regulations. Again, the topics noted are operational
issues affecting the manner and conduct of the business relation-
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ship between the manager and the resident or applicant seeking
housing.

The law asks the Task Force to produce a report that proposes
criteria for occupancy that include reasonable performance and be-
havior criteria for residents, compliance standards consistent with
reasonable accommodation requirements, standards for compliance
with other civil rights laws, and procedures for the eviction of ten-
ants. Task Force recommendations are intended to provide guid-
ance that is “...additional to and consistent with the Department’s
existing Fair Housing Amendments Act regulations [and]...exist-

ing federal lease and grievance procedures.”(Legislative history,

Housing and Community Development Act of 1992, H. Rep. 102-
760, pp. 139-140.)

Membership

The law directs the Secretary to appoint members representing
the interests of “...owners, managers, and tenants of federally as-
sisted housing, public housing agencies, owner and tenant advocacy
organizations, persons with disabilities and disabled families, or-
ganizations assisting homeless individuals, and social service, men-
tal health, and cther non-profit service providers....” The law did
not specify the exact number or mix of groups to be represented.
These decisions were left to the Secretary’s discretion.

Former HUD Secretary Kemp selected 33 individuals for the
Task Force. Current HUD Secretary Cisneros appointed one addi-
tional Task Force member, bringing the total to 34. The individuals
selected represent a cross-section of the interests described in the
law. '

The Charter

The Task Force charter, dated December 31,1992, was publish-
ed in the January 7, 1993 Federal Register and is reproduced at Ap-
pendix 3. The charter was prepared by HUD and presented to the
Task Force members at the first meeting on January 15, 1993. Both
the charter and its publication are required by the Federal Advisory
Committee Act (FACA). With respect to the purpose of the Task
Force, the charter reiterates the main points of the law. The charter
also includes provisions on the organization of the Task Force, such
as the term of appointment for members, meeting requirements, re-

introduction-5
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cordkeeping, HUD’s estimated support costs, and reports to HUD
and Congress.

The Charter specified the following operating principles for the
Task Force:
Limited the number of members to 35
Required that the membership elect a Chairperson
Authorized the Chairperson to appoint subcommittees
Specified that the Task Force meet at least twice (The Task
Force and its subcommittees met 9 times over 1993-94, not in-
cluding 3 public hearings.)
Required that all meetings be open to the public and that notice
of Task Force and subcommittee meetings be published in the
Federal Register 15 days in advance of the meetings.

LR 2R 2K J

*

How the Task
Force Operated

1 h Introduction-6

At the first Task Force meeting, the Chairperson and Vice-chair-
person were elected and the membership reviewed its charter. The
Task Force decided to structure its work to reflect the occupancy cy-
cle and created three subcommittees: admissions and screening, oc-
cupancy and management, and evictions. Each sub-committee was
co-chaired by a housing provider representative and an appli-
cant/resident representative. Several members chose to serve on
more than one subcommittee which resulted in sequential, rather
than simultaneous, subcommittee meetings.

Task Force members participated in an orientation and training
meeting in February, followed by 3-day working meetings in
March, April, May, June, and July of 1993.

Task Force subcommittee members identified the issues, regula-
tions, policies and statutes that became the subject of working pa-
pers, which the subcommittee members drafted (the Task Force
had no budget for staff or consultants). The papers circulated
within the subcommittees and the Task Force for review and com-
ment. The combination of writing, presentation, discussion, and
subsequent editing of the working papers sharpened the issues for
the members. The process was repeated many times. The working
papers were eventually edited and combined to form the chapters in
the draft report.

Task Force meetings were open public meetings announced in
the Federal Register as required by the FACA. Persons in the audi-
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ence often participated in the discussion, and sometimes the writ-
ing, as subcommittee working papers were reviewed and redrafted.

In order to reach agreement on the discussion and recommenda-
tions in the report, the Task Force adopted the principle of essen-
tial consensus. Essential consensus required that a super-majority
support the issue before it could be adopted. Specifically, when four
or more Task Force members disagreed with the majority, essential
consensus was not achieved and further discussion ensued. The use
of this principle eliminated situations where a single individual
might be called upon to cast a deciding vote or where a minority re-
port might otherwise have been recommended. It also offset any
inequity in number between provider groups and applicant/resident
groups.

Although the report reflects the essential consensus of the Task
Force, individual members, or the organizations they represent,
may not agree with every part of the report.

The Draft and Final
Reports

A second important decision reached by the Task Force was to
prepare a draft report prior to the public hearings and comment pe-
riod required by the law. With a draft report the public comment pe-
riod could be used to respond to the “product” of Task Force debate
and deliberations.

The draft report was released for public comment on August 31,
1993. The comment period terminated, with a one month exten-
sion, on December 1, 1993. Over 370 public comments were re-
ceived and analyzed by Task Force members. Chapter teams (one
housing provider representative and one applicant/resident repre-
sentative) were created to review the comments, summarize the is-
sues and concerns of commenters, and suggest revisions to the draft
report. The draft report and the comment summaries were reviewed
in a four-day meeting held in January of 1994. Chapters were re-
vised and edited based on the public comments received.

Task Force members prepared a second draft for review at the
February 1994 meeting. At this meeting final language was adopted
and the report authorized for submission to HUD and Congress.

The statute requires HUD to draft regulations that “take into
consideration” the final report issued by the Task Force. A notice of
proposed rulemaking is due 90 days after the submission of the final

introduction-7
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report. A 60-day public comment period is required after which
HUD has 60 more days to issue a final set of regulations.

Goi ng Forwa rd Early in our proceedings, we discovered that our different back-

from Here grounds and experiences resulted in our having very different per-
spectives and expectations about the rights and responsibilities of
residents and providers. This final report is a first attempt to draw
the issues together into a common perspective. '

The recommendations contained in the report will help raise

the collective understanding of how the Fair Housing Act and Sec-
tion 504 must work in the field. None of us on the Task Force be-
lieve that our work is definitive, but it is an example of the
collaborative efforts that must follow if the quality of life is to be im-
proved for those families served by the public and assisted housing
programs.

Introduction-8



Preface

Funding and
Financing Issues

Throughout its deliberations and recommendations, one theme
about which Occupancy Task Force members agreed was that low-
income people should have more housing choices than they do at
present. The issue of housing choice, along with many other con-
cerns the Task Force addressed, is complicated by scarcity of re-
sources. The Task Force therefore proposes a number of
recommendations aimed specifically at funding and cost issues. The
Task Force agreed, for example, that if there were a sufficient
amount of different types of housing assistance available, the cur-
rent tension in ‘elderly’ housing developments between their eld-
erly and non-elderly residents with disabilities would be, if not
eliminated, greatly diminished. Many younger people with disabili-
ties would, in all probability, choose voucher-type assistance over
apartments in ‘elderly buildings’ if they were offered a choice.

The Occupancy Task Force believes that the United States
should devote an amount to low-income housing development, op-
eration and preservation that is at least equal to the amount of tax
expense of the higher-income mortgage interest subsidy. While all
Task Force members recognize the need to cut federal expendi-
tures, we believe the budget ax has fallen too heavily on those
Americans least able to bear it.

The Occupancy Task Force also believes that in an era of lim-
ited funding, it is necessary to support existing assisted housing re-
sources before developing and funding new, perhaps more
glamorous, programs.

Specifically, the Task Force recommends the followmg

In each of the past fourteen years, HUD’s budget has proposed less
money for public housing operating subsidies than PHAs were
eligible for under law. Public housing operating subsidies should

Preface-1
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be funded at 100% of eligibility without OMB’s assumptions
about illusory savings.

The Performance Funding System’s allowable expense level
should be raised to reflect increased costs for fair housing and
Section 504 requirements, as well as costs for service coordina-
4 tion for residents’.

2 Section 8 Existing Fair Market Rents and housing Voucher Payment
Standards should be fine-tuned with respect to sub-market areas
and set at levels high enough to reflect increased costs for fair
housing and Section 504 requirements and so that they do not
have the effect of limiting recipients’ choices of the neighbor-
hoods in which they can live.

3 Section 8 New Construction and Substantial Rehabilitation Rents
should be adjustable to reflect increased costs for fair housing
and section 504 requirements, as well as costs for service coordi-
nation for residents and necessary expenses for security beyond
that provided by local law enforcement.

4  The Community Partnerships against Crime (COMPAC) should be
authorized and funded at a level sufficient for housing authority
programs of prevention, treatment and law enforcement in pub-
lic housing neighborhoods beyond that required to be provided
by the locality.

5 Many public housing developments are in poor condition today be-
cause of years of deferred funding for maintenance. The modern-
ization needed for viable public housing developments should be
completed over the next ten years. This will require funding at a
level of at least $4.2 to $4.5 billion per year for the combination
of the Comprehensive Grant, CIAP (Comprehensive Improve-
ments Assistance Program), MROP (Major Reconstruction of

1 For example, illusory savings are those which are due to increases in resident incomes

i (when, in fact, resident incomes are decreasing), IRS matching (when such matching
merely increases move-outs and vacancies rather than income) and vacancy
reductions.

2 The assumption is that services would, in most cases, be delivered by others, but that

i without the housing provider helping residents find and use services, that such

i services will not benefit all residents who need and are eligible for them.

Preface-2
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Obsolete Projects) and Severely Distressed programs. HUD
should manage the assisted housing programs so that their main-
tenance needs are funded as they accrue.

Non-viable public housing developments should be replaced unit-for- "
unit with a combination of region-wide project-based units and
permanent tenant-based assistance as determined by the PHA
and its democratically elected resident association.

Project-based units should be in scattered site developments.
Total Development Cost ceilings must be high enough to permit

- building appropriately sized units designed to foster family liv-

ing, compatible with all neighborhoods.

Current levels of tenant-based assistance (certificates and vouchers)
should be preserved by renewing expiring instruments.

The HUD-assisted housing stock should be preserved through the
variety of mechanisms found in Title II of the 1987 Act, Title VI
and Title VIII of the 1990 Act and Title IV of the 1992 Act. Own-
ers should be provided with the appropriate mixture of Loan
Management Set-Aside Section 8 and Flexible Subsidy Capital
Improvement loans. When preservation is not viable, residents

of subsidized units should be provided with tenant-based subsi-
dies.

All reasonable steps should be taken to renew expiring project-
based assistance, and when renewal is not feasible, residents of
subsidized units should be provided with tenant-based subsidies.

When viable developments are located in distressed neighborhoods,
Community Development funding should be provided to revital-
ize the neighborhood.

Receipt of CDBG (Community Development Block Grant)and
HOME funds should be predicated upon the locality’s submis-
sion of a credible Fair Housing Plan and compliance with the
Plan once approved.

When Congress authorizes new programs, such as Family Self Suffi-
ciency, HOPE for Elderly Independence, and the myriad of resi-
dent empowerment programs, they should analyze the cost to
housing providers and resident associations to administer the

Preface-3



OCCUPANCY TASK FORCE

programs. Participation in such programs should not be man-
dated unless additional administrative funding is provided.

Preface-4
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Background In the application process all providers of federally assisted hous-
ing execute a series of steps — some required by the federal govern-
ment as a condition for receiving subsidy, and others dictated by
good management practice - before admitting applicants to the
housing they own or manage.

Every owner of federally assisted housing, whether a public
agency such as a housing authority, a non-profit corporation or a
for-profit investor-owner is bound to both a broad standard of non-
discrimination and to program-specific technical requirements in
the admission process. The federal government’s right to demand
compliance is based on the law of the land (as it has changed and
evolved) and the terms of the specific contracts with HUD that
housing providers signed prior to development.

The term “application process” means the methods used to take
applications, determine eligibility, conduct screening, verify infor-
mation provided by applicants, compute rent, manage waiting lists,
select tenants, offer them units and ultimately, execute leases. The
term “housing provider” means the owner/manager of federally as-
sisted housing and includes housing authorities, non-profit, limited-
profit and for-profit entities.

In preparing all its material on admissions, the Occupancy Task
Force has attempted to balance two sets of rights:
€ The rights of all applicants to be treated fairly and judged on

their individual merits according to performance and behavior-

based standards derived from the requirements of tenancy; and
@ The rights of owners to establish performance and behavior-

based standards for admission that will protect the rights of resi-

dents and the physical and financial integrity of the property.
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Many of the recommendations of the Task Force involve action
by HUD. In a few of the recommendations the Task Force suggests
that HUD adopt or revise regulations. These regulations would cre-
ate or amend requirements for housing providers.

Most of the Task Force’s recommendations for HUD action sug-
gest that HUD develop ‘guidance’ for housing providers. The term
‘guidance’ means examples, models, and samples of letters, forms,
procedures, systems and other materials designed to help housing
providers without imposing new requirements on them. Such guid-
ance should take into account variations among housing providers
based upon size, location and availability of other services and serv-
ice providers. The Task Force recommendations for guidance

should not be interpreted by HUD as creating new requirements for
housing providers.

Principles
Governing
Admission to
Federally-Assisted
Housing

12

The dual goals of admitting to federally assisted housing only
eligible applicants who can comply with appropriate selection crite-
ria while ensuring that the admission process is open and non-dis-
criminatory require housing providers to exercise a high level of
judgment and sensitivity. Housing providers need clear and objec-
tive policies to guide their staff as they review and weigh each appli-
cation on its merits. The eleven principles listed below already exist
in federal law and regulation, but are not found in any one location.

The Occupancy Task Force recommends that HUD issue guid-
ance incorporating the principles listed below to help housing
providers, applicants, advocates and service providers to under-
stand the balance required between the individual rights of appli-

cants and residents and the need to maintain a quality living
environment.

1. The essential commandment of the anti-discrimina-
tion laws is that each individual be treated on his or her
merits, without presumption of abilities based on race,
color, religion, sex, age, national origin, disability, handi-
cap or familial status, recognizing that specific program
requirements may limit participation under the law.

2. Atthe time of initial application, housing providers
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may properly confirm the presence of an applicant’s dis-
ability as a condition of statutory eligibility in the context

of rent computation, qualifying for specific developments
or units or reasonable accommodations.

3. Housing providers should require all residents to meet
performance-based standards for the occupancy of an as-
sisted unit as stated in the tenant/resident obligations sec-
tion of the lease.

4. Housing providers must employ “performance and be-
havior” admission requirements defined by the provider's
lease. Admission requirements may not be defined by the
resident’s presumed needs nor by the biases of other resi-
dents. Specifically, as currently required by the 55041 and
Fair Housing rules, a housing provider may not consider
“ability to live independently”.

5. Applicant Screening methods should be targeted to-
ward determining the likelihood that any applicant will be
able to meet the essential requirements of tenancy as ex-
pressed in the léase. These essential requirements may
be summarized as follows:

'@ to pay rent and other charges under the lease in a timely

manner;

& to care for and avoid damaging the unit and common ar-
eas, to use facilities and equipment in a reasonable way,

to create no health or safety hazards, to report mainte-
nance needs;

4 not to interfere with the rights and enjoyment of others,

and not to damage the property of others;
4 not to engage in criminal activity that threatens the

health, safety or right to peaceful enjoyment of other resi-

Federal Register Vol.53, No. 106, June 2, 1988: On page 20218, the preamble to the

§504 reguiations states, “After carefully considering the comments received regarding
the phrase ‘capable of independent living’ in §8.3 of the proposed rule the Department

has determined to delete the phrase from the definition. Instead, the definition as

revised focuses upon an occupant of multifamily housing being capable of complying

with all obligations of occupancy either without supportive services or with
supportive services provided by persons other than the recipient.”

-
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1-4

dents or staff; and not to engage in drug-related criminal
activity on or near the premises; and

4 to comply with necessary and reasonable rules and pro-
gram requirements of HUD and the housing provider; to
comply with health and safety codes.

6. Any initial evaluation of an applicant must be disabil-
ity-neutral, not seeking any information beyond the mini-
mum required to clarify specific eligibility’ and screening
issues, and not based on any disability-related presump-

tion about the applicant’s ability to meet the essential ob-
ligations of the lease.

7. If any applicant with a disability or handicap cannot
satisfy the requirements of tenancy because of previous

rental history, housing providers must, if requested by the
applicant:

& consider whether any mitigating circumstances related to
the disability could be verified to explain and overcome
the problematic behzwior;3 and

4 make a reasonable accommodation that will allow the ap-
plicant to meet the requirements.

8. A reasonable accommodation allows the applicant
with a disability to meet essential requirements of ten-
ancy; it does not require reducing or waiving essential re-
quirements. Applicants and providers are each
responsible for working together to identify the specific
accommodation that each accepts as reasonable.

9. Accommodations are not reasonable if they require
fundamental alterations in the nature of a program or im-
pose undue financial and administrative burdens on the
housing provider. Likewise, providers may not be re-
quired to make specific accommodations or physical
modifications if equally effective alternatives permit full
program participation.

See development-specific eligibility on page 20.

Public housing authorites are required to consider mitigating circumstances for ali
applicants.
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10. If an applicant with disabilities who would otherwise
be rejected based on objective screening criteria asserts
that mitigating circumstances would overcome or out-
weigh the negative information obtained in screening, the
provider may not dismiss the assertion but instead may re-
quire the applicant to verify the mitigating circumstances.

If the applicant’s claim of mitigating circumstances is
based on a disability, the housing provider may make in-
quiries about the applicant’s assertions, but only to the ex-
tent necessary to confirm the applicant’s claim.

11. If an applicant with disabilities, who would otherwise
be rejected based on objective screening criteria, asserts
that he or she could meet the requirements of tenancy
with assistance that the housing provider is not obliged to
offer, the provider may require verification that the assis-
tance will be provided and accepted and will allow the ap-
plicant to comply with essential lease requirements.

Lease addenda or conditional leases requiring the con-
tinuation of such assistance after admission are not per-
mitted by Fair Housing Laws* and are not necessary,
since the issue after admission is lease compliance, not re-
ceipt of services. A resident who fails to comply with the
lease is subject to lease enforcement, up to and including
eviction, when warranted.

If the assistance to be provided includes treatment, verifi-
cation may include inquiries only to the extent necessary
to confirm the applicant’s assertions.

In developing policies and procedures guided by these princi-

ples, housing providers must not only establish documents that are

fair and clear, but must also ensure that staff are trained in current
methods.

Many housing providers already operate according to the princi-

ples stated above, and most who do not already do so want to com-

ply. It must be recognized, however, that carrying out these

Different lease terms are prohibited by 24 CFR § 100.65 (a) and-§100.65 (b)(1).

LA
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principles increases the operating costs of housing , not just in-
itially, but on a continuing basis. Materials, procedures and systems
must be adjusted to take into account the needs of individual appli-
cants and residents for reasonable accommodations. The applica-’
tion process and the housing management process may be more
deliberate as staff respond to families’ individualized needs. Exist-

ing staff must be trained and better qualified staff must be hired in
the future.

The Occupancy Task Force recommends that HUD budget for
and Congress appropriate funding sufficient to offset the costs of

housing provider compliance with Fair Housing and §504 re-
quire:muznts.5

The lesson that all housing providers should take from Cason vs.
Rochester Housing Authority® is that practices will be found to be dis-
criminatory if they have a discriminatory effect, regardless of the
housing provider’s stated intentions to the contrary. In particular,
housing providers are no longer permitted to screen for “ability to
live independently” because such screening will have the (illegal) ef-
fect of denying admission to otherwise qualified applicants with dis-
abilities.

In the remaining sections of this chapter the Occupancy Task

Force has attempted to explain and give examples of how these prin-
ciples would be implemented.

Nondiscrimination
Requirements

1-6

All providers of federally assisted housing must comply with Ti-
tle VI of the Civil Rights Act of 1964, Title VIII of the Civil Rights
Act of 1968 (as amended by the Community Development Act of
1974 and the Fair Housing Amendments Act of 1988), Executive
Order 11063, Section 504 of the Rehabilitation Act of 1973, the Age
Discrimination Act of 1975, Titles I and III of the Americans with
Disabilities Act (if applicable) and any legislation protecting the in-
dividual rights of tenants, applicants or staff that may subsequently
be enacted.

This means that housing providers must not discriminate be-

5  See the Preface discussion of Funding and Financing Issues.
6 748 F. Supp. 1002 (W.D.N.Y 1990).
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cause of race, color, age, sex, religion, familial status, disability,
handicap or national origin in the leasing, rental, or other disposi-
tion of housing or related facilities, including land, included in any
project or projects under its jurisdiction or in the use or occupancy
thereof. _

Under specific conditions described in the Fair Housing
Amendments of 1988, housing providers are permitted to limit oc-
cupancy of certain developments to ‘older persons’ (including eld-
erly people with disabilities) and are exempt from the familial status
provisions. (Regulations are found at 24 CFR § 100.303 and 304.)

Not all ‘elderly housing’ covered by the Housing Act of 1992 can
meet the tests prescribed in the FHAA and, thus, although permit-
ted to limit occupancy to elderly families will not be permitted to
bar elderly families that include children.

In addition to the classes protected under Federal Law, housing
providers must be aware of protections that may be provided by
state law or local ordinance. Many localities and some states, for ex-
ample, forbid discrimination on the basis of sexual preference or
sexual orientation.

Current HUD rules require each housing provider to havea -
written policy on non-discrimination which must state that the
housing provider will not, on account of race, color, sex, age, relig-
ion, disability, handicap, national origin or familial status:

1. Deny to any family the opportunity to apply for housing,

nor deny to any qualified applicant the opportunity to lease
housing suitable to its needs;

2. Provide housing which is different from that provided
others;

3. Subject a person to segregation or disparate treatment;

4. Restrict a person’s access to any benefit enjoyed by others
in connection with the housing program;

5. Treat a person differently in determining eligibility or
other requirements for admission;

6. Deny a person access to the same level of services; or

7. Deny a person the opportunity to participate in a plan-

A
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ning or advisory group which is an integral part of the hous-
ing program.

The housing provider must not automatically deny admission to
a particular group or category of otherwise eligible applicants (e.g.,
families with children born to unmarried parents, elderly pet own-
ers, or families who receive welfare). Each applicant in a particular
group or category must be treated on an individual basis in the nor-
mal processing routine. 7

Housing providers must identify and ehmmate situations or pro-
cedures that create a barrier to equal housing opportunity for all. In
accordance with Section 504, housing providers must make physical
or procedural changes to permit people with disabilities to take full
advantage of the housing program. The prohibition against dispa-
rate treatment is the legal basis for the prohibition against lease ad-
denda and conditional leases for persons with disabilities.®

Applicant screening criteria must be related to an applicant’s
ability to meet essential lease requirements. Housing providers
could not, for instance, insist that applicants be registered voters be-
fore being admitted to their housing. Some registered voters will
pay their rent and care for their units - others will not. Thus, the
use of such a criterion in the screening process would be pointless
and unfair”

Waiting list administration, in particular, may be subject to a
considerable amount of political and personal pressure. Accepting
an applicant from a lower waiting list position before one in a
higher position violates policy, federal law, and the civil rights of
the other families on the waiting list."

Discussion

The above-listed requirements are neither new nor revolution-
ary, but the Occupancy Task Force felt they warrant re-emphasis.
Housing providers need to ensure that their application processes
are open and intelligible'" to applicants with disabilities.

7  HUD Handbook 7465.1 REV-2, 1 4.1.a(5) and HUD Handbook 4350.3 1 2-27 (b).
8  Different lease terms are prohibited by 24 CFR § 100.65 (a) and §100.65 (b)(1).

9  HUD Handbook 7465.1 REV-2, 1 4.1.a(5) and HUD Handbook 4350.3 1 2-27 (b).
10 But see HUD Section 504 regulations, 24 CFR § 8.27(a}(2).

11

The term ‘intelligible’ means effective communication with persons wnh disabilives
required of all housing providers by 24 CFR § 8.6(a). If housing providers ask all
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Nondiscrimination is of critical importance in the operation of a
housing development, both because compliance is essential to the
programs’ purposes and because illegal discrimination is subject to
very severe civil penalties (including punitive damages) usually not
covered by general liability insurance

Accessi bility and 14 The Occupancy Task Force recommends that HUD make clear
Plain Language the requirement that the application facility and process be ac-
cessible and intelligible to applicants with disabilities.

15 The Occupancy Task Force recommends that HUD develop sam-
ple application materials in ‘plain language’ versions. HUD
should clarify the affirmative requirement for housing providers

to communicate with applicants with disabilities in a manner in-
telligible to them.

Discussion

Most housing providers are well aware that programs used by
residents must be made accessible. Application and management of-
fices, hearing rooms, community centers, laundry, crafts and bingo
rooms and so on must be available for use by residents with a full
range of disabilities. If these facilities are not already accessible (and
located on accessible routes), they must be made so or be relocated,
'subject only to the undue financial and administrative burden test.

As housing providers are also aware, documents intended for
use by applicants and residents must be presented in accessible for-
mats for those with vision or hearing impairments, but, equally im-
portantly, they should be written simply and clearly to enable
applicants with learning or cognitive disabilities to understand as
much as possible.

The issue of “plain language” is significant because federally as-
sisted housing, like many government programs, uses a significant

applicants and residents how to communicate with them, the method designated by
persons with disabilities would be considered ‘intelligible.’ Examples include: using
auxiliary aids, sign language interpreters, large type, or plain language written

materials, oral communication or communication with a third party designated by the
persons with disabilities.
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amount of jargon that staff tend to overlook because they are so fa-
miliar with it. In addition, because of increasing levels of litigation,
many housing documents are excessively legalistic. This is counter-
productive because not only applicants and residents, but also staff
will have difficulty comprehending such materials.

It is true that some of the concepts that must be described rela-
tive to eligibility, rent computation, applicant screening, reasonable
accommodations, and lease compliance are complicated, but offer-
ing examples will help applicants and residents understand the is-
sues involved. ‘

In writing materials to be used by applicants and residents,
housing staff should keep in mind that mental retardation, learning
disabilities and other cognitive disabilities may affect the appli-
cant’s ability to read or understand - so rules and benefits may have
to be explained verbally - perhaps more than once.

The Occupancy Task Force recommends that HUD require all
housing providers to ask all applicants at the point of initial con-
tact whether they need a form of communication other than
plain language paperwork. Some alternatives include but are not
limited to sign language interpretation, having materials ex-
plained orally by staff, either in person or by phone, providing
large type materials, offering information on tape, or having
some third party representative, (a friend, relative or advocate,
named by the applicant) accompany the applicant to receive, in-

terpret and explain housing materials and be present at all meet-
ings and discussions.

As a general rule, the following information should be prepared
in plain language accessible formats:
€ Marketing and informational materials
4 Information about the application process
€ The application form
€ All form letters, notices etc. to applicants and residents
€ General statement about reasonable accommodation
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& Orientation materials for new residents'>

& The lease and house rules (if any)13

4 Guidance or instructions about care of the housing unit

¢ Information about opening, updating or closing the waiting list
4 All information related to applicant rights (to hearings, etc.)

In addition to written materials, housing providers need to
think about the way the development’s signs indicate how to get
around. Signs that use color or pictures may be easier for everyone
to follow.

Housing providers may be able to provide referrals to agencies
or individuals who help applicants with the application process.
This third party assistance could range from baby-sitting or trans-
portation to interpretation or broader advocacy. Small PHAs or
owners might wish to contact other local agencies that advocate for
persons with disabilities for their sources for interpreters, architects
who understand Section 504 and the ADA and other professionais
who will be needed to comply fully with HUD’s requirements.

For further information about how housing providers can con-
nect with agencies and individuals who serve the same clientele, see
the section of this report on the Clearinghouse.

Marketing

Marketing or outreach requirements are very different in public
housing and assisted housing. In the Section 8 project-based assis-
tance programs current law requires that an Affirmative Fair Hous-
ing Marketing Plan, approved'* by HUD, outline the housing
provider’s strategy to reach those eligible families least likely to ap-
ply for housing, but this plan is applicable primarily at initial lease-
up. In public housing no marketing at all is required, although
having vacant ready-to-rent units has led many PHAs to begin mar-
keting. In addition, the Fair Housing L.aw requires all housing
providers to “affirmatively further the goals of Fair Housing”. For
example, all marketing materials must comply with Fair Housing
Act requirements with respect to wording, logo, size of type, etc.

12 An exception 1o this suggestion would be materials mandated by state or local law.,
13 The Model Lease for Assisted Housing should be made available in 3 plain language
version.

14 See HUD Handbook 4350.3 ¥ 2-20 and Appendix 4 to this Handbook.

-1
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A series of issues are germane to any housing provider consider-
ing a marketing campaign.

The Occupancy Task Force recommends that HUD offer guidance

and sample materials" to housing providers on marketing mate-
rials and techniques: :

4 Marketing should accurately describe the housing units, applica-
tion process, waiting list and preference structure.

4 Marketing should be “plain language” and may use more than
strictly English-language print media.

4 An effort should be made to target all agencies that serve and ad-
vocate for potentially eligible applicants (e.g. persons with dis-
abilities, to ensure that accessible/adaptable units are used by
people who can best take advantage of their features).

& Marketing materials should make clear who is eligible: individu-
als and families, people with both physical and mental disabili-
ties.

4 Housing providers’ responsibility to provide reasonable accom-
modations to people with disabilities should be made clear.

Small housing providers may be able to reduce their costs by
using a clearinghouse as described in Chapter 8.

HUD grants housing providers wide latitude in designing appli-
cation methods and forms to meet their needs so long as tests of fair-
ness and accessibility are met. At some stage in the application
process, all housing providers are required to obtain written applica-
tions with all the information needed to determine whether an ap-
plicant can be admitted, what kind of unit is needed, whether a
preference should be granted, and what rent will be paid.

The Occupancy Task Force recommends that HUD make it clear
that housing providers are not permitted to require that all appli-
cants complete a written application form without assistance,
since such a requirement will have a disparate impact on appli-
cants with disabilities who cannot read, write or understand writ-
ten materials. Housing providers must, if requested, provide or
obtain help for such applicants to complete their applications.'®

15 For assisted housing, see HUD Handbook 8025.1.
16 Some housing providers may wish 1o contract with an individual or agency to provide
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The Application rrocess

The application form can and should tell staff everything
needed to determine whether the applicant family is eligible, whom
to contact to perform tenant screening, and how to compute rent.
There are many other types of information that may be requested
on the application form, but no data should be obtained that will
not actually be reviewed and used. The more complex the applica-
tion form, the more time staff will spend reviewing it and explain-
ing it to applicants.

- The Occupancy Task Force recommends that HUD issue guid-

ance for housing staff to explain to all applicants what screening
standards will be used and how screening information will be
verified.

Waiting List

Waiting List Structure

The organization of the waiting list, the method by which appli-
cants will be chosen from the waiting list and offered available
dwelling units, and the circumstances in which a transfer would
take precedence over a new admission must all be incorporated into
the housing provider’s admission and selection policy. For PHAs
the Tenant Selection and Assignment Plan (typically a part of the
PHA’s Admission and Occupancy Policy), which must be submit-
ted to HUD for review and approval before implementation, covers
the PHA’s policy on offering units and transfers. Any changes being
made to a Tenant Selection and Assignment Plan must likewise be
reviewed and approved by HUD. For providers of assisted housing
the document that describes waiting list structure and administra-
tion is the Resident Selection Plan, for which HUD approval is not
required.

Housing providers maintain a chronological list of applicants
that notes the date and time of each application. In one sense this
document is the waiting list, but, in reality, a housing provider with
units of different sizes and types, or a PHA with many different lo-
cations will sort applications into sub-lists, first by the unit size(s)
and type of units for which applicants qualify. For example, hous-

this service to applicants and residents.
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The application form can and should tell staff everything
needed to determine whether the applicant family is eligible, whom
to contact to perform tenant screening, and how to compute rent.
There are many other types of information that may be requested
on the application form, but no data should be obtained that will
not actually be reviewed and used. The more complex the applica-
tion form, the more time staff will spend reviewing it and explain-
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The organization of the waiting list, the method by which appli-
cants will be chosen from the waiting list and offered available
dwelling units, and the circumstances in which a transfer would
take precedence over a new admission must all be incorporated into
the housing provider’s admission and selection policy. For PHAs
the Tenant Selection and Assignment Plan (typically a part of the
PHA'’s Admission and Occupancy Policy), which must be submit-
ted to HUD for review and approval before implementation, covers
the PHA’s policy on offering units and transfers. Any changes being
made to a Tenant Selection and Assignment Plan must likewise be
reviewed and approved by HUD. For providers of assisted housing
the document that describes waiting list structure and administra-
tion is the Resident Selection Plan, for which HUD approval is not
required.

Housing providers maintain a chronological list of applicants
that notes the date and time of each application. In one sense this
document is the waiting list, but, in reality, a housing provider with
units of different sizes and types, or a PHA with many different lo-
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and type of units for which applicants qualify. For example, hous-

this service 1o applicants and residents.
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ing providers typically maintain a special waiting list for units that -
have special features to accommodate persons with disabilities. This
helps ensure that the units go to families that really need them and
that the units are not inadvertently offered to families without mem-
bers who have the disabilities for which the units are designed.
After applications are sorted into sub-lists by size and unit type,
they will be divided into Federal Preference and non-Federal Prefer-
ence categories, any local preferences in effect would be considered
and each category would be sorted by date and time of application.

Occupancy Standards

All the sorting, dividing and categorizing described above must
take into account the new interpretation of occupancy standards re-
quired by the 1988 Fair Housing Amendments Act. Housing
providers are no longer permitted to simply assign households to
unit sizes based on the age, sex and relationship of family members
as was done in the past, because such methods have a disparate im-
pact on families with children. Now, most households will qualify
for more than one unit size. For example, a single person household
will qualify for both an efficiency and a one bedroom unit, while a
family composed of a mother, two daughters and a son might qual-
ify for a two or a three bedroom unit.

HUD has never had explicit occupancy limits, although the
guideline had always been two persons per bedroom.

The Occupancy Task Force recommends that HUD establish (by
regulation) either maximum occupancy standards based on the
square footage of the habitable area in the entire unit or in each
of the dwelling unit’s bedrooms, or, at a minimuem, some sort of
occupancy guidance that will hold housing providers harmless.

The Occupancy Task Force recommends that HUD issue guid-
ance to assist housing providers in determining the minimum oc-
cupancy standards taking into account unit size, age, gender and
relationship of applicant family members.

Relationship Between HUD-Established Standards
or Guidelines and Local Codes

When maximum occupancy limits are established by HUD un-
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der a national standard, housing providers can compare them to the
occupancy requirements under local housing codes. If the local
housing code were equivalent to or not more restrictive than HUD’s
national standard, housing providers could safely use the local code.
If, on the other hand, the local code were more restrictive than
HUD’s national standard, the housing provider could contact
HUD?’s Office of Fair Housing and Equal Opportunity to request an
investigation into whether the local code is discriminatory and, un-
less HUD’s investigation finds the local code nondiscriminatory,
should use the HUD standard. Legal research suggests that the
housing provider is not fully protected by complying with a dis-
criminatory local code.

Occupancy Task Force Member Points of View on
Occupancy Standards

At the present time members of the Occupancy Task Force are
not in agreement about square footage limitations or whether they
should be applied to the entire unit or just to the bedrooms. Some
members favor the BOCA Code, which requires 120 square foot
minimum for a bedroom for two people. Others feel the limit
should be 50 square feet per person, which would permit two people
in a 100 square foot bedroom. Still others like the Uniform Housing
Code, which permits two people in a 70 square foot room and an ad-
ditional person for each additional 50 square feet of habitable space.
Habitable space does not include closets, halls, stairs, mechanical
rooms, bathrooms or kitchens.

Some Occupancy Task Force members recommend permitting
the greatest possible number of people to occupy a housing unit be-
cause this maximizes the limited assisted housing stock. Also, these
members feel that the choice of unit size is appropriate to meet each
family’s needs is best made by the family. The importance of this
choice is heightened because it is informed by the cultural stand-
ards, traditions and mores of the family. Occupancy standards that
recognize the family’s choice avoid imposing inappropriate cultural
standards.

Other Occupancy Task Force members disagree with this view
because they note that wear and tear increases with population den-
sity and excessive population density throughout an assisted hous-
ing site increases the degree of management difficulty as well as the
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stress under which the residents live and interact. They favor a
smaller maximum number of occupants to avoid wearing out their
units, thus preserving them for assistance to future applicants.

The comments received on the Preliminary Report of the Occu-
pancy Task Force reflect the same divergence of views as those ex-
pressed by Task Force members.

Limitations on Occupancy in Certain Developments

There will be rare instances when over-riding considerations of
health and safety will mandate a lower maximum occupancy stand-
ard than that suggested by the local code or a HUD-mandated na-
tional standard. Examples would be developments with on-site
water or waste-water systems of limited capacity, developments
with narrow halls or doors or insufficient exits to permit maximum
occupancy due to the Fire and Life Safety Code, etc. In such cases,
the housing provider must be prepared to defend any limitations on

occupancy that fall below those suggested by the standard HUD
adopts.

Placing Applicants on Waiting Lists

Housing providefs may take two approaches to placing appli-
cants on sub-lists. Those who have the capacity may place appli-
cants on sub-lists for all the unit sizes for which they qualify and
then permit the families to accept or reject the units when they
come to the top of the first list. Another alternative is to ask fami-
lies to declare a unit size preference. At this writing both these op-
tions may not be practical for providers that have very long lists or
possible for those with automated waiting list systems that do not
permit families to be placed on multiple lists, so families must (at
least until the software is modified) declare a unit size preference.
The approach of asking families to declare a unit size preference
will work only if it is administered fairly.
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The Occupancy Task Force recommends that HUD require fami-
lies to be given full information on the sizes of units on the sub-
lists and the length of the probable wait on all lists,”’ and permit
families to change their designation if their circumstances
change (e.g., they have another baby or formerly had housing

and they become homeless). ‘

The Occupancy Task Force recommends that HUD permit hous-
ing providers to require families to sign a statement agreeing to
remain in the unit they initially accept until a change in their
family circumstances justifies a transfer.

This provision prevents families from accepting a unit that is
smaller than they really want and then immediately requesting a
transfer to a larger unit (which is very costly to the housing
provider and unfair to other applicants who wait longer for a larger
unit). '

The Waiting List and the Tenant Selection and
Assignment Plan (Public Housing)

Even after waiting list software is modernized, many applicants
for public housing will probably wish to declare a unit size prefer-
ence rather than to take their chances and wait for the first offer,
particularly if they strongly prefer a larger unit rather than the
smallest for which they qualify. This is because HUD’s model Ten-
ant Selection and Assignment Plans A and B permit families to be
offered only one choice or three choices of units after which they
are placed at the bottom of the waiting list.

Families will rarely be in the same position on sub-lists for dif-
ferent sizes of units, and sub-lists for smaller units tend o move
more quickly than those for larger units, so a family that prefers a
larger unit should ask not to be listed on the smaller unit sub-list.
Otherwise, they will probably rise to the top of a list for a small unit
size they do not want, be offered one or three units, reject them all
and be moved to the bottom of all the sub-lists.'®

17 The information provided on the probable wait can be no more than a good faith
estimate, since a host of factors beyond the control of the housing provider will
contribute to the actual length of time families spend on the list.

18 Because assisted housing is not subject 1o the Tenant Selection and Assignment Plan

117
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Waiting Lists for Special Units

Some units have special features to accommodate the needs of
families with specific disabilities (e.g. mobility impairment, vision
or hearing impairment). Under existing Section 504 regulations
housing providers must target these units first to current residents

and then to applicants who want and can verify the need for such
features.

The Occupancy Task Force recommends that HUD require all
providers to have lease clauses that require persons who are in-
itially admitted to units with special features for persons with
disabilities (because no one on the waiting list needs such a
unit) to move to another unit when someone already in resi-
dence or on the waiting list needs the special features of the unit.

Public housing units that may be designated for the elderly and
near elderly pursuant to the 1992 Housing Act and units for persons
with disabilities will have separate waiting lists, composed of per-
sons who want and need such housing, though any such units ready
for sixty or more days must be offered to non-elderly persons. In
some privately owned assisted housing (such as Section 202 and 811

programs), occupancy may be limited to persons who are elderly or
have disabilities.

Federal Preferences

Existing federal law gives applicants who live in substandard
housing (including those who meet the narrow definition of home-
lessness), who are displaced through no fault of their own, or who
are paying more than 50% of their monthly income for shelter a spe-
cial preference for admission. These federal preferences have differ-
ent regulatory requirements in public vs. assisted housing and do
not apply to Section 236 or Section 221 housing without Section 8
assistance.

Under the 1990 National Affordable Housing Act providers of
assisted housing are permitted to allocate 30% of their new move-
ins each year to families who do not qualify for the federal prefer-
ences. For public housing the statutory ceiling has been raised (in

limitations, these considerations do not apply.
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the 1992 Act) to 50% of those admitted. As of March 1994 the Final
Preference Rule had not yet been issued.
At present, the definitions of homelessness used in the federal
preferences often have the unintended consequence of forcing indi-
R viduals and families who have been in transitional housing, institu-
tions or temporarily living as guests in homes not their own (rather
than simple overcrowding) to take the very destabilizing step of go-
N ing to the streets or a shelter in order to qualify as homeless. This
system is inhumane for the persons involved and unnecessarily
costly to the housing and service systems.

25 The Occupancy Task Force recommends that HU'D revise the
definitions of homelessness throughout its programs to correct
the problems described regarding federal preferences.

Local Preferences

Regulations permit housing providers to employ local prefer-
ences for admission to housing. Among applicants who qualify for
both Federal and local preferences, the federal preferences will usu-
ally take precedence over local preferences, including those man-
dated by state law. Local preferences may be used to determine
order of housing offers or to select among federal preference holders.

26 The Occupancy Task Force recommends that HUD issue the final
% : rule on preferences to clarify that local preferences are subject

to the Fair Housing Law, and, therefore, may not have a dispro-
portionate effect on a protected class.'’

Updating the Waiting List

When the waiting list is updated an applicant is usually con-
tacted and given a reasonable period in which to contact the hous-
ing provider to indicate a desire to remain on the waiting list. Most
providers will withdraw the applications of families that fail to con-
tact them, or whose letters requesting contact are returned because
the applicant has moved. This practice is acceptable so long as the
provider reinstates applicants who can show a good reason for fail-

19  For the assisted housing programs, HUD has already done this in Handbook 4350.3 ¢
2.28 (d) and (e).
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ing to contact the provider within a reasonable time beyond the
time originally specified (e.g. being in the hospital, attending a fu-
neral out of town).

The Occupancy Task Force recommends that HUD clarify the re-
quirement that housing providers grant reasonable accommoda-
tions by reinstating applicants with disabilities who fail to
respond within the reasonable time frame, but only for reasons that
are related 1o thewr disabilities.

Examples would include the provider’s mailing a written notice
to an applicant with disabilities who already indicated that he could
not be reached by mail but should, instead, be contacted by tele-
phone, or the provider’s correctly notifying the advocate of an appli-
cant with disabilities (because the applicant had requested such a
notification) at a time when the advocate was out of the office for a.
prolonged period, or the provider’s mailing a written notice to an
applicant with mental illness at a time when the applicant’s illness
made it impossible for her to respond. In all these cases the appli-
cants’ failure to respond in a timely fashion is related to a disability

and not the fault of the applicant. Thus, all these applicants should
be reinstated.

Determining
Eligibility

1-20

Programmatic Eligibility

Since the 1990 National Affordable Housing Act’s provisions
are fully implemented, the only program-wide eligibility criterion
for most assisted and public housing programs is income.”

In public housing built and assisted before October 1, 1981
twenty-five percent of those admitted may be Low Income families.
The remaining families must be Very Low Income.”! Section 8 cer-
tificates and vouchers are limited to families of Very Low Income.

20 The Task Force points out the distinction between being eligible (i.e., meets the
housing program’s statutory and regulatory requirements) and being qualified (i.e.,
meets the housing provider’s nondiscriminatory resident selection criteria). Also,
some programs require “family” status as a condition for eligibility, but it is housing
providers, not HUD, who define the term “family”. Many housing providers definc 2

family as “two or more persons who will live together in the assisted dwelling unit.”
21 Ingeneral, Low Income families are those with incomes berween 50% and 80% of the

&
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Development-Specific Eligibility

In addition to these overall eligibility standards based on in-
come, certain assisted developments have development-specific eli-
gibility requirements. For example, Section 202 developments were
permitted by statute to limit occupancy to elderly persons, people
with specific types of disabilities or some mix of these two, depend-
ing on the 202 sponsor’s original contract with HUD.?

Some assisted housing is specifically designated for people over
age 62 plus, for example, people with mobility impairments. In this
example, families whose head, spouse or sole member was 62 or
older (including such families with any type of disabilities), plus
families whose head, spouse or sole member was under 62 and had a
mobility impairment (in addition to any other disability) would be
eligible. The housing provider in this example would be permitted
to verify that applicants under age 62 had a mobility impairment,
but would not be permitted to verify other disability-related infor-
mation except with respect to rent or reasonable accommodation.
The reader should keep in mind that the term “mobility impair-
ment” is a broad one and embraces not only people using wheel-
chairs, but also people using crutches or walkers, people with
artificial limbs or any condition that limits their mobility.

Eligibility for Specific Units

Assisted developments now have or will have (as a result of fu-
ture renovations) at least five percent of their units accessible to or
adaprable for persons with mobility impairments?. These units are
supposed to be used by families that need the units’ special fearures.
Accordingly, housing providers are permitted to ask all applicants
whether they need such features or other accommodations such as a
unit with no stairs, or an extra bedroom for a live-in-aide or for

area median income, while Very Low Income families are those whose incomes are
below 50% of the area median income.

22  In 1990 Congress divided the old 202 program into a new 202 program limited to
elderly families and the 811 program for persons with disabilities and handicaps. The
811 program is authorized with both a project-based component (equivalent to 202)

and a tenant-based component (equivalent to Section 8 Certificates and Vouchers).
23 See24 CFR § 8.22 (b). New units are covered now, others if and when they are

renovated. New assisted housing developments must also have at least 2 percent of
their units accessible to or adaptable for persons with hearing or vision impairments.

1-21
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large medical equipment. If applicants indicate a need for special
unit features, they will be required to verify such need.

Should no current residents or no one on the waiting list need
specially adapted units, housing providers are permitted to lease
them to families who do not need the special features. The housing
providers must, however, have a lease provision that requires these
families to transfer to another suitable unit when in the future some-
one can document a need for the special unit.

Computing Rent
and Rent Reform

1-22

Rent Formula and Deductions

At this time the formula for rent computation is established in
statute. Families in public housing or Section 8 programs pay the
highest of:

& 30% of adjusted monthly income;
@ 10% of monthly income (minimum rent); or
& Welfare rent (not applicable in most states).

Annual income is anticipated income for the twelve months fol-
lowing certification or recertification. Adjusted income is deter-
mined by deducting certain amounts from annual income.

Two deductions are available only to “elderly families”: families
whose head, spouse or sole member is 62 years of age or older or dis-
abled or handicapped:

& a flat deduction of $400 per year; and
& a deduction of unreimbursed medical expenses to the extent
that they exceed 3% of annual income.

The other deductions are available to all families that qualify for
them:
€ A deduction of $480 for each dependent, which includes family

members other than the head or spouse who are under age 18 or

full time students, disabled or handicapped;

@ A deduction of child care expenses for children under age 13;
and

@ A deduction of expenses for care of or apparatus for handi-
capped family members to permit a family member (including
the handicapped member) to be employed.
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Screening
Applicants

30

Establishing Applicant Selection Criteria

In many ways, the single most important thing a housing
provider can do to control the quality of life and protect the physi-
cal and financial integrity of a development is to perform thorough
and thoughtful screening before admitting applicants. Such screen-
ing helps ensure that the families admitted will pay their rent, care
for their units, and respect the rights of their neighbors.

The Occupancy Task Force recommends that HUD’s guidance on

screening include and reflect all aspects of the discussion in this
Report.

While the leases of different housing providers will vary, some-
times in significant ways, the essential obligations for all leases will
be the same. Screening policies and methods should be designed to
ensure that all applicants can meet the five essential obligations of
lease compliance summarized as: timely payment, care of the prem-
ises, respect for the rights of others, avoiding criminal activity, and
complying with other reasonable requirements.

Stating this concept does not mean it is easy to accomplish.
Housing providers must be thoughtful, thorough and creative to de-
velop and implement policies and methods to ensure both that all
applicants meet relevant standards and that no applicants who are
eligible and able to meet the standards are rejected because of un-
conventional tenancy histories.

As recently as ten years ago, the average applicant for assisted
housing was living in other rental housing, often substandard hous-
ing, but rental housing with a landlord who could verify tenant his-
tory. This is no longer true. A sizable proportion of applicants today
are living in shelters, are doubled or tripled up with family mem-
bers or friends, are living in institutions because no suitable hous-
ing is available, or are living on the street. Clearly the standard
questions staff ask applicants are not all relevant in this case and

others must be developed.
What Screening May Not Do

Screening must not discriminate against applicants illegally;
i.e., it may not have the effect of rejecting applicants on the basis of
their race, religion, sex, age, familial status, handicap, disability or

1-25
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national origin. Such discrimination is prohibited by federal law. In
addition, screening on the basis of membership in a socio-economic
class, such as unwed mothers, or public assistance recipients, has
been prohibited by case law. Screening also may not employ criteria
that are unrelated to an applicant’s desirability as a resident.”

Screening may not be conducted by using unverifiable informa-
tion as the basis for rejection of an applicant. Any information used
in forming the decision to reject an applicant must be verified so
that the provider can defend its decision.

History of Previous Tenancy

Housing providers review an applicant’s housing history to pre-
dict future compliance with essential lease obligations. Most provid-
ers check housing history for three to five years prior to
certification. This is a logical approach, since conduct (whether fa-
vorable or unfavorable) that took place longer ago than five years is
not as reliable a predictor of future conduct as more recent actions.
The questions housing providers need to answer about all applicant
households relate directly to the five essential obligations of lease
compliance:

4 Will the applicant pay rent and other charges under the lease in
a timely manner?

4 Will the applicant care for and avoid damaging the unit and the
common areas, use facilities and equipment in a reasonable way,
create no health or safety hazards, and report maintenance
needs?

€ Will the applicant avoid interfering with the rights and enjoy-
ment of others, and avoid damaging the property of others?

@ Will the applicant not engage in criminal activity that threatens
the health, safety or right 1o peaceful enjoyment of other resi-

dengg and staff and not engage in drug-related criminal activ-
ity?

25 Ses, e.g., Thomas v. Housing Authority of Linle Rock, 282 F. Supp. 575 (E.D. Ark., 1967)
(unwed mother); Ressler v. Pierce, 692 F.2d 1212 (9th Cir. 1982) (rational relationship
between the selection criteria and purpose of the program is necessary).

26 Most housing providers ask all applicants whether they are current users of illegal
drugs, since such persons potentially bring problems to the development. This
question is legal because such persons have been specifically excluded from
protections under the Fair Housing Act.
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4 Will the applicant comply with necessary and reasonable rules
and program requirements of HUD and the housing provider,
and comply with health and safety codes?

In addition to the above aspects of tenancy, housing providers
may examine other types of behavior that relate to specific lease pro-
visions. For example, in a development with tenant-paid utilities,
staff would check each applicant’s history of utility payment and
whether the applicant could obtain utility service.

Under existing rules, housing providers are not permitted to
pass through costs of screening to applicants, since this would have
the effect of discouraging people of very low income from applying
for the very housing designed to assist them.

Answering the questions about ability to comply with essential
lease provisions is comparatively straightforward for applicants who
have been living in private rental housing. Housing providers can
make inquiries of all the applicant’s landlord(s) for the past three to
five years. A second method of investigating probable lease compli-
ance is a home visit to the current rental unit. When permitted by
state law, most housing providers check applicants’ criminal histo-
ries. Other options are credit checks or services that check court re-
cords for lease enforcement actions or judgments.

It is more difficult to obtain information about housing history
when applicants have less conventional housing backgrounds. Such
applicants may have no landlords or no credit history, and some-
times have no place where the housing provider can do a home
visit. Those who have been homeless or institutionalized for some
or all of the period being reviewed, may need assistance in recon-
structing their housing histories or finding alternative ways to dem-
onstrate future lease compliance. Providers should be prepared for
lengthy interviews to assist such applicants. Suggestions are offered
in the verification section of this chapter about the kinds of ques-
tions housing providers can ask when applicants have non-tradi-
tional housing histories. ‘

Simple fairness and good judgment suggest that housing provid-
ers limit all forms of investigation to issues specifically related to
past housing history and future lease compliance, and look very
carefully into contradictory findings. For example, if the current
landlord gives an applicant a poor reference, but two previous land-
lords are quite positive, there are at least two possibilities: the appli-
cant’s lease compliance has deteriorated in current housing (a bad
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sign) or; the present landlord, perhaps for reasons unrelated to ten-
ancy, does not like the applicant. Until the housing provider investi-
gates the situation more fully, it is not possible to make a decision.

The Occupancy Task Force recommends that HUD issue guid-
ance permitting applicants with disabilities who have spent
some or all of the past three to five years in medical or other fa-
cilities” receiving treatment to provide only third-party verifica-
tion of the dates (beginning to end) when they were receiving
treatment and were not living in housing.

Persons in this situation may not be required to document the
nature of the condition for which they were being treated, nor may
they be required to divulge any other medical information, includ-
ing the name of the medical treatment facility.”® For example, the
verification of the dates during which the applicant was in a resi-

dent facility might come from a credible third party such as an attor-
ney or a case worker.

The Occupancy Task Force recommends that HUD issue guid-
ance permitting housing providers to require an applicant to pro-
vide other verification of ability to comply with the essential
provisions of the lease, if the applicant verifies only the dates
during which the applicant was in a medical facility and the pe-

riod covered by the medical treatment is recent or of significant
duration.

Since medical treatment facilities are not equivalent to housing,
there being no rent charged, no responsibility for unit maintenance,
no opportunity to engage in criminal conduct, and no lease in ef-
fect, the housing provider loses nothing by not being able to verify
future lease compliance through medical facilities.

Other verification of ability to comply with the essential provi-
sions of the lease might include proof of some form of financial re-

27 The term “medical facilities” means hospitals, clinics, or other institutions whose
primary purpose is medical or clinical care. In addition, the term might include
half-way houses, group homes or transitional living facilities whose primary purpose
is to provide treatment. Inquiries about lease compliance would be permitted of such
faciliries if their primary function is housing.

28 In some instances the applicant may wish to use a medical facility as a reference for
some aspect of lease compliance, but such a choice rests with the applicant.
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sponsibility (making a regular monthly payment other than rent),
some demonstration of ability to care for property or proof of train-
ing in how to care for an apartment, verification that the applicant
is not engaged in criminal activity, and other documented evidence
that the applicant can comply with sensible rules or the housing
provider’s lease. A housing provider need not offer housing to an ap-
plicant who can provide no documentation of ability to comply

with the essential obligations of the lease.

Medical History vs. Verification of Mitigating
Circumstances

Currently, HUD’s rules will not permit housing providers to
make inquiries into the nature or extent of disabilities, but nothing
in this guidance would prohibit the housing provider from seeking
verification of medical information presented by an applicant with
disabilities who would otherwise be unable to comply with the ten-
ant selection criteria. Such medical information is usually offered
either to explain mitigating circumstances or in seeking a reason-
able accommodation.

For example, if an applicant had a poor rental history but stated
that the previous history was caused by a disability that is now be-
ing successfully treated, the housing provider would be permitted
to verify: ~
@ that the applicant did, in fact, have a disability; and
@ that the former problems were caused by the disability; and
€ that the present treatment can reasonably be expected to prevent

the recurrence of the problems.

If an applicant’s former housing problems were due to the appli-
cant’s resisting or refusing treatment, the housing provider would
be justified in verifying whether the applicant would be reasonably
likely to continue with the current treatment. In this instance it still
would not be necessary for the housing provider to obtain medical
informarion beyond verifying the applicant’s assertions about the
reasons for past problems, the likelihood of continuing treatment
and that the treatment will remedy the problem. Further discussion
on this topic continues under the heading of Mitigating Circum-
stances, Reasonable Accommodations and Verifications.
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Current Use of lllegal Drugs and Former Users of
Illegal Drugs®®

One of the areas on which housing providers have sought better
guidance relates to illegal drug use. No housing provider wants to
admit a current user of illegal drugs because of the potential for at-
tracting drug related crime. The Fair Housing Act explicitly states
that current users of illegal drugs are not a protected class and per-
mits providers to reject such applicants.

Likewise, 24 CFR § 966.4 (1)(5)(I), the lease rule governing evic-
tion for criminal activity, states, “A PHA may require a family mem-
ber who has engaged in the illegal use of drugs to present evidence
of successful completion of a treatment program as a condition to
being allowed to remain in the unit.” At the same time housing
providers may not engage in screening that has a disparate impact
on former users of illegal drugs,” since such persons are members
of a protected class — persons with disabilities. Former users whose
housing histories reveal no problems that would point to future
lease compliance problems are typically admitted without fanfare
because, very often, screening staff are never aware of the appli-
cants’ status as former substance abusers.

The point when the issue becomes most delicate is when either
problems with housing or criminal histories emerge during screen-
ing or the applicant’s own disclosures indicate that the applicant
may be a current user of illegal drugs but the applicant claims to be a
former user of illegal drugs. The issue here is not that a person who
is a former user of illegal drugs is guaranteed admission to assisted
housing — she must still meet all aspects of the tenant selection cri-
teria — but that a person who is a former (rather than current) user
of illegal drugs is a person with a disability and thus eligible for con-

sideration of mitigating circumstances and reasonable accommoda-
tions.

29 In this section and elsewhere in this report the terms “illegal drugs” and “illegaily
used controlled substances” are used interchangeably, as are the rerms “drug abuser”,
“current user of illegal drugs”, and “current illegal user of a controlled substance”,

30 A former user of illegal drugs is defined by ADA and §504 as “an individual who has
successfully completed a supervised drug rehabilitation program and is no longer
engaging in the illegal use of drugs, or has otherwise been rehabilitated successfully
and is no longer engaging in such use, or is participating in a supervised
rehabilitation program and is no longer engaging in such use...”
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33 The Occupancy Task Force recommends that HUD issue guid-
ance permitting housing providers to require an applicant to
document, in 2 manner that would convince a reasonable per-
son, that he or she is not a current user of illegal drugs if objec-

tive evidence

3! raises a question about the issue. Documentation

that an applicant is not a current user of illegal drugs could in-
clude:

& Verification from a reliable®? drug treatment counselor or pro-

gram administrator indicating that the applicant is/has been in

treatment, that there is a reasonable probability of success in re-

fraining from use of illegal drugs, is complying with the require-

ments of the treatment program and that the applicant is not

currently a user of illegal drugs;

Verification from a self help program indicating that the appli-

cant is/has been participating in their program, that there is a

reasonable probability that the applicant will be successful in re-

fraining from use of illegal drugs, and, that the applicant is not

currently a user of illegal drugs;

Verification from a probation or parole officer that the applicant

has met or is meeting the terms of probation or parole and with

respect to illegal use of a controlled substance;33

A voluntary interview with a substance-abuse screening team

made up of local professionals who will indicate that the appli-

cant has a reasonable probability of success in refraining from

use of illegal drugs; and

Voluntary drug testing. Testing should be an option, not a re-

quirement and several parameters must guide a housing

provider’s use of the option:

4 Drug tests must be conducted at facilities that use the Na-
tional Institute of Drug Abuse Guidelines; and

@ The test must screen for illegal drugs only and applicant’s

31

2

33

Objective evidence could include, but is not limited to, information obtained in
screening such as staternents of the applicant or landlord, home visit reports, police
reports, or claims by the applicant seeking consideration of mitigating circumstances.
The term “reliable” is used solely to address the concern that housing providers

should not have to rely on the expertise of persons who have demonstrated a pattern
of providing inaccurate or unreliable information.

If applicants have been arrested for drug-related crimes, the terms of their probation
or parole very often require drug testing, so such a verification is quite worthwhile.
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use of prescription drugs that contain controlled substances
must be taken into account; and

4 The housing provider must pay for all costs associated with

drug testing unless the costs are otherwise reimbursed as
HUD guidance already requires. Such cost is an allowable
project expense. '

The Occupancy Task Force notes that when an applicant has a
history of treatment followed by recidivism, or is in treatment as op-
posed to having completed treatment, more documentation may be
necessary to convince a reasonable person that the applicant is not a
current user of illegal drugs. The applicant may be required to show
in what ways his/her current situation and claim to be considered a
‘former user of illegal drugs,’ and his/her ability to comply with the
essential terms of the lease are different from previously unsuccess-
ful efforts to stop using illegal drugs.

Alcohol Abuse and Applicant Screening

The questions about alcohol abuse and screening are different
from those posed by illegal drug use. First, alcohol is a legal drug,
so simple use or even abuse of alcohol is not grounds for rejecting
an applicant. Further, applicants who are alcoholics are, by defini-
tion, disabled, and thus entitled to the protections afforded to all ap-
plicants with disabilities and residents. Does this mean that
housing providers are, therefore, unable to exercise any discretion
in screening applicants whose histories include alcohol abuse?

The answer should be obvious. An applicant who is an alcoholic
must meet the same screening criteria as any other applicant. If an
applicant’s housing history demonstrates behavior that would be a
lease violation, screening staff would have grounds to reject the ap-
plication, even if the behavior were related to the applicant’s alco-
holism.

On the other hand, if screening revealed past tenancy problems,
but the applicant asserted that those problems had been caused by
alcohol abuse that was no longer occurring, staff would verify the ap-
plicant’s assertions. This would entail several steps: first, verifying
that the negative behavior was, in fact, caused by alcohol abuse,

34 See Handbooks 4350.3 1 2-25 and 7465.1 REV-2 ¥ 4-1 (a)(6).
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next, documenting (using methods similar to those described above
for former users of illegal drugs) that the applicant was no longer
abusing alcohol, and, finally, looking at the applicant’s housing his-
tory since entering recovery to ensure that no other screening prob-
lems still exist.

The point here is that alcoholism must be treated like every
other disability ~ screening must look at each applicant’s behavior,
not his or her condition. Some alcoholics never engage in behavior
that would violate the lease.

For further information on drug and alcohol abuse and their re-
lationship to screening, please read Admission Issues Related To Indi-
viduals With a History of Illegal Drug Use, Conviction(s) for a Drug
Related Crime, or Alcohol Related Lease Violations by Debbie Piltch of
the Disability Law Center. (Appendix 9)

Mitigating Circumstances

Mitigating circumstances are verifiable facts that overcome or
outweigh negative information obtained during the screening proc-
ess and are sufficient to convince the housing provider that the ap-
plicant will comply with the lease. If the evidence presented by an
applicant does not convince the housing provider that the applicant
will comply with the lease, the provider would reject the applicant.

The Occupancy Task Force recommends that HUD clarify the cur-
rent statutory requirement that housing providers consider miti-
gating circumstances for applicants with disabilities.”

Reasonable Accommodations in the Screening
Process

The Occupancy Task Force recommends that housing providers
notify all applicants, at least at the time that final screening be-
gins, that applicants with disabilities may request an opportunity

35 Considering mitigating circumstances for applicants with disabilities is a reasonable
accommodation, and thus a requirement. HUD’s guidance on this issue is both
confusing and erroncous. (Handbook 4350.3, Chapter 2, ¥ 2-25h, which incorrectly
states that the housing provider is not required to consider “extenuating
circumstances” for applicants with disabilities.)
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to discuss and verify any reasonable accommodation, including
considering mitigating circumstances, that will enable the appli-
cant to overcome the negative screening information and to com-
ply with essential lease provisions.

Many types of reasonable accommodations for disabled appli-
cants, most aimed at ensuring full access to the process, have been
discussed earlier in this chapter. One particular form of reasonable
accommodation is specifically applicable to the screening process —
granting applicants with disabilities who do not pass initial screen-
ing an opportunity to discuss whether there are: (1) mitigating cir-
cumstances that might explain and overcome the negative ,
information obtained during screening; or (2) any other reasonable
accommodations that would enable the applicant to be lease compli-
ant in assisted housing even though the applicant was not lease com-
pliant in prior housing.*® The discussion recommended by the
Occupancy Task Force would take place before a rejection letter is
sent.

The applicant may bring an advocate to help explain the circum-
stances of the former problem and the likelihood of improved fu-
ture performance, or the applicant could simply explain to the
housing provider why he or she believes that former problems will
not arise if the applicant is admitted. Any assertions made by the ap-
plicant, including those related to medical conditions or disabili-
ties, must be verified before the housing provider could rely upon
them, as described in the next section of this chapter.

Some applicants may have disabilities, but will have had no rea-
son to disclose or have chosen not to disclose their disabilities. Be-
cause these applicants would be eligible for the same discussion of
reasonable accommodations, the rejection letter must contain a
statement asking applicants with disabilities who are being rejected

to contact the office to request a reasonable accommodation discus-
sion if they have not already had one.

Disability-Related lnquir‘ies in the Application
Process

As a general rule the law does not permit housing providers to

36 Thisinterview was mandated for the housing provider in the Cason decision.
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make inquiries into the nature or extent of the disabilities or handi-
caps of applicants for housing. In practice there are a few limited ex-
ceptions to this prohibition. This section of the chapter explains the

instances when such inquiries are permissible, what may be asked
and what should be avoided.

The Occupancy Task Force recommends HUD clarify that limited
inquiries be made : to determine that an applicant meets the

HUD definition of “disabled” or “handicapped” for eligibil-

ity,” or in order to qualify for allowances available only to per-

sons who are elderly, disabled or handicapped, or to qualify for a
unit with special features, or to verify assertions made by an ap-
plicant with a disability claiming mitigating circumstances or
seeking reasonable accommodations.

Demonstraﬁng Eligibility

Chapter 2 of 4350.3, applicable to providers of assisted housing,
makes clear that all income-eligible single persons meet the test of
basic eligibility, although there may be disability-related project-
specific eligibility requirements. Thus, for these programs it would
not be necessary for applicants to document that they met the broad
definition of disabled or handicapped, although it might be neces-
sary for them to demonstrate a specific type of disability or handi-
cap to qualify for housing limited to such persons.

For example, some assisted housing includes units limited to
persons with mobility impairments, and some Section 202 projects
are limited to persons with chronic mental illness. In both of these
instances, applicants must show that they meet the definition of the
specific, targeted disabilities, although they need not provide spe-
cific medical data about their diagnoses or the nature or extent of
their disabilities.

Since HUD has issued its Final Rule on eligibility of single per-
sons, applicants for public housing and tenant-based Section 8 will
not have to demonstrate eligibility on the basis of disability or
handicap, although they will still have to show that they qualify for
the admission preference granted for admission to ‘elderly’ housing.

37 In this case “eligibility” refers to an applicant’s being programmatically eligible, or
qualifying for certain developments or certain units.
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Verifications

Receipt of SSI or Social Security disability payments is a suffi-
cient demonstration that an applicant is disabled. In the absence of
such income, in both HUD-assisted and public housing, a simple
verification form that quotes the relevant definition (e.g. disabled,
handicapped, mobility impaired, etc.) and asks a qualified individ-
ual to confirm whether or not applicants meet the definition is suffi-
cient verification.

It is not necessary that this form be completed by a physician, if
there are other professionals who might be able to provide such veri-
fication. Examples include social workers, rehabilitation centers,
service agencies, self-help groups, clinics and others. Housing
providers should note that it is also not necessary for the verifier to
state the nature or extent of the disability to complete such a form -
what is required at this stage is a confirmation of the presence of
either a general condition (for public housing) or a disability that

meets the definition required for program participation (for the pro-
ject-specific HUD-assisted programs).

Qualifying for Allowances

$400 deduction and medical expense allowance: In public and as-
sisted housing non-elderly applicants must demonstrate the pres-
ence of a disability or handicap to qualify for two allowances that
reduce their rent — the $400 allowance for elderly, disabled and
handicapped families, and the allowance for unreimbursed medical
expenses in excess of three percent of annual income, The medical
expenses allowance, particularly, can be significant for applicants
who do not qualify for Medicaid. All that is necessary for the hous-
ing provider to verify eligibility for these two allowances is docu-
mentation that applicants are disabled or handicapped and not the
nature or extent of disability as described above. Anticipated medi-
cal expenses for the coming twelve month period must be separately
documented before a deduction can be granted.

Handicap assistance allowance: A third allowance for which
households that contain a disabled or handicapped member may
qualify is the handicap assistance allowance. This allowance is avail-
able to pay unreimbursed costs (in excess of three percent of annual
income) incurred on behalf of a disabled family member to permit
someone in the family, including the disabled member, to be em-

e e
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ployed. The allowance granted can never exceed the amount earned
by the family member freed to work.

Verifications needed for this allowance are somewhat more com-
plex than those required for the $400 and the medical expense allow-
ances - applicants must document (1) the presence of a disabled or
handicapped family member, (2) the necessity to incur certain costs
to permit a family member to be employed, (3) the amount of those
costs, and finally, (4) the amount earned by the family member
freed to work. Verifying the presence of a disabled/handicapped
family member can follow the simple procedure described above,
but verifying that certain expenses are necessary to permit employ-
ment may require information from an employer as well as medical
data. In assembling the necessary documentation to support grant-
ing such an allowance, the housing provider should ask the least in-
vasive questions necessary to determine that the allowance is
warranted.

For example, if the applicant household includes an adult who
cannot be left alone, the household may wish to claim the cost of
adult daycare. The housing provider would then need to verify the
presence of a handicapped person, the fact that the person could not
be left alone, the cost of the adult daycare, and the amount earned
by the family member released to work. It would not be necessary to
verify the specific diagnosis of the person receiving daycare, or the
nature or severity of the disability.

Another example would be an applicant with disabilities who
had to take special transportation and use special equipment in or-
der to work. The housing provider could properly require the appli-
cant to verify disability, that the expenses claimed were necessary
for employment, the annual anticipated amount of the expenses,
and the anticipated earnings. Again, it would not be necessary for
the housing provider to inquire about the nature or extent of the dis-
abling condition, any details of medical treatment, or any other ex-
penses incurred by the applicant beyond those to support
employment.

Deduction for dependents: A fourth allowance for which a house-
hold that contains a disabled or handicapped member may qualify
is the $480 deduction for dependent family members. The defini-
tion of dependent includes persons, other than the head or spouse,
who are 18 years of age or older and handicapped or disabled. (The
definition also includes persons under 18 and persons who are full-
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time students regardless of age.) Verifications needed to claim this

deduction are similar to those described for the $400 deduction dis-
cussed above.

Qualifying for a Unit with Special Features

Housing providers offer units that have been modified or con-
structed with special features designed to assist persons with spe-
cific disabilities, and providers are permitted to target occupancy of
these units to applicants with the specific disabilities the units are
supposed to assist. The housing provider would be wise to ask every
applicant whether or not he or she needs a barrier free unit, a unit

without stairs, a unit modified for the vision or hearing impaired or

an extra bedroom to accommodate a live-in aide or bulky equip-
ment for reasons related to a disability. Then, for applicants who in-
dicate a need for such features (or other features not listed here), the
housing provider would verify through a qualified source that the

applicant’s condition did, indeed, warrant the special unit features.

Once again, it is not necessary for the housing provider to have de-
tails about the applicant’s condition or treatment, but simply to ver-
ify that the applicant’s needs match the unit features.

Verifying Assertions Made by Applicants with
Disabilities Claiming Mitigating Circumstances or
Seeking Reasonable Accommodations

In all federally assisted housing programs housing providers
have an obligation to make reasonable accommodations to permit
participation by applicants with disabilities. This requirement to
make reasonable accommodations does not require providers to
waive screening criteria that are based on the likelihood that appli-
cants can comply with the essential provisions of the lease, but it
does require the provider to consider whether:

(a) previous behavior that would otherwise cause an appli-
cant to be rejected can be shown to be related to the appli-
cant’s disability and that there are reasonable future
prospects for lease compliance; or

(b) in spite of previous history that would otherwise cause
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an applicant to be rejected, the applicant asserts that he or
she could meet the requirements of tenancy with assistance.

Mirnigaring circumstances: If an applicant with a disability claims
that negative behavior verified in screening occurred because of a
disability and that some change in the applicant’s circumstances
warrants the housing provider’s reconsideration, the provider may
require documentation that: (a) the previous unacceptable behavior
(which must be defined specifically) did, in fact, occur because of
the applicant’s disability; and, that (b) in future the applicant could
reasonably be expected to be lease compliant because of a change in
circumstances. Put most simply, the housing provider has the
authority to verify the accuracy of the assertions the applicant is
making, but not to make broad medical inquiries into the appli-
cant’s diagnosis, condition or treatment.

Depending on the facts of individual cases, such verification
might be provided by a doctor or other medical professional, or it
might come from a peer support group, a non-medical service
agency or some other individual or entity. Even when the specific
information the housing provider must verify is medical in nature,
the verification inquiry should be narrowed to asking only the ques-
tions necessary for the particular application under review.

For example, an applicant with a previous tenant history of seri-
ous damage to the current apartment would ordinarily be denied ad-
mission. If, however, the applicant had a verified disability and
volunteered that the damage occurred during episodes of hallucina-
tions which have now stopped because the applicant is taking a new
medication, the housing provider must, as a reasonable accommoda-
tion, pursue the applicant’s claim.

First the housing provider would ask the applicant who could
verify the claims. The applicant might suggest a physician or other
medical professional as a source for such information. Then the
housing provider may properly approach the person named with a
narrow and specific verification request: Can you verify that the
damage caused by the applicant in the current apartment was a re-
sult of the applicant’s disability, and that the applicant can be rea-
sonably expected to refrain from causing such damage in the
future? The housing provider may not ask the verification source to
reveal the applicant’s diagnosis or any details of treatment.

An appropriate form for such an inquiry might be to ask the
verification source to confirm the applicant’s specific assertions.
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The verification letter should also request that confidential medical
information not be provided.

If part of the poor tenant history of an applicant with disabilities
in current or prior housing relates to failure to comply with treat-
ment, the housing provider may properly inquire about the reason-
able expectation that the applicant will comply with current
treatment.

Reasonable accommodations: In addition to consideration of miti-
gating circumstances that may be medical in nature, housing
providers may also be called upon to make limited medical inquir-
ies into other accommodations requested by applicants. To permit
occupancy, an applicant with disabilities may request a housing
provider to waive a rule that is not an element of essential compli-
ance with the lease, such as requesting permission to have a compan-
ion animal (not a service animal) in a complex where pets are
normally prohibited. Before granting this request the housing
provider may verify that the companion animal is needed because
of the applicant’s disability.

Likewise, a housing provider may be asked to admit an appli-
cant who would otherwise fail to meet the screening criteria because
the applicant asserts that he can meet the formerly failed screening
criteria with assistance that he/she will have if admitted. Such assis-
tance might be medical (or it might be completely non-medical) but
the housing provider may verify: (1) that the assistance will over-
come the otherwise unacceptable aspect of tenant history; and, (2) i
that the assistance will be provided and accepted if the applicant is ;
admitted to assisted housing. Again, the housing provider’s permis-
sible inquiry is limited to verifying the applicant’s assertion that
there is a way for the applicant to be lease compliant.

If an applicant is being admitted by virtue of such a reasonable
accommodation, the housing provider is not permitted to make con-
tinued receipt of the assistance (or any assistance) a requirement of
the lease. The reason for this prohibition is simple - once an appli-
cant is admitted, the standard for remaining in occupancy is lease
compliance.

An example of this type of accommodation would be the admis-
sion of an applicant whose housekeeping in previous housing was so
poor as to disqualify the applicant for admission, but who has been
verified to have contracted with a chore service to keep the assisted
housing unit up to the housing provider’s standards.
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In the example in the paragraph above, the applicant who had
such poor housekeeping might be admitted because of having con-
tracted with a chore service, but after admission might fire the
chore service. At this point the question that is germane is not, can
we evict this resident for firing the chore service, but is the resident
keeping the unit clean? If the resident has found another, less ex-
pensive way to ensure that the unit remains clean and sanitary, it is
irrelevant that the chore service was fired.

Likewise, if the resident fires the chore service and the apart-
ment lapses into conditions that are unsafe, unsanitary or violate
health and safety codes, the resident is subject to eviction —not be-

cause the chore service was fired, but because the resident is violat-
ing the lease.

Verification and
Documentation

37

In general, the Task Force agreed with HUD’s guidance on veri-
fications: that all information used to determine eligibility, com-
pute rent, apply preferences and screen applicants be verified, that
the most reliable form of verification is a third party written docu-
mentation,38 and that verifications should be current as of the certi-
fication date.

The points upon which the Task Force makes recommenda-
tions deal with two aspects of verifications: the veracity or reliabil-
ity of information tendered by applicants and ways that applicants
with non-traditional housing histories can document their ability to
comply with the essential provision of the lease.

Reliability of Verifications

The Occupancy Task Force recommends that HUD guidance in-
clude the principle that the housing provider must be the final
judge of what constitutes adequate and credible documentation.

If housing staff have reasonable doubts about the veracity or reli-
ability of information received, the provider should pursue alterna-

38 Third party written verification is not always possible. Third party telephone

verifications and affidavits from applicants are acceptable if they are the only methods
possible. V
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38

tive methods of verification until satisfied that documentation is ac-
curate and complete.

Every admission creates potential liabilities for housing provid-
ers. Verification of information helps ensure that at least some of
these liabilities are mitigated. Applicant eligibility can be assured
by verifying income. Ensuring that the correct rent is charged is en-
hanced by documenting income and allowances. Verifying Federal
and local preferences ensures that applicants are admitted in the
proper order. Finally, documenting applicants’ housing histories
helps ensure that they will comply with the lease if admitted.

Sometimes the documentation provided by applicants is inade-
quate or is unconvincing. The verification form may be incomplete,
contain internal inconsistencies, or be contradicted by other docu-
mentation received. Another problem is verification sources that
the housing provider has already found to be unreliable. This is the
“some people will sign anything” problem.

When verifications are not acceptable, the housing provider
should explain to the applicant what is needed to complete the ap-
plication package and request the applicant to sign additional re-
leases or contact other sources of information. The goal is to
assemble a complete, consistent and convincing application file, not

to put applicants on hold or reject them because of problems with
verifications.

Verifying Future Lease Compliance for Applicants
with Non-Traditional Housing Histories

The Occupancy Task Force recommends that HUD offer broader
and more helpful gunidance on ways applicants can demonstrate
and housing providers can verify that applicants with non-tradi-

tional housing histories can comply with essential lease provi-
sions. |

As stated earlier in this chapter, fewer and fewer applicants for
Federally assisted housing come from traditional rental housing
backgrounds. Because there is so little assisted housing relative to
the need, consistently higher percentages of very low income appli-
cants have never lived or not lived recently in rental housing. In-
stead, they are living with friends or relatives, in shelters, cars or on
the street, or in institutions, half-way houses, group homes and tran-
sitional housing, not because they necessarily need or want the serv-
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ices provided in such institutions, but because they cannot find af-
fordable housing elsewhere.

Applicants who came from such housing situations cannot be
screened the same way housing staff have traditionally screened ap-
plicants living in rental housing. There is no landlord to send a veri-
fication form to and no way to do a home visit if an applicant is
bouncing between homeless shelters and living on the street. It
might not be appropriate to ask the same kinds of questions of an
applicant’s mother or boyfriend that staff would typically ask a land-
lord, since, in most cases, the applicant does not have a lease or per-
haps even a formal rental payment in such situations.

This does not mean that it is impossible for housing providers
to verify that applicants without leases and landlords can comply
with the essential provisions of the providers’ leases. It does mean
the providers will have to be more creative and flexible than they
have been in the past. Documentation sources include but are not
limited to:

Ability to pay rent and other charges in a timely manner
Consumer loans, credit cards or layaways
Utilities, telephone or cable TV
Making any kind of regular payment
Vendor payment or a protective payee
Co-signer
No outstanding debts, liens or defaults or other bad payment
history
Payments for alimony or child support

Completing a residency training program acceptable to the
housing provider

Ability 1o care for and avoid damaging the apartment

Caring for one’s room or space (living with someone else or
in a shelter or group home)

Maintaining any physical space (perhaps related to a job)
Chore service or other assistance with care of unit

Live-in or other aide

Successfully answering the housing provider’s questions
about how to care for an apartment

Completing a residency training program acceptable to the
housing provider

Respecting the rights of others

4 Others with whom the applicant lives

seee o *e 00000
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‘@ Institutions, shelters, transitional housing, group homes
4 Administrators or other participants in treatment programs
€ Ongoing social interactions
€ Schools or work relationships
¢ Completing a residency training program acceptable to the
housing provider
€ School records, if recent
Criminal activiry =
@ Police records (but only to the extent that arrests or convic-
tions would be lease violations in housing)
& Court records (see note above)
Compliance with other program requirements
€ Any rule compliance (shelters, other programs in which ap-
plicant is participating)
@ Job or school references
@ Current housing provider (if not actually homeless)
¢ Completing a residency training program acceptabie to the
housing provider
€ School records, if recent
For all these sources, the housing provider would need to use a
simple form that asked clear questions related to the applicant’s abil-
ity to comply with essential lease provisions. The form should ex-
plain why the information is needed and should have a release

section in which the applicant gives permission for release of the in-
formation.

Rejecting
Applicants

1-44
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The Occupancy Task Force recommends that HUD require hous-
ing providers to include in all letters rejecting applicants a no-
tice asking applicants with disabilities who are being rejected to
request an interview to determine whether a reasonable accom-

modation would enable them to comply with essential lease pro-
visions.”

There are existing requirements in both public and assisted
housing that letters rejecting applicants include the reason for the

39 This interview may be conducted as part of the meeting offered 1o all applicants ar the
ume of rejection.
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rejection, and offer rejected applicants an informal meeting to dis-
cuss the reasons for the rejection with someone other than the per-
son who made the decision to reject.

Pre-occupancy 40
Training or
Orientation

The Occupancy Task Force recommends that HUD encourage all
housing providers to offer at least an orientation for new resi-
dents that should cover the rights and responsibilities of the
owner and resident, how rent is calculated, the program’s bene-
fits and obligations, security issues, recertification requirements, °
the lease, the move-in inspection, care of the unit and how to re-
quest maintenance, and reasonable accommodations.

In addition to these minimum contents, some housing providers
explain services available in or near the development and describe
the resident association, if any. Others offer much more thorough
pre-occupancy training that covers such material as how to care for
the unit, how to conserve utilities and read a utility bill, family
budgeting, and many other topics residents find helpful. The best
of these training programs have been designed with input from resi-
dents and may use residents as trainers.

Any pre-occupancy orientation or training must be accessible,
and presented at times when applicants can attend. In family devel-
opments housing providers are encouraged to facilitate provision of
daycare. Housing providers must be prepared to offer reasonable ac-

commodations for applicants who cannot attend a typical session
for some reason related to a disability.
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. The Housing Management Process

" Introduction

The application process ends when the housing provider makes
the decision to admit an applicant. Next, the housing management
process begins, encompassing orientation, execution of the lease,
move-in, occupancy and lease compliance. The Task Force has de-
cided to address the following topics within the housing manage-
ment process:

Guiding Principles for the housing management process.
The lease.

¢
2
4 Preventing and addressing lease violations.
¢ Unit transfers.

2

Retention of housing during hospitalization or residential treat-
ment.

Orientation of prospective residents is discussed in Chapter 1 as
the final step in the application process. These topics are addressed
in the following pages, in the order listed above.

Guiding Principles

41

The Task Force determined that a number of guiding principles
are implicit in current law and regulations governing the housing
management process.

The Task Force recommends that HUD issue guidance which
adopts the following guiding principles regarding the housing
management process:

(a) Federal housing programs are based on the mutual obli-
gations of all parties (applicants, residents, housing
providers, and regulatory agencies) involved in the proc-
ess. These obligations are spelled out in laws, regulations,

2-1
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leases, regulatory contracts, and in the generally accepted
principle of mutual respect between and among individu-
als. Ensuring that all parties understand and fulfill their
obligations establishes the groundwork for a2 successful
housing program. ‘

(b) The essential commandment of anti-discrimination
laws is that each individual be treated on his or her own
merits, without presiimption of his or her abilities based
on race, sex, religion, gender, age, national origin, disabil-
ity, or familial status, (state and local anti-discrimination
laws may also protect individuals based on sexual orienta-
tion), recognizing that specific housing program require-
ments may limit eligibility under the law.

(c) Lease terms, house rules and other policies governing
behavioral-based tenancy standards must be reasonable
and applied uniformly to all residents.

(d) Housing providers have three essential obligations:

¢+ to provide decent, safe and sanitary housing;

¢+ to comply with applicable legal and regulatory require-
ments; and

*+ to comply with the requirements of its lease with each
resident. If housing providers fail to adhere to these re-
quirements, residents may avail themselves of appro-
priate remedies for redress, such as grievance
procedures, contained in the lease or provided under
the law,

(e) Housing providers have the right to enforce essential,
performance-based lease requirements and may seek ap-
propriate remedies up to and including evictions.

(f) Housing providers must make reasonable accommoda-
tions in lease and other policy requirements when re-
quested by a qualified resident with disabilities (see
Chapter 4). The concept of reasonable accommodation in-
volves helping a resident meet essential lease require- 1
ments; it does not require the lowering or waiving of n
essential requirements. Accommodations are not reason-
able if they require a fundamental alteration in the nature

Page 2-2
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of the program or impose undue financial and administra-
tive burdens on the housing provider (fundamental altera-
tions and undue burdens are discussed in Chapter 5).

(g) Housing providers must provide timely, effective and
adequate notices' and an appropriate opportunity for re-
view of their decisions affecting residents, including re-
sponses to resident requests for reasonable
accommodations. -

(h) Housing providers are permitted to seek information
necessary to meet program requirements in the least in-
trusive manner possible. Housing providers are encour-
aged, and in some instances obligated,” to protect
confidentiality of information provided by residents and
to respect the individual privacy of residents consistent
with program requirements.

(i) Residents have five essential lease requirements:

¢ to pay rent and other charges under the lease in a -
timely manner;

+ to care for and avoid damaging the unit and common
areas, to use facilities and equipment in a reasonable
way, to create no health or safety hazards, to report
maintenance needs;

+ not to interfere with the rights and enjoyment of oth-
ers, and not to damage the property of others;

+ not to engage in criminal activity that threatens the
health, safety or right to peaceful enjoyment of other
residents or staff; and not to engage in drug-related
criminal activity on or near the premises; and

+ to comply with necessary and reasonable rules and

The provider’s obligation includes the requirement that notices be in accessible and
intelligible format in compliance with the provisions of the Fair Housing Act and
§504 concerning persons with disabilities. See Chapter 1.

Some housing authorities are subject to state law provisions which impose
confidendality requirements. See Chapter 9 of the report for a more complete
discussion of confidentiality.
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program requirements of HUD and the housing
provider; to comply with health and safety codes.

If residents fail to comply with these obligations or repeat-
edly fail to comply with other lease requirements, the
housing provider may avail itself of appropriate remedies
for redress contained in the lease or provided under the
law, up to and including eviction.

The Task Force believes that HUD’s adoption of the foregoing
principles reflecting current requirements will advance the goals of
furthering fair housing, balancing rights with responsibilities for
both housing providers and residents, and clear communication be-
tween HUD and those who implement the Department’s programs.

The Lease

Page 2-4

42

There are significant HUD requirements governing the leases
used in the various housing programs. In public housing HUD regu-
lations require certain types of lease provisions, prohibit others, but
otherwise allow housing authorities to draft their own lease provi-
sions so long as such provisions are reasonable.

In assisted housing, all programs use a model lease specified by
HUD except where a HUD field office authorizes changes to the
Model Lease. In the certificate and voucher program, private land-
lords may use their own lease with a standard addendum provided
by the PHA or a standard lease required by the PHA. The adden- '
dum and the standard lease both include the HUD requirements
specific to the certificate and voucher programs. (Lease provisions
for the Section 8 program are found in 24 CFR § 882.209 (j),
882.215, and Appendix I to Subpart B.)

The Task Force generally supports the continuation of the exist-
ing provisions for HUD regulation of leases. However, in Chapter 3,
Evictions, the Task Force makes certain recommendations to im-
prove clarity and fairness. In addition, we make the following spe-
cific recommendations regarding leases and the housing
management process:

The Task Force recommends that the Assistant Secretary for Pub-
lic and Indian Housing revise the Public Housing lease require-
ments [24 CFR §966.4] as follows:

(a) To require that, to the maximum extent feasible, leases
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be in plain language; and that HUD consult with housing
providers, housing consumers and advocates to assist in
the drafting of sample lease provisions for all programs.

(b) To change subparagraph (I) which now reads: “The
lease shall set forth the procedures to be followed by the
PHA and by the resident in terminating the lease” to read:

The lease shall set forth the procedures to be followed by the
PHA and by the resident in terminating the lease. In terminating
the lease of any qualified resident with a disability,? the PHA has
two obligations in addition to the others that are listed:

(i) To provide the required notices to the resident, and
any third party designated by the resident, in a form
and manner* that is accessible and intelligible® to the
resident; and

(ii) to the extent that the resident’s assertions that his
or her failure to comply with the essential obligations
of the lease is the result of the resident’s disability, to
determine whether the resident can propose a reason-
able accommodation which, if implemented, would re-
sult in compliance with essential lease requirements.
The PHA may require verification of the proposed ac-
commodation.

It must be recognized that not every lease violation can be cured
by a reasonable accommodation. For example, if the resident is en-
gaged in criminal activity that has no connection to that resident’s
disability, there is no reason to suppose a reasonable accommoda-
tion would solve the problem or prevent its recurrence.

The Task Force recommends that the Assistant Secretary for
Housing revise the assisted housing Model Lease as follows:

(a) To convert the Model Lease, to the maximum extent

w

As the term is defined under Section 504.

4  In making this recommendation, the Task Force recognizes that state or local law
may provide that some notices are served by third parties (for example, the sheriff or
constable), and the Task Force does not intend that the housing provider be
responsible for such third parties’ communications with residents.

5 See Chapter 1, footnote 11.
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feasible, to plain language; and that HUD consult with
housing providers, housing consumers and advocates to
assist in the drafting process.

(b) In terminating the lease of any resident with a disabil-
ity, the housing owner has two obligations in addition to
any others listed:

(i) To provide the required notices to the resident,
and any third*party designated by the resident, in a
form and manner that is accessible and intelligible® to
the resident; and

(ii) to the extent that the resident’s assertion that of
his or her failure to comply with the essential obliga-
tions of the lease is the result of the resident’s disabil-
ity, to determine whether the resident can propose a
reasonable accommodation which, if implemented,
would result in compliance with essential lease re-
quirements and prevent termination. The housing
owner may require verification of the proposed accom-
modation. '

The Task Force recommends that the Assistant Secretary for Pub-
lic and Indian Housing revise the lease requirements in the cer-
tificate and voucher programs as follows:

(a) To require that, to the maximum extent feasible, the
lease and HAP Contracts be in plain language; and that
HUD consult with housing providers, housing consumers
and advocates to assist in the drafting process.

The Task Force recommends that the Assistant Secretary for Pub-
lic and Indian Housing revise the public housing notice require-
ments [24 CFR §966.14 (k)] which now read: “(2) If the resident

is visually impaired, all notices must be in an accessible format”
to read as follows:

(2) It is the PHA’s responsibility to notify residents with
disabilities in an accessible and intelligible’ manner.

6  Seefoowote 1, p. 2-3.
7 Id.
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46 The Occupancy Task Force recommends that HUD require State

Housing Finance Agencies and others who administer applica-
ble HUD programs to adopt lease requirements equivalent to
Recommendations 42-45 above.

In making the above recommendations on lease revisions and
communications, the Task Force suggests that all communications
by the housing provider, up to and including service of notice re-
quired by the lease, be intelligible® to residents with disabilities.
The Task Force recognizes that housing providers are not responsi-
ble for notices provided by Courts, constables, or others.

Preventing and
Addressing Lease
Violations

The Task Force discussed at some length the interaction be-
tween lease violations, potential lease violations, unusual behavior,
and residents’ right to peaceful enjoyment. In general, the Task
Force cautions housing providers against intervening in residents’
lives without their permission, except in the contexts of lease violations
or clear safety or health hazards. In the following discussion, the Task
Force sets forth in some detail its rationale, in the hope that hous-
ing providers will reexamine their key assumptions and day-to-day
practices in order to properly balance the sometimes competing con-
cerns discussed above while observing fair housing requirements.
(Also see Appendix 8 for further discussion, case studies and forms.)

Housing providers have authority over one of the resident’s
most basic needs, shelter. The housing provider may initiate evic-
tion or terminate the federal subsidy.” This type of relationship
mandates caution on the part of the housing provider before it takes
any action outside of the rights and obligations between the parties,
as evidenced by the lease.

However, the relationship between housing provider and resi-
dent frequently extends beyond the purely commercial context.

Id. :

9 In the assisted housing programs, the housing provider may terminate the subsidy if
the resident fails to recertify timely or if the household’s income exceeds program
maximums (see Chapter 3). In the certificate and voucher program, the PHA (not the
private landlord) may terminate the subsidy in a more extensive list of circumstances
(see Chapter 6). Termination of subsidy is not applicable to the public housing
program. ’
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Many housing providers either contract for, offer directly, or pro-
vide space for non-housing services. Resident participation in these
programs is voluntary and when residents choose to participate they

. may be expressing a preference for interaction with housing and

service providers beyond that implied in the landlord-tenant rela-

tionship. o
The Task Force acknowledges that some resident-provider rela-

tionships are such that there is an implicit permission for the

provider to take action when he or she believes that the resident
needs assistance; in these relationships, such action would be in-
tended, and interpreted, as a natural part of the relationship, and
thus would be appropriate. However, the Task Force cautions that these
situations are the exception and should be considered in light of this discus-
sion.

Housing providers, especially on-site staff, often have an ongo-
ing, long-term relationship with their residents; these relationships
differ from resident to resident. In addition, housing providers
want to maintain the quality of life in their properties. On the other
hand, residents have a right to privacy and to live a life-style of
their choice, subject to the requirements of the lease. These legiti-
mate concerns sometimes are in conflict:

& What happens when a housing provider perceives a deteriora-
tion in the well-being of a resident? Can or should the housing
provider intervene without the resident’s permission? That is,
may a housing provider contact a family member? A mental
health provider? May the housing provider discuss the per-
ceived problem with the resident?

The housing provider’s goals are two-fold: to help the resident and

to prevent the resident from committing lease violations. Housing

providers seek ways to avoid lease violations and to minimize the
various costs of lease enforcement; early intervention can often
avoid time-consuming, expensive and traumatic action later on.

However, the fair housing laws require that protected classes be
treated no differently from other residents:'®
& Would the housing provider be more likely, or less likely, to

want to intervene if the resident in question had a disability?

What if the resident were a member of another race?

10 Except in the limited circumstance when a reasonable accommodation is required to
“level the playing field” for a resident with disabilities.
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If the answer is “yes”, then the intervention risks being a discrimina-

tory action. There is additional risk of discriminatory conduct when

- the housing provider’s concern is about deterioration in a resident’s

“personality” or behavior:

€ Would the housing provider intervene if a resident starts dating
someone known to be “bad”, but who hasn’t yet done anything
to harm the property?

€ In asimilar situation, but in a disability context, would interven-
tion be considered when # resident is heard mumbling strange
phrases but hasn’t harassed or bothered anyone?

It is the personal experience of several members of the Task
Force that when we consider the types of questions listed above, we
often discover that we would be more likely to intervene where the

* resident has a disability. Generally, this is an indication that we
hold well meaning but nonetheless inappropriate views to the effect
that persons with disabilities are not capable of caring for them-
selves. Where housing provider actions are taken based on these
often unconscious views, there is a distinct risk that the actions will
be discriminatory. In this regard, the Task Force notes that dispa-
rate treatment of persons with disabilities,!! however benign, is still
prohibited conduct under the Fair Housing laws.

When a housing provider is not sure whether to take action, it is
useful to ask “Would I respond this way for any other resident in
the same situation?” This is a useful method for determining
whether there is a risk of discriminatory conduct. Housing provid-
ers seek guidance on these issues in order to be good citizens, to pro-
tect their property and residents and to avoid liability for civil
rights violations. Therefore:

47 ‘The Task Force recommends that HUD and industry groups incor-
porate the preceding topic into Fair Housing training and into
HUD handbook or other guidance.

Lease Violation Before proceeding further, it is appropriate to discuss the Task
Notices Force’s views regarding lease violation notices and lease termina-

11 The same principles apply when the protected status is race, religion, national origin,
gender, age or familial status.
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tion notices. Housing providers must give prompt, complete and
adequate notice'” of lease violations. (See Appendix 6 for a sample
lease violation letter and notes for its use.)
The purpose of a lease violation notice® is two-fold:
@ it places the resident on notice that if the behavior occurs again
it will be grounds for termination; and
& for curable violations, it tells the resident what corrective action
is necessary to bring the tenancy into compliance with the lease.
The Task Force wishes to emphasize the importance of specific,
factually based notices with clear expectations. Everything that is
known about adult learning tells us that people do not make
changes unless such information is given. The experience of Task
Force members shows that a lease violation notice which is based
on a check-off list or conclusionary language (e.g. “disturbing neigh-
bors”) is usually ignored and resented.
The lease violation notice can also be an opportunity to provide
the resident with information about services. The lease violation no-
tice might contain language such as:

Some residents have been able to get help from local agen-
cies or groups to stop problems from happening again or get-
ting worse. We have a list of all local agencies and groups we
know about, such as chore services and family services, on
our bulletin board in the lobby.

Such language would help all residents find the help they need to
comply with the lease. )

All lease violation notices must also have language concerning
reasonable accommodations or be accompanied by an attached form
or flyer telling the resident of the right to and the way to request a
reasonable accommodation. ‘

It would also be good business practice to provide residents with
the opportunity to meet with management to discuss and respond
to the lease violation notice. The resident should have the right to

12 The notice must be intelligible (see fn. 1, p. 2-3) to the resident. Where requested by
the resident, the housing provider must give a copy of the notice 1o a person
designated by the resident.

13 That is, a notice to the resident that there has been a lease violation which is not
grounds for eviction but which, if repeated, might become grounds for eviction by
constituting “repeated minor violations” of the lease. If the violation is grounds for
eviction, the housing provider would send a notice of lease termination.
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The Housing Management Process

explain any possible misunderstandings or mistakes that might
have resulted in the notice, to place in his or her file any relevant
facts or circumstances and to fully understand the nature of and the
way to cure the lease violation.

This approach will provide the resident with all the knowledge
necessary to voluntarily cure the violation and to obtain any help
necessary to do so. Where minor violations are repeated and rise to
the level of substantial violation of the lease, lease termination is in
order.

T e

Unit Transfers

Transfers within a development are sometimes needed in order
to match the housing needs of residents with available dwelling
units; however, these transfers also involve significant costs and ad-
ministrative workload for the housing provider. Most frequently,
transfers are made in order to cure overcrowding or underutiliza-
tion. For a related discussion see Chapter 1, The Application Proc-
ess, Occupancy Standards.
€ Overcrowding (i.e. too many occupants) is undesirable because

the household’s privacy is compromised, and because of undue

wear and tear on the apartment.

€ Underutilization (i.e. too few occupants) is undesirable because
it uses scarce housing resources in a less than optimal way.
Sometimes, transfers between developments (for instance, be-

tween two developments owned and operated by the same Housing

Authority) are needed, in order to accommodate a disability or for

other reasons:

€ The new location may be closer to a treatment facility.

@ The new location may be closer to the res1dent s new place of
employment.

@ The resident may have been a victim of domestlc violence, or
may have received credible threats of violence (perhaps as a re-
sult of testifying in a criminal or eviction case).

@ The resident may be especially sensitive to an environmental
factor (such as lead paint, or an allergenic plant) which is pre-
sent in the old location but not in the new location.

There are, in addition, other reasons why a transfer may be ap-
propriate:

4 For modernization of the unit, especially in an older develop-
ment.
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48

49

¢ To match an accessible unit with a household which needs the
accessibility features.
€ Emergency conditions in the unit or the development.
The Task Force sees a need for improved guidance, to balance
the competing needs regarding transfers.

The Task Force recommends that HUD issue guidance in all pro-
grams that, as a result of a disability condition, granting a unit
transfer within a d;velopment, or agreeing not to require a trans-
fer, is a reasonable accommodation; further, such guidance shall
provide that HUD may not withhold subsidy or otherwise penal-
ize the resident or housing provider as a result of such a reason-
able accommodation.

The Task Force is also sympathetic to the national goal of mak-
ing optimal use of scarce affordable housing (and scarce HUD sub-
sidy funds). In making the preceding recommendation, the Task
Force intends that HUD recognize that housing providers will be in
situations where not requiring a transfer is a reasonable accommoda-
tion. In these situations HUD should also encourage alternatives
(incentives), such as granting extra time to make the transfer, that
might make the transfer more appealing to the resident with dis-
abilities.

The Task Force recommends that HUD issue guidance in all pro-
grams that expressly permits housing providers to approve resi-
dents’ unit transfer requests whenever the housing provider
determines that to do so is consistent with the goals of the hous-
ing program; and to prioritize such unit transfers in any reason-
able manner vis-a-vis admissions from the waiting list.

In making the preceding recommendation, the Task Force rec-
ognizes that the housing provider needs flexibility in order to re-
spond to the unit transfer needs‘of the individual development and
its residents. '

- —— —
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Retention of Residents who face long term hospitalization or who enter resi-
Housing During dential treatment centers often face the loss of their subsidized hous-
Hospitalization or ing. This may result for two reasons:
Residential
Treatment )
€ The housing provider may determine that the unit is no longer
the primary residence, and conclude that a lease violation has oc-

curred; or -
€ The resident may be unable to pay the rent because of a loss of
income.

In order to address these issues, and to ensure that people who
need and obtain necessary treatment are not inappropriately de-
prived of housing assistance:

50 The Task Force recommends that HUD issue guidance providing -
that, where the tenant of record is temporarily hospitalized or in
a residential treatment facility, such temporary absence of the
tenant of record shall not, in and of itself, constitute a lease viola-
tion.

The Task Force intends that, so long as the resident is likely to
return to the unit, so long as the resident pays the rent and does not other-
wise violate the lease, the resident may retain the unit and should be
treated as residing in the unit. The Task Force also intends that the
resident’s stated intention to return is sufficient, at least initially.™

The Task Force also notes that, under the Section 8 and public
housing programs, the resident would be eligible for a rent reduc-
tion if the hospitalization or treatment resulted in a lower income
or increased allowances against income.

If a housing provider decides, in accordance with Recommenda-
tion 50, to allow a temporarily absent resident to retain the unit, the
Task Force intends that this decision not result in any adverse ac-
tion by HUD against the provider, inclading, e.g., subsidy termina-
tion.

14 Thus, there is no immediate need 1o verify that the resident is likely to return.
Verification would not be required until a normal treatment period has elapsed; in
this regard, the Task Force has learned that there may be a tendency on the part of
treatment professionals to underestimate the likelihood that the resident will return
to the unir.
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Introduction

51

Eviction from public or assisted housing is a very serious sanc-
tion; it not only displaces the resident, it also discontinues the sub-
sidy that makes housing affordable to that resident. Eviction is
nonetheless occasionally necessary. Experience shows that some in-
dividuals are not willing to meet the essential obligations of tenancy
and must be removed in order to preserve the viability of the hous-
ing development. Given the shortage of public and assisted housing,
and the difficulty of preserving this housing, the Task Force also
stresses the need to remove those whose conduct is destructive to
the development.

An equitable eviction policy will authorize the eviction, in ap-
propriate circumstances, of those residents whose conduct violates
essential provisions of the lease, those whose conduct repeatedly vio-
lates minor provisions of the lease, and those who allow others to do
s0. The Task Force’s views on the proper use of eviction are dis-

- cussed in more depth below; in general, the focus of the decision

should be upon whether and how seriously the conduct in question
adversely affects the housing community.

The Occupancy Task Force recommends that the statutes, regula-
tions, handbooks and lease provisions regarding eviction not be
changed, except as noted hereafter.

The existing law and policy on these matters are included in an
Appendix. We do, however, have a few, specific recommendations
to make the rules more clear and fair.

Those specific topics, which are discussed below, include: (1) al-
ternatives to eviction; (2) alternatives after eviction, to prevent
homelessness; (3) notices; (4) drug abuse and drug related crime;
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(5) criminal activity as grounds for eviction; (6) former users of ille-
gal drugs; (7) fraud; (8) minor crimes and off-premises criminal ac-
tivity; (9) public housing grievance procedure; (10) residents’
liability for the actions of others; (11) consideration of all the facts
and circumstances; (12) criminal activity prior to admission; (13)
subsidy termination - certificate and voucher programs; and (14)
subsidy termination - assisted housing.

7

Alternatives to
Evictions

52

53

The Occupancy Task Force recommends that housing providers,
at their discretion, use alternatives to eviction if there is a rea-
sonable expectation that the resident will comply with essential
lease provisions.

Alternatives to eviction are facilitated when housing staff are
aware of specialized services and other resources available in the
community to support successful residency. The Task Force be-
lieves that to the extent housing staff are well trained, have manage-
able workloads, and are operating financially and physically viable
housing developments, housing staff will be more likely to be aware
of, and pursue successfully, creative courses of action that will result
in fewer evictions. Service coordinators if fully funded could help
substantially in identifying alternatives to evictions and in making
linkages necessary to achieve lease compliance. See Chapter 7 on
Support Services. ‘

One alternative to eviction is for residents, with or without assis-
tance from the housing provider, to acquire services, pursue treat-
ment, or participate in peer support groups where such actions
provide needed support to help the resident comply with essential
lease provisions. The Task Force notes, however, that housing
providers may not require such actions as a condition of initial or
continued occupancy. '

The Occupancy Task Force recommends that HUD issue guid-
ance to clarify the existing requirement that housing providers
are not permitted to require residents to enter treatment pro-
grams or to obtain or continue supportive services.! Housing

1 However: “In deciding to evict for criminal activity, the PHA shall have discretion 1o
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providers may verify assertions by residents that they are receiv-
ing assistance which would allow them to comply with essential
lease provisions. The housing provider would not be barred from
seeking an eviction if the resident does not comply with essen-
tial lease provisions.

The concern of the housing provider is that the resident comply
with essential lease provisions; the housing provider may not spec-
ify the method by which comipliance is achieved.

Because evictions are traumatic for the resident and costly for
the housing provider, it may be cost effective and feasible to create a
program whose goal would be the prevention of evictions for non-
payment of rent. Many public commenters noted that various kinds
of programs for paying rent arrearages have worked. One suggested
that payment should be conditioned upon participating in a budget
counseling program. One suggestion was that HUD convene a work-
ing group to review and disseminate prevention models. Another
was that HUD run a demonstration program.

Alternatives After
Eviction, to Prevent
Homelessness

While recognizing that eviction is a necessary sanction, the
Task Force also is concerned that eviction not lead inevitably to

‘homelessness. Nonetheless, housing providers are not responsible

to rehouse evicted families. Housing providers are encouraged to
provide information about any programs of which they are aware.
See also Chapters 7 and 8 of this Report.

Notices

Clear and effective communication with residents is essential to
a fair process. Applicants should be asked how to best communicate

consider all of the circumstances of the case, including the seriousness of the offense,
the extent of participation by family members, and the effects that the eviction would
have on family members not involved in the proscribed activity. In appropriate cases,
the PHA may permit continued occupancy by remaining family members and may
impose a condition that family members who engaged in the proscribed acdvity will
not reside in the unit. A PHA may require a family member who has engaged in the
illegal use of drugs o present evidence of successful completion of a weatment
program as a condition to being allowed to reside in the unit.” 24 CFR 966.4(1)(5)).
See also the discussions of drug-related crime in this Chapter and in Chapter 1.
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with them and all subsequent communications should use the
method designated. Such methods could include providing notices
in plain language, having a sign language interpreter, making mate-
rials available on tape or to a third party designated by the resident,
or explaining things in person as many times as necessary for com-
prehension. Lease violation notices, lease termination notices and
eviction notices given to residents with disabilities must be in an ac-
cessible format.> .

54 The Occupancy Task Force recommends that, in addition to the
various notice requirements already included in HUD program
guidance, all such notices must:

(a) Be given in writing and in an accessible format;’

(b) Include a clear description of the offense, including
how it violates the lease;

(c) Describe what, if anything, the resident can do to cure
the problem and prevent the eviction; and

(d) Describe the reasonable accommodation procedure.*

It is also good business practice to use plain language and to is-
sue the notices promptly after the housing provider determines
that a lease violation has occurred.

Housing providers who are members of the Task Force report
that evictions can often be prevented by proactive management ac-
tion at the time of the first lease violation. Where residents under-
stand clearly the violation, what (if anything) they can do to cure
the violation, and how they can avoid similar violations in the fu-
ture, in many instances residents will change their behavior so that
eviction can be avoided. An effective lease violation notice is the
first step in this proactive management process. See also the sample
lease violation notice in Appendix 6.

2 By “accessible formar”, the Task Force means that the information is in compliance
with requirements of Section 504 and the Fair Housing Act regarding persons with
disabilities. See the more detailed discussion in Chapter 1.

See footnote 2, supra.

4 Also see Chapter 4 of this report on Reasonable Accommodations.

w
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| Drug Abuse and Eliminating the influence of illegal drugs, drug abuse, and drug-

D rug -Related ) related criminal activity from public and subsidized housing re-
L Crime quires a multifaceted approach, including:

@ Screening applicants to reduce the presence of drug related ac-
tivities in public and assisted housing communities.

¢ Supporting residents so they can help plan and implement the

- security program and reclaim developments where drug-related
criminal activity is takéng place.

& If feasible and appropriate, providing positive activities for resi-
dents (especially youth) such as peer support groups, youth rec-
reation programs and education offered on-site.

€ Increasing security. Local law enforcement must take responsi-
bility for the areas under their jurisdiction and housing provid-
ers must be funded to secure the areas not controlled by local
law enforcement.

& Making physical alterations to developments to improve their
ability to be secured and to make them a less attractive place in
which to conduct drug trafficking. Examples of alterations in-
clude improved exterior lighting, access control measures such
as parking lot gates, and the addition of video camera surveil-
lance systems in areas where drug-related crime has occurred.

¢ Eliminating drug havens, whether in vacant units, occupied
units or common spaces.

¢ Using alternative strategies, employment programs and treat-
ment programs to counteract the hold that drugs have on peo-
ple, although we do not suggest that those be funded and
operated by housing providers.

~ In appropriate cases, the judicious use of the eviction process is
necessary to remove offenders from the properties for the benefit of
the larger community.

55 The Occupancy Task Force recommends that Congress appropri-
ate sufficient funding for the following programs:

(a) The Public Housing Drug Elimination Program, or a
successor program, for public and assisted housing;

(b) Special additional adjustments for security costs in

5 Examples of areas for which local law enforcement would typically not be responsible
would include vertical patrols in high-rise buildings and security in large courtyards
_or quadrangles not adjacent 1o local streets.
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56

57

the Section 8§ New Construction and Substantial Rehabili-
tation program.

The Occupancy Task Force recommends that Congress authorize
and appropriate funding for drug treatment on demand.

The Occupancy Task Force recommends that HUD clarify that
housing providers may make space available for treatment pro-
grams, without havmg to secure HUD approval.®

Criminal Activity as
Grounds for
Eviction

3-6

Legislation and the public housing regulations authorize Hous-
ing Authorities to asstire that the tenant, any member of the house-
hold, a guest, or another person under the tenant’s control, shall not
engage in:

(A) Any criminal activity that threatens the health, safety, or
right to peaceful enjoyment of the PHA’s public housing
premises by other residents or employees of the PHA, or

(B) Any drug-related criminal activity on or near such prem-
ises.

Any criminal activity in violation of the preceding sentence
shall be cause for termination of tenancy, and for eviction
from the unit. 24 C.F.R. 966.4 (f}(12).

This language creates two grounds on which a lease may be ter-
minated for criminal activity:

€ activity which threatens other residents (regardless of thre it
occurs); or

4 drug-related criminal activity on or near the premises.

Thus, drug-related activity which does not threaten other resi-
public housing.

HUD includes a provision in the Model Lease (but not the regu-
lations) for assisted housing programs that is similar to the public

6 Ahousing provider’s decision not to make space available for treatment programs
should not be a defense to an eviction.
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housing provision cited above, but which does not contain the pro-
vision regarding employees.

The Occupancy Task Force recommends that HUD amend the
regulations and Model Lease for assisted housing to conform
with 24 CFR 966.4(f)(12) as cited above. The provision, as modi-
fied, should also be addé’d to the regulations for the certificate
and voucher programs, sgeclfymg this as a required provision in
each dwelling lease.

The certificate and voucher programs have criminal activity lan-
guage in the provisions for termination of assistance, but not in the
regulations governing leases. .

Criminal activity that threatens others or which, by its fre-
quency and duration, has a serious negative impact on the housing
community must be prohibited and must be a basis for eviction in
éppropriate cases.

The Task Force discussed whether to recommend that HUD de-
fine “threatens” in the regulations and agreed that from a practical
standpoint, it would be impossible to define this term since it turns
on the facts in every given situation. Examples of criminal activity
that threatens others include, but are not limited to: distribution of
or trafficking in illegal substances, assault, robbery, murder, rape,
carjacking, and illegal possession or discharge of weapons. Exam-
ples of repeated criminal offenses that, because of their frequency
and duration, have a serious negative impact on a housing commu-
nity include, but are not limited to: prostitution, selling alcohol to
minors, minor destruction of other residents’ property and minor
vandalism.

Former Users of
Illegal Drugs

Under the Fair Housing Act, §504 and the ADA, a former user
of illegal drugs (now in recovery) is considered to be a person with
disabilities and is protected against discriminatory treatment, but
persons engaged in current illegal use of controlled substances are
not protected. HUD’s regulations for the certificate and voucher
programs permit the PHA to terminate the subsidy for drug-related
criminal activity, except that:

Drug-related criminal activity dces not include [felonious]
use or possession, if the Family member can demonstrate
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that he or she (1) has an addiction to a controlled substance,
has a record of such an impairment, or is regarded as having
such an impairment; and (2) has recovered from such addic-
tion and does not currently use or possess controlled sub-
stances [24 CFR 882.118(b)(4X1)(B)].

This provision implements the statutory protection of former il-
legal users of drugs who are now in recovery.” Following is a discus-

>

7  The ADA’s Subchapter V amends §504 as follows:
“(CYi) For purposes of title V, the term ’individual with handicaps’ does not include
an individual who is currently engaging in the illegal use of drugs, when a covered
entity acts on the basis of such use. (i1) Nothing in clause (i) shall be construed to
exclude as an individual with handicaps an individual who - (I) has successfully
completed a supervised drug rehabilitation program and is no longer engaging in the
illegal use of drugs, or has otherwise been rehabilitated successfully and is no longer
engaging in such use; (II) is participating in a supervised rehabilitation program and
is no longer engaging in such use; or (III) is erroneously regarded as engaging in such
use, but is not engaging in such use; except that it shall not be a violation of this Act
for a covered entty to adopt or administer reasonable policies or procedures,
including but not limited to drug testing, designed to ensure than an individual
described in subclause (I) or (II) is no longer engaging in the illegal use of drugs” 42
U.S.C. § 12211, which also defines “drug” and “illegal use of drugs”.
The ADA’s Tite II regulations discuss “has recovered”:
(a) General. (1) Except as provided in paragraph (b) of this section, this part does not
prohibit discrimination against an individual based on that individual’s current
illegal use of drugs.
(2) A public entity shall not discriminate on the basis of illegal use of drugs against an
individual who is not engaging in current illegal use of drugs and who—
(i) Has successfully completed a supervised drug rehabilitation program or has
otherwise been rehabilitated successfully;
(ii) Is participating in a supervised rehabilitation program; or
(iii) Is erroneously regarded as engaging in such use.
(b) Health and drug rehabilitation sexvices. (1) A public entity shall not deny health
services, or services provided in connection with drug rehabilitation, to an individual
on the basis of that individual’s current illegal use of drugs, if the individual is
otherwise entitled to such services.
(2) A drug rehabilitation or treatment program may deny participation to individuals
who engage in illegal use of drugs while they are in the program.
{c) Drug testing. (1) This part does not prohibit a public entity from adopting or
administering reasonable policies or procedures, including but not limited to drug
testing, designed to ensure that an individual who formerly engaged in the illegal use
of drugs is not now engaging in current illegal use of drugs.
(2) Nothing in paragraph (c) of this section shall be construed to encourage, prohibit,
restrict, or authorize the conduct of testing for the illegal use of drugs. 28 CFR
§35.131.
See also the Fair Housing Act, 42 U.S.C. § 3602(h)(West Supp 1993); United States o.
Southern Management Corp, 955 F.2d 914 (4th Cir. 1992).
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sion of how the question of recovery and reasonable accommoda-
tion might arise and be handled in the eviction context:

A resident is convicted of a drug-related crime which oc-
curred on or near the premises. The housing provider is un-
aware of the criminal activity until after the activity
occurred. The housing provider sends a notice of lease termi-
nation, and the resident requests a meeting to discuss the
lease violation. At the nfeeting, the resident asserts: (2) that
she is a former illegal user of a controlled substance; (b) that
the lease violation is a result of her disability; (c) because she
will soon begin participating in a drug abuse treatinent pro-
gram, it is unlikely that the criminal activity will be re-
peated; and (d) that as a reasonable accommodation, the
housing provider should not pursue the eviction.

First, it must be established whether the resident is entitled
to the statutory protections due to a former user. At this
stage, the burden is upon the resident to demonstrate that
she “has recovered” and “does not currently use or possess
controlled substances”. The decision process will consider:
whether the resident can demonstrate that she has been ac-
cepted for the treatment program; whether she can demon-
strate that she has maintained a drug free status; the
question of the length of time since the offense; and evi-
dence (if any) of further drug-related criminal activity since
the offense for which she was convicted. If the housing
provider waited an inordinately long time before pursuing
the eviction, the resident’s arguments would be stronger
than if the housing provider had sent the lease violation no-
tice soon after determining that there was sufficient evidence
1o determine that a lease violation had occurred. ‘

If the housing provider is not convinced by the resident’s ar-
guments, the housing provider will decide that the resident
is not an “individual with disabilities”, in which case the
housing provider will be under no obligation to consider a
reasonable accommodation request. If the resident does not
accept the housing provider’s decision, the resident could
contest the eviction, file a Fair Housing complaint, and/or
bring suit under the Fair Housing Act.

39




OCCUPANCY TASK FORCE

3-10

If the housing provider (or the enforcement process) decides
that the resident is an “individual with disabilities”, the
housing provider must then decide whether the lease viola-
tion was a result of the disability. If not, reasonable accom-
modation is not applicable. Again, the resident could contest
an adverse decision in the eviction process, and/or utilize the
Fair Housing Act enforcement process.

If the resident is an “individual with disabilities”, the hous-
ing provider must evaluate the reasonable accommodation
request (see also Chapter 4). Factors to consider would in-
clude, as a minimum, the likelihood that the reasonable ac-
commodation would result in lease compliance (e.g. not
using illegal drugs, paying rent on time, respecting the
rights of others, etc.), the seriousness of the lease violation,
and whether the requested accommodation does in fact over-
come the lease violation; also, the Task Force notes that
these factors are interrelated. See also the discussion below
regarding reasonable accommodation and lease violations.

Where, on the other hand, it is clear that the resident “has re-
covered” and is thus an “individual with disabilities”, the
housing provider must consider requests for reasonable ac-
commodations.

When an individual claims recovery, the regulations for all
programs should authorize the housing provider to require
the person to present evidence of recovery from a qualified,
neutral third party to be admitted (in the case of an appli-
cant) or allowed to continue to reside in the unit (in the case
of a resident). For further discussion of this issue, see the sec-
tion on Current Users of Illegal Drugs and Recovering Sub-
stance Abusers in the Application Process, Chapter 1. See
also 24 CFR 966.4(1)5Xi):

A PHA may require a family member who has engaged in
the illegal use of drugs to present evidence of successful com-
pletion of a treatment program as a condition to being al-
lowed to reside in the unit.
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Fraud

59

Fraud related to the housing programs is a participant’s inten-
tional misrepresentation or withholding of material facts in order to
secure housing assistance or a higher level of assistance.

The Occupancy Task Force recommends that HUD issue guid-
ance that housing program fraud has taken place only if (a) there
is intentional misrepresentation and (b) the misrepresentation
conferred some gain on the-resident or applicant who made the
misrepresentation.

The Task Force has learned that some mental health consumers
omit from rental applications information concerning periods of
hospitalization (or participation in residential treatment programs),
in the belief that either: (a) this does not constitute a change of resi-
dence and thus does not need to be listed on the application; or (b)
that the housing provider might (illegally) discriminate on the basis
of the information. The preceding recommendation is intended to
clarify that this omission does not constitute housing program
fraud. In addition, the Task Force understands that, because such
institutions are not residences, it is not misrepresentation to omit

~ the institution as a previous residence. See also the discussion on

Resident History in Chapter 2.

. Fraud related to the housing program is an independent ground
for eviction, whether or not it is criminal. Since it is an independent
ground for eviction, it should not be governed by the rules on evic-
tions for criminal activity. Fraud related to the housing program
clearly violates the lease.

Minor Crimes and
Off-Premises
Criminal Activity

The public housing statutes and regulations make criminal ac-
tivity grounds for eviction only if:

& it threatens the health, safety or right to peaceful enjoyment of
the housing premises by other residents or employees of the
PHA; or

@ itis drug related and takes place on or near the premises.

The Task Force has recommended that these same provisions
be adopted in the other programs. There are some difficult issues
where a resident or household member has engaged in criminal ac-
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tivity, but where it may not be clear whether the activity constitutes
grounds for eviction:

The Occupancy Task Force recommends that HUD issue guid-
ance to clarify that:

(a) criminal activity which threatens the health, safety or
right to peaceful enjoyment of the housing premises by
other residents-or staff constitutes grounds for eviction.

(b) drug-related criminal activity which takes place on or
near the premises constitutes grounds for eviction.

(c) The “on or near” language applies only to drug related
crime. Crimes which pose threats to residents or manage-
ment staff are grounds for eviction regardless of where
they occur. For example, one resident may assault an-
other or vandalize another resident’s car, away from the
housing development. Eviction could be appropriate in
those instances.

(d) Other activities, whether or not they are criminal, are
grounds for eviction if they constitute material noncompli-
ance with the lease (or if they constitute repeated minor
violations of the lease). For example, damages to the prop-
erty of the housing provider (which may be criminal) will
often be grounds for eviction as a violation of a lease pro-
vision requiring residents to refrain from destroying, de-
facing, damaging or removing any part of the dwelling
unit or project.

(e) One-time occurrences of some minor criminal activi-
ties do not pose a threat but, if engaged in with frequency
or duration, can have a very serious impact on individual
residents or the housing community as a whole.

Public Housing
Grievance
Procedure

Residents being evicted from public housing are entitled to a
grievance hearing except if the eviction involves any criminal activ-
ity that threatens the health, safety, or right to peaceful enjoyment
of the premises of other tenants or employees of the public housing

agency or any drug-related criminal activity on or near such prem-
ises [42 U.S.C.A. §1437(k)].
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The Task Force believes that the public housing grievance pro-
cedure should be preserved for all other types of evictions in public
housing. '

Residents’ Liability
for the Actions of
Others

Residents are generally liable for actions of family members and
guests. However, there are some situations in which a resident does
not know and could not have foreseen that another household mem-
ber or a guest is involved in criminal activity. An example would be
a teenage child who engaged in drug dealing when the parent or par-
ents were at work and who left no grounds for suspicion of what he
was doing. In other instances, a resident may know, but be so in-
timidated or exploited by the criminal party that he or she did not
take action. An example might be a teen or adult son or daughter or
boyfriend dealing drugs who threatens or takes advantage of the
leaseholder’s lack of awareness.

Some members of the Task Force have personal experience of
times when the resident does not want to know that a family mem-
ber or guest is engaging in activity which violates the lease. These
members do not want to establish a national policy that will create
any incentive for parents not to know what their children are doing.

Some Task Force members believe that it is desirable to have, as
an alternative to eviction, the ability to remove from the housing en-
vironment a household member who has violated the lease, while
leaving the remaining household members in residency. However,
the landlord-tenant law in some states does not permit removal of
any resident except the head of household. HUD has the authority
to preempt State law provisions and authorize the eviction of offend-
ing household members. Leases could then be drafted to authorize
removal of offending household members.

There is no consensus among Task Force members, or among
commenters, on this difficult topic.

Consideration of
All the Facts and
Circumstances

It is not possible to establish detailed and absolute rules that de-
termine whether an eviction or subsidy termination is appropriate
in any particular case. The facts vary too much and the principles
indicating what is appropriate are too complex. Thus it is important
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for the housing provider to exercise responsible discretion on a case-
by-case basis. -

The public housing regulations for eviction for criminal activity
contain the following specific provision:

In deciding to evict for criminal activity, the PHA shall have
the discretion to consider all of the circumstances of the
case, including tHe seriousness of the offense, the extent of
participation by family members, and the effects that the
eviction would have on family members not involved in the
proscribed activity [24 CFR §966.4(1)X(5)].

There is similar language at 24 CFR §882.216(c) regarding sub-
sidy termination in the certificate and voucher programs. There are
no such regulatory provisions for eviction in assisted housing or in
the certificate and voucher programs.

If the resident presents mitigating circumstances, the housing
provider can require the resident to demonstrate that they are true.
In addition, the housing provider (and, for evictions, the court)
must decide whether the verified information does in fact overcome
the offense.

The Task Force debated this issue. At its heart are these points:
€ As a matter of basic fairness, some housing providers in practice

do take facts and circumstances into account in many situations.
@ By definition, mitigating circumstances decisions are difficult.

At issue is whether the mitigating circumstances do in fact out-

weigh the unfavorable information. Well informed professionals

with good intentions and balanced perspectives might well dis-
agree on any given decision.

€ Under present assisted housing guidance, judges in eviction
cases often do not permit residents to raise mitigating circum-
stances in defense against the eviction. In public housing evic-
tions for criminal activity, however, judges typically do allow
residents to raise mitigating circumstances, because of the exist-
ence of the “discretion” regulation.

A series of options could change the current rules on considera-
tion of all facts and circumstances. Neither the Occupancy Task
Force, nor public commenters, reached consensus on a recommen-
dation.

Regardless of whether or not current rules or guidance are
changed, housing providers must consider mitigating circum-
stances when terminating the leases of residents with disabilities. In
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order to prevent the eviction, the resident would have to document
to the housing provider’s satisfaction that the behavior causing the
lease termination was related to the resident’s disability, and that,
because of some change in treatment, services or other verified
facts, the behavior will not recur. '

Criminal Activity
Prior to Admission

61

62

Criminal activities that occurred before the resident’s participa-
tion in the housing program cannot fairly be considered grounds
for eviction, unless such activities were unknown to the housing
provider at the time of application and would have been cause for re-
jection had they been known (taking into account mitigating cir-
cumstances where applicable).

The Occupancy Task Force recommends that HUD limit the
grounds for eviction to activities that have occurred since the
resident was admitted to the housing. An exception should be
made for situations where an applicant deliberately concealed in-
formation and the information withheld would have been
grounds for rejecting the applicant.

The Occupancy Task Force recommends that in the certificate
and voucher programs, a regulatory provision should be added
limiting the grounds for termination of subsidy to activities that
have occurred since the resident was admitted to the subsidy
program. An exception should be made for situations where an
applicant deliberately concealed information and the informa-
tion withheld would have been grounds for rejecting the appli-
cant.

For further discussion of certificate and voucher issues, see
Chapter 6.

Subsidy
Termination -
Certificate and
Voucher Programs

" The certificate and voucher programs involve three parties: a
private housing owner, the resident, and the PHA which provides a
housing subsidy on behalf of HUD. The housing owner and resi-

- dent execute a lease, and the housing owner and PHA execute a

Housing Assistance Payments (HAP) Contract.
In the certificate and voucher programs, there are several poten-
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tial grounds on which the PHA can terminate the subsidy: drug-re-
lated criminal activity, violent crime, fraud in the housing pro-
grams, failure to repay a debt to the PHA as agreed upon, or breach
of program obligations. Although the PHA must provide the resi-
dent an informal administrative hearing, decisions on whether the
alleged grounds are true, whether an allegation of fraud is actually
erroneous, whether the criminal activity occurred, whether the resi-
dent was liable for it and whether termination is appropriate, are
often too complex to be fairly resolved in a PHA’s informal hearing
process, where the hearing officers are not lawyers or familiar with
criminal law and where the ordinary rules of evidence do not apply.

A problem arises if the PHA wrongly terminates the subsidy.
The resident is usually unable to pay the full rent, and thus the
landlord will pursue eviction for nonpayment of rent. In the court
hearing, the judge often is unwilling to consider whether the sub-
sidy termination was proper (or determines that, because the PHA
is not a party to the eviction action, there is no jurisdiction to con-
sider this). As a result, there may be a lack of due process, because
there is no opportunity to review the determination made by the
PHA'’s informal administrative hearing.

A second problem arises when the housing owner violates pro-
gram rules. In these instances, the regulations provide that the PHA
may suspend or terminate the subsidy, and the resident is allowed
to remain in occupancy so long as he or she continues to comply
with the lease (including paying the resident’s share of the rent).
Sometimes in these circumstances, however, the private housing
owner will (illegally) pursue eviction, and the eviction will be suc-
cessful whenever the judge declines to consider the circumstances
surrounding the termination of assistance.

The Occupancy Task Force recommends that HUD issue regula-
tions to provide for a 30 day stay of the subsidy termination, for
certificate/voucher holders to affirmatively seek state court re-
view of the PHA'’s decision to terminate subsidy.

Subsidy
Termination -
Assisted Housing

3-16

Under the assisted housing programs, owners are allowed to ter-
minate subsidies only if the resident fails to recertify or has an in-
crease in income that eliminates the need for the subsidy. Those
grounds are satisfactory and should be retained.
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Evictions

If an owner terminates a resident’s subsidy for grounds other
than those specified above or because of a mistaken understanding
about the relevant facts, the resident should be permitted to raise
the impropriety of such a termination as a defense if the owner
should seek to evict for nonpayment of rent:

The Occupancy Task Force recommends that, to ensure that this
defense will be available im state courts, the Model Lease should
be modified to permit the resident to raise the impropriety of a
termination of assistance as a defense, if the owner should seek
to evict for nonpayment of rent after previously terminating the
assistance.

The Occupancy Task Force recommends that, where assistance is
terminated, if the housing provider brings an eviction action for
nonpayment of rent, and the court finds that the subsidy termina-
tion was improper, HUD’s Handbook 4350.3 and the Model

Lease should:

(a) require restoration of the subsidy retroactively; and

(b) bar the housing provider from evicting the resident on
the ground of failure to pay the subsidy portion of the
rent; but

(c) permit eviction, however, for any additional ground for
eviction, such as engaging in drug-related or criminal ac-
tivity, or nonpayment of the resident’s portion of the rent.

- The Task Force recognizes that the foregoing recommendations
may result in spurious challenges to proper terminations of subsidy,
in defense of the eviction for nonpayment of rent. The Task Force
recommends:

Where assistance is terminated, if the housing provider brings an
eviction action for nonpayment of rent, and the court orders the
eviction, HUD’s Handbook 4350.3 should require the retroactive
payment of the subsidy for the period through the date the resi-
dent vacates the unit.

In closing, the Task Force hopes that the above recommenda-
tions, and the recommendations in other areas, will result in greater
lease compliance and fewer evictions, throughout the public and as-
sisted housing inventory.

é
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Reasonable Accommodations

Introduction Reasonable accommodation is a creative, challenging and evolv-
ing area of disability law and practice, affecting every aspect of ad-
missions, occupancy and evictions. The Task Force believes that,
despite many uncertainties as to what is required by the laws, it is
possible to craft sound basic reasonable accommodation policies
and procedures which will satisfy the intent of the laws without sub-
jecting either persons with disabilities or housing providers to unin-
tended burdens.

Because the Task Force is composed of experts in fair housing
practice, housing management and related areas, because we have a
wide variety of points of view, and because we have had the benefit
of extensive public comment, we feel that the guidance in this Chap-
ter represents the best available information on how to implement
the reasonable accommodation provisions of the laws. However, we
are not legislators, judges nor juries, and we point out that defini-
tive resolution of the various open issues will come only through on-
going legislation and case law. Housing providers must use their
best judgment in deciding how to implement the reasonable accom-
modation procedures. There is no guarantee that housing providers
who follow the Task Force’s guidance will be found to be in compli-
ance with the law. ‘

This Chapter tackles a wide range of issues surrounding reason-
able accommodations with the intention of providing guidance in
the procedural elements essential to achieving compliance. Specifi-
cally, the Chapter is organized as follows:

First, regulatory and case law references that provide back-
ground on the concept of reasonable accommodation. A brief
discussion of program accessibility requirements (the self-

4-1
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evaluation and transition plan) that exist in addition to re-
quirements for reasonable accommodations follows.

Second, we discuss a definition of reasonable accommoda-
tion.

Third, we provide a statement of principles applicable to rea-
sonable accommodations. These principles are drawn from
current law and regulation and describe both the affirmative
requirements and the regulatory limits placed on the imple-
mentation of the concept.

Fourth, we examine briefly the regulatory limits that apply
to accommodations (undue burdens and fundamental altera-
tions). A fuller discussion of fundamental alterations and un-
due burdens is found in Chapter 5 of the report.

Fifth, in addition to the specific requirements of current law
and regulations, we provide further recommendations that
the Task Force developed through discussion and delibera-
tion on this issue. The Task Force recommendations flow
from the law and are directed toward establishing the proce-
dural framework needed to implement effective reasonable
accommodation practices in the field.

Sixth, we discuss and review diverse procedural issues that
consider reasonable accommodation in the context in which
it is most likely to be used — that is, as part of the standard
operating procedures of a housing authority or assisted hous-
ing owner. Topics include dealing with disagreement regard-
ing the type of accommodation, accommodations in the
occupancy cycle, procedures related to service animals, use
of interpreters versus alternative methods.

Seventh, we provide a detailed discussion and review of rea-
sonable accommodations and lease violations so that both
providers and persons with disabilities have realistic and ac-
curate expectations of what may or may not be possible once
negotiations for an accommodation commence.

Eighth, we discuss other recommendations and recommen-
dations for HUD Technical Assistance.
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Reasonable Accommodations

In addition, Appendix 8 includes: a sample procedure for re-
sponding to requests for accommodation; model, plain language
forms to be used in the accommodations process; and actual exam-
ples of how the accommodation process can work to the benefit of
both the housing provider and the individual with disabilities.

The Appendix is intended to illustrate how accommodations
might work in practice and give providers an opportunity to review
language that addresses imp_lementatioﬁ in the real world of hous-
ing management. The Task Force analyzed the nature and purpose
of reasonable accommodations in the context of the assisted and
public housing programs. Task Force members, drawing on practi-
cal experience, then developed these model policies and documents
which are consistent with Section 504 and the Fair Housing regula-
tions.

Finally, the Appendix is intended to be a valuable tool for mov-
ing from the “theory” of reasonable accommodations to the “prac-
tice of compliance”.

Regulatory
References

504 — Section 504 of the Rehabilitation Act of 1973. The regula-
tions are found at 24 CFR Part 8, Subparts A-E. The preamble to
the 504 regulations, published 2 June 1988 is also referenced in this
chapter.

FHAA — Fair Housing Amendments Act of 1988, amends Title
VIII of the Civil Rights Act of 1968. The regulations are found at 24
CFR, Subchapter A, Part 100, Subparts A-F and Appendix I to Sub-
chapter A, the preamble to the regulations published in the Federal
Register 23 January 1989.

Case Law

The cases listed are not exhaustive but illustrate issues discussed
in this chapter.

The Supreme Court has ruled that participation by an individ-
ual with a disability may not be terminated if reasonable accommo-
dations can eliminate the risk that the person’s handicapping
condition causes others. School Board of Nassau County v. Arline, 475
US 1118 (1987) (a school board cannot dismiss a teacher with tuber-
culosis if reasonable accommodations could eliminate the risk the
infection could pose to others.) The legislative history of the Fair




- OCCUPANCY TASK FORCE

Housing Amendments Act makes clear that this standard is to be
applied in the context of housing as well. [House report for HR
1158, 1988.]

D’Amico v. New York State Board of Law Examiner, 813 F. Supp.
212 (W.D. N.Y. 1993). A law graduate sought accommodations in
the way a state bar exam is administered because of a severe visual
disability. The court held that it is generally appropriate for the
treating physician reoemmendations to be followed and where the
physician recommended that the bar exam be given over four,
rather than two days, the recommendation had to be followed.

The fundamental alterations concept derives from the Supreme
Court’s decision in Southeastern Community College v. Dawvis, 442 U.S.
397 (1979), where the Court ruled that a school did not have to mod-
ify its clinical nursing program by converting it into a program of
academic instruction to accommodate 2 woman with hearing im-
pairments.

Cason v Rochester Housing Authority, 748 F.Supp. 1002
(W.D.N.Y. 1990). Although this case does not focus on reasonable
accommodation it is referenced because of its impact on the policies
and procedures that govern the occupancy cycle.

Program
Accessibility

4-4

Reasonable accommodation is one aspect of the compliance ef-
forts required of providers through Section 504 and the FHAA.
Compliance actions taken by a housing provider (especially under
Section 504) may be divided into two general categories:
€ actions taken in response to a request from a person with dis-

abilities (reasonable accommodations); and,

4 program or property-based compliance actions that are required
quite apart from individual requests.

The Section 504 program or property-based actions include the
general provisions against discrimination [24 CFR 8.4], communica-
tions' [24 CFR § 8.6] including the provision of auxiliary aids to fos-
ter program access, and all of Subpart C [24 CFR § 8.20 through
8.33].

Subpart C of the Section 504 regulations is titled “Program Ac-

1 Communicarions includes program-based requirements but may also include actions
designed to address the specific needs of an individual with disabilities.
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cessibility” and includes language on: general requirements; accessi-
bility requirements for housing and non-housing facilities (new con-
struction, substantial rehabilitation of the premises, other
alterations, existing programs); Public and Indian Housing; distri-
bution of accessible units; occupancy of accessible units; housing
certificate & housing voucher programs; home-ownership pro-
grams; Rental Rehabilitation Program; historic properties; accessi-
bility standards; and housing adjustments.

Within the above topics Section 504 specifies the completion of
a transition plan where structural changes are required to achieve
program accessibility [24 CFR §8.24 and §8.25]. An additional pro-
gram requirement, a self-evaluation of housing administrative op-
erations and policies, is specified in 24 CFR §8.33 and §8.51. The
transition plan and self-evaluation complement each other. The for-
mer is focused on the accessibility of facilities (the removal of physi-
cal barriers), the later on operational or administrative changes that
make the program accessible (the removal of procedural barriers).

The essential elements of the self-evaluation are described below
[Reference: 24 CFR § 8.511]:

(1) Consultation with interested persons, including individu-
als with handicaps or organizations representing individuals
is required.

(2) Policies and practices must be evaluated to determine if
they meet the requirements of Section 504.

(3) Policies or practices that do not meet Section 504 require-
ments must be modified [See 24 CFR § 8.33, Housing Ad-
justments].

(4) Recipients must take corrective steps to remedy any dis-
crimination revealed by the self-evaluation.

(5) Any recipient that employs 15 or more persons must: (a)
keep the self-evaluation on file for at least 3 years and make
it available for public inspection; (b) upon request, provide a
list of interested persons consulted, description of areas ex-
amined, modifications made, or remedial actions taken.

(6) The self-evaluation must have been completed by July 11,
1989.
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When examining documents and procedures providers must
look for language or actions that have the effect of restricting the
participation of a resident in functions that relate to program re-
quirements (e.g. reexaminations) and other activities at the site (e.g.
social or recreational activities).

§ 8.24 (d) of the Section 504 regulation outlines the require-
ments for the transition plan:

“The plan shall be developed with the assistance of inter-
ested persons, including individuals with handicaps or or-
ganizations representing individuals with handicaps. A copy
of the transition plan shall be made available for public in-
spection. The plan shall, at a minimum —

(1) Identify physical obstacles in the recipient’s facilities that
limit the accessibility of its programs or activities to indi-
viduals with handicaps;

(2) Describe in detail the methods that will be used to make
the facilities accessible;

(3) Specify the schedule for taking the steps necessary to

achieve compliance with this section and, if the time period
of the transition plan is longer than one year, identify steps
that will be taken during each year of the transition period;

(4) Indicate the official responsible for the implementation
of the plan; and

(5) Identify the persons or groups with whose assistance the
plan was prepared.”

Program accessibility is achieved through the Section 504 re-
quirements for self-evaluation and transition plans. These affirm-
ative steps exist in addition to the requirement that providers
address individual needs. Such program-based compliance actions
support a comprehensive approach to accessibility. Such actions are
critical to developing an organizational culture that makes standard
operating procedures sensitive to the access and cormmunications is-
sues that confront persons with disabilities.
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With respect to the existing requirements for the Transition Plan
and Self-evaluation, the Task Force recommends that HUD pro-
vide additional guidance on these issues to PHAs and assisted
providers, specifically that HUD fund training on how best to de-
velop and implement these program-based requirements.

The Occupancy Task Force recommends that HUD issue regula-
tions providing that as common areas, dwelling units, policies
and procedures are modified to promote accessibility, it may be
appropriate to modify the Transition Plan; this should be done
with the participation of persons with disabilities, or persons or
groups representing persons with disabilities.

Definition of
Reasonable
Accommodation

The concept of reasonable accommodations is found in both the
Fair Housing Amendments Act of 1988 and Section 504 of the Re-
habilitation Act of 1973. Accommodations affect the operational,
managerial, and budgetary requirements of public and assisted
housing.

The Fair Housing Amendments Act regulations at 24 CFR §
100.204 (a) discuss reasonable accommodation in the following man-
ner:

“It shall be unlawful for any person to refuse to make reason-
able accommodations in rules, policies, practices, or services,
when such accommodations may be necessary to afford a
handicapped person equal opportunity to use and enjoy a

- dwelling unit, including public and common use areas.”

Note that the FHAA definition of accommodations does not
mention structural alterations. There is no “uniform™ definition of
reasonable accommodations across disability regulations. For exam-
ple, the Section 504 employment regulations (24 CFR § 8.11) de-
scribe reasonable accommodation as: “ ... making facilities used by
employees accessible to and usable by individuals with handi-
caps....” Thus, depending on the regulatory context, both structural
and procedural changes may be included in the definition.

The term, reasonable accommodation, as used by the Task
Force, includes both structural and non-structural compliance ac-
tions, such as:

4 reasonable changes in policies or procedures;

4-7
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€ removal of communications barriers;
& reasonable structural modifications to housing units or common
areas that remove architectural barriers.

Examples of procedural changes: providing additional explanation
of requirements, offering information in accessible formats and in
plain language, allowing the use of service animals, permitting rent
payments to be mailed rather than delivered in person, and provid-
ing auxiliary aids, such as pencil and paper for those with speech
difficulties.

Examples of structural modifications: installing ramps and widen-
ing doors, installing visual fire alarms, installing a Braille control
panel in an elevator, or color-coding the elevator lobbies to assist
persons who are easily disoriented.

Where necessary to the discussions in this report, we will make
the distinction between structural and non-structural compliance
actions.

The FHAA definition of reasonable accommodations requires
housing providers to make accommodations. The FHAA does not
establish any threshold (financial or administrative) for determin-
ing what is reasonable. The preamble to the FHAA regulations
identifies a limit to accommodations by introducing the concept of
fundamental alteration in the nature of the program.

A housing provider is not required “... to provide supportive
services, e.g. counseling, medical, or social services, that fall outside
the scope of services that the housing provider offers to residents.”
Further, a provider is required to make modifications “...in order
to enable a qualified applicant with handicaps to live in the hous-
ing, but is not required to offer housing of a fundamentally differ-
ent nature. The test is whether with appropriate modifications the
applicant can live in the housing that the housing provider offers;
not whether the applicant could benefit from some other type of
housing that the housing provider does net offer.” [Federal Register
Vol 54, No. 13, January 23, 1989, p 3249]

Providers are not required to offer accommodations that alter
the fundamental nature of the housing program or provide services

beyond those existing services that are already part of the housing
program. Actions up to the point of alteration are still required. The
Section 504 regulations provide additional guidance on what is rea-
sonable by introducing the concepts of undue financial and adminis-
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trative burdens. Both the fundamental alterations and undue bur-
dens are discussed in detail in Chapter 5 of the report.

Essential Principles

With respect to reasonable accommodations, the Task Force has
identified the concepts essential to making reasonable accommoda-
tions and the limits placed on the accommodation process. The rea-
sonable accommodation principles are divided into two categories:
those based on existing law and regulations, actions that providers
must take; and those recommended by the Task Force to enhance
the procedural structure necessary for effective compliance.

The principles based on existing law or regulation represent cur-
rent requirements. Providers must make accommodations in re-
sponse to individual needs, provided such accommodations do not
create a fundamental alteration in the nature of the program or
cause undue financial and administrative burdens. Where such bur-
dens or alterations are incurred, providers must take other actions
up to the point of such alterations or burdens.

Some of the regulatory requirements associated with the reason-
able accommodation principles are listed below:
€ If requested, housing providers must work with qualified indi-

viduals with handicaps to develop accommodations, administra-

tive as well as structural, that will “...afford the handicapped
person equal opportunity to use and enjoy the dwelling unit, in-

cluding public and common use areas” [See 24 CFR §100.204];

or provide the qualified individual with handicaps an opportu-

nity to participate in, or benefit from the housing, aid, benefit,
or service that is...equal to that afforded to others. [This refer-
ence is an affirmative restatement of prohibited actions noted in

24 CFR §8.4(b)X1Xii).] ,
€ Housing providers, “...shall give priority to those methods that

offer programs and activities to qualified individuals with handi-

capszin the most integrated setting appropriate.” [24 CFR §8.24

(b)]-

2 The 504 regulations do not define “ integrated setting”. Other sections of 504 can be
used to provide 2 framework for the term. Specifically, housing must be provided to
qualified persons with disabilities so that “... the choice of living arrangements is, as a
whole, comparable to that of other persons eligible for housing assistance under the
same program.” [24 CFR § 8.26] Living arrangements may also include benefits and
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€ “In determining what auxiliary aids are necessary, the
...[provider] shall give primary consideration to the requests of
the individual with handicaps.” [24 CFR Subtitle A §8.6 (a) (1)
(-]

& To facilitate communication with persons with disabilities, the
housing provider, “ shall furnish appropriate auxiliary aids
where necessary to afford an individual with handicaps an equal
opportunity to pdrticipate in, and enjoy the benefits of, a pro-
gram or activity receiving Federal financial assistance.” [24 CFR
Subtitle A §8.6 (2) (1)]

The Task Force n?eyc’qmn'xends that the reasonable accommodation
principles adopted by the Task Force be incorporated into HUD
guidance. Where these principles illustrate legal requirements,
the designation ’(required)’ is included.

(a) (required) Reasonable accommodations are made in re-

sponse to individual requests from a qualified person with

disabilities; the request may be made in any manner

which is convenient for the person with disabilities. Rea-

sonable accommodations are in addition to any program-

or property-based accessibility requirements specified in

the Section 504 regulations.

(b) (required) The housing provider’s obligation is to make
an accommodation which is effective (i.e. one which over-
comes barriers to equal access and facilitates the use of
the housing program), provided that the accommodation
also is reasonable (i.e. does not cause undue burdens or
cause a fundamental alteration in the nature of the hous-

ing program).
(c) (required) Reasonable accommodations are unique to

the needs of the person as a result of his or her disability,
and to the characteristics of the housing environment.

(d) (suggested) In general, the person with disabilities will
suggest an accommodation which he or she believes to be
effective, and the housing provider will determine

services provided at the property where the provider is obligated to afford persons
with disabilities “equal opportunity” to obtain such services and benefits. [24 CFR §
8.4 (b) (D]
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whether the requested accommodation is reasonable from
the provider’s viewpoint. The housing provider may also
suggest alternative accommodations which are less bur-
densome to the provider.

(e) (suggested) In general, the person with disabilities is in
the best position to determine whether a suggested accom-
modation is effective (i.e. rqmoves the barriers). This is
analogous to the situfition discussed in 24 CFR 8.6(a)(1)(i)
which states that in determining what auxiliary aids are
necessary, the housing provider “shall give primary con-
sideration to the requests of” the person with disabilities.
Housing providers, on the other hand, are in the best posi-
tion to determine whether a suggested accommodation is
reasonable (i.e. the burden on the provider is within the
limits established in the law).

(f) (suggested) Effective, two-way communication is essen-
tial to the process of identifying the most appropriate ac-
commodation; (required) this may require that the

housing provider use alternate forms of communication.’
(g) (required) Often, reasonable accommodation will mean

that persons with disabilities be treated differently, in or-
der to ensure equal access to programs and services.

(h) (suggested) Applicants and residents with disabilities
may designate a third party to receive information on
their behalf.*

(i) (required) Section 504, the Fair Housing Act, and the
Americans with Disabilities Act should be interpreted to

The housing provider “shall furnish appropriate auxiliary aids where necessary to
afford an individual with handicaps an equal opportunity to participate in, and enjoy
the benefits of, a program or activity receiving Federal financial assistance” [24 CFR
§8.6(a)(1)]. “Auxiliary aids means services or devices that enable persons with ’
impaired sensory, manual or speaking skills to have an equal opportunity to
participate in, and enjoy the benefits of, programs or activities receiving Federal
financial assistance....” [24 CFR §8.3 goes on to give examples of auxiliary aids].
However, the housing provider “is not required to provide individually prescribed
devices, readers for personal use or study, or other devices of a personal nature” [24
CFR 8.6(a)(1)(i)].

The Task Force encourages readers to review HUD’s proposed regulations on this
subject, published in the October 15, 1993 Federal Register, pages 53461 f.
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require that information regarding reasonable accommo-
dations be made available to applicants and residents dur-
ing the admission and occupancy cycle, specifically: at
time of application; with any notice of rejection; and with
any notice of lease violation or lease termination.’ (sug-
gested) Such information should also be provided at other
times as the ho:lsing provider deems appropriate.

(i) (suggested) Forms and other documents used for appli-
cants and residents should be in plain, intelligible lan-
guage. (required) Providers must be prepared to present
documents in alternative formats, make use of auxiliary
aids, or communicate with a third party designated by the
applicant or resident® (see Appendix 8 for model plain lan-
guage forms).

(k) (required) The reasonable accommodation require-
ment is intended to provide persons with disabilities equal
opportunity to participate in housing programs through
the modification of rules, procedures, policies and struc-
tures. Such accommodations are not intended to provide
greater program benefits to persons with disabilities than
to nondisabled residents or applicants.’

(1) (required) If the provider receives Federal financial as-
sistance, structural reasonable accommodations must be
made at the housing provider’s expense (provided such ac-
commodations do not create undue burdens or fundamen-
tal alterations; see Chapter 5 for a fuller discussion of
undue burdens and fundamental alterations).

(m) (required) All housing providers must allow residents
to make, at the resident’s expense, reasonable accessibil-

See, e.g., 24 C.F.R. §8.54 {Section 504); 24 C.F.R. §100.50(3) (Fair Housing Act); 25
C.F.R. §35.106 (Americans with Disabilities Act).

See Chapter 1, fn. 12.

Housing programs, “to be equally effective, are not required 1o produce the identical
result or level of achievement for individuals with handicaps and non-handicapped
persons, but must afford individuals with handicaps equal opportunity to obtain the
same result, to gain the same benefit, or to reach the same level of achievement” [24
CFR §8.4(b)}2)1.
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ity modifications to their dwelling units and to the com-
‘mon areas (24 CFR §100.203).

(n) (required) Reasonable accommodations must be pro-
vided throughout the occupancy cycle in admissions, resi-
dency, lease enforcement and eviction. (See discussion
later in this chapter on accommodations related to lease
terminations. Also see Chapter 2 on interventions prior to
lease violations.)

(o) For information on whether, and if so to what extent,
housing providers may request information related to the
nature or severity of a disability during the reasonable ac-
commodation process, see Chapter 1.

(p) (suggested) In general, housing providers are not re-
quired to provide supportive services that they do not of-
fer to the current resident population (see also Chapters 5
and 7).

(q) (required) A housing provider may not unilaterially dis-
continue a particular method of providing a reasonable ac-
commodation. Instead, notice must be given to the

resident with disabilities allowing the parties to agree to
another effective method of providing an accommodation,
including an opportunity to meet to discuss the decision
to discontinue the accommodation.

Regulatory Limits
to the reasonable
accommodation
Process

The Section 504 regulations establish limits to the reasonable ac-
commodation process. Some limits apply to both structural and
non-structural accommodations. Others apply only to structural ac-
commodations. Under current Section 504 regulations, a housing
provider is not required:

4 “...to take any action that it can demonstrate would result in

...undue financial and administrative burdens [24 CFR Subtitle

A §8.21 (b), §8.23 (b), and 8.24 (a) (2)]. See the separate discus-

sion of "Undue Burdens" in Chapter 5.
€ “...totake any action that it can demonstrate would resultina

fundamental alteration in the nature of its program or activ-

ity....” [24 CFR Subtitle A §8.21 (¢) (iii),and §8.24 (a) (2)]. Hous-
ing providers are generally not required to provide support
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services that are not already part of their housing proprame T2«
CFR § 8.24 (b)] See the separate discussion of “Fundamems 4 -

teration” in Chapter 5.
» & to provide an elevator in any multifamily housing progzs sekeir
' for the purpose of locating accessible units above or bekos 1=
grade level; [24 CFR § 8.26]
$ 4 to make structural alterations in existing housing prograns

when other methods can be demonstrated to achieve the wre=n

fect. [24 CFR §8.24(b)]

With respect to financial and administrative burdens, ana e
mental alteration, housing providers are reguired to “...takz anrz:=-
tion that would not result in such an alteration or burdeps, s
would nevertheless ensure that individuals with handicaps rerre
the benefits and services of the program or activity.”[24 CFR §
(c) (iii) and §8.24 (a) (2)] Actions up to the point of alteranr. oz
dens are still required.

Accessibility Under §504, the Uniform Federal Accessibility Standanis g
Standards ern structural changes which rise to the level of “alteratinne™, s
fined as:

Alteration means any change in a facility or its permanes
fixtures or equipment. It includes, but is not limited . -
modeling, renovation, rehabilitation, reconstruction.
changes or rearrangements in structural parts and exmmanrr-
nary repairs. It does not include normal maintenance o =
pairs, reroofing, interior decoration, or changes to
mechanical systems. [24 CFR §8.3]

Alterations may be “substantial alterations™ or “other alew=-
tions.” The UFAS applies to substantial alterations znd otierz-
terations, but not to normal maintenance. Under the ADA. th-

&  "Substantal alteration. If alterations are undertaken 1o a project —. than tae 15 prmee
units and the cost of the alterations is 75 percent or more of the rephareern: roe; ¢
the completed facility, then the [new construction] provisions of 8. staf: s
[24 CFR §8.23(a)].

9  Alterations that do not meet the “substantial alteration” definition. i rerereer
work that is beyond normal maintenance. See the extended discussion a- 2+ 5%
§8.23(b).
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ADA Accessibility Guidelines play a similar role. For properties
which are subject to both §504 and the ADA, the ADA Title II regu-
lations provide that:

Design, construction, or alteration of facilities in confor-

mance with [the UFAS] or with [the ADAAG] shall be *
deemed to comply with the requirements of this section with
respect to those facilities, except that the elevator exemption
contained at section 4.1.3(5) and section 4.1.6(1)(j) of
ADAAG shall not apply. Departures from particular require-
ments of either standard by the use of other methods shall be {
permitted when it is clearly evident that equivalent access to i
the facility or part of the facility is thereby provided [28 CFR "
§35.151(c)].

Under the UFAS, housing providers who are undertaking altera-

tions are not required to take any action that results in “structural |

impracticability”. Structural impracticality is defined by the UFAS |

as:

¢ changes having little likelihood of being accomplished without
removing or altering a load-bearing structural member [See the
Section 504 regulations, 24 CFR § 8.32(c)]; and/or

€ incurring an increased cost of 50% or more of the value of the
element of the building or facility involved. [24 CFR §40, Ap-
pendix A, 3.4 UFAS].

Procedural
Framework
Necessary for
Implementation

In the discussion that follows reasonable accommodations are
examined in light of the procedural standards required to incorpo-
rate the practice of accommodation into a housing provider’s daily
operating routines. The Task Force believes that the elements de-
scribed below represent the basic procedural requirements needed
for housing providers to establish a workable reasonable accommo-
dation process.

The procedures described below begin with a request for accom-
modation from the applicant or resident and end with a decision by
the housing provider. In between, the procedure encourages infor-
mation-sharing and discussion between the housing provider and
the person with disabilities, to ensure that sufficient information is
brought forward to enable the housing provider to reach a good de-
cision.

4-15
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70 The Task Force recommends that HUD require assisted housing
providers and PHAs to have written procedures for reasonable
accommodation, which address the issues discussed below:

(a) Information on the availability of the provider’s reason-
able accommodation procedure will be posted in the rent-
al office and will be provided at application intake, notice
of rejection, notice of lease violation, and notice of lease
termination.'’

(b) The reasonable accommodation procedure is uniform
but flexible. The applicant or resident may make a re-
quest for reasonable accommodation in any manner
which is convenient to him or her. Thereafter, standard
forms and instructions are used to drive a system for mak-
ing decisions. The process is standardized but the results
will be unique to the individual and the property involved.

(c) Reasonable accommodation decisions will be made in
a timely manner and both denials and agreements to
make accommodations will be documented in writing
(plus, if applicable, notification in a format accessible to
the requester). Agreements to make accommodations will
include terms, conditions, performance expectations (for
all parties), and, if appropriate, a schedule,

(d) The written procedure will describe: (i) the points in
the occupancy cycle where information will be provided; L
(ii) procedures for investigating reasonable accommoda- '
tion for applicants who do not pass screening; (iii) how re-
quests for accommodations are made; (iv) the decision :
making process (including determination of undue bur-
dens or fundamental alterations); (v) timely processing of ] ‘ i
accommodation requests; (vi) the manner in which the : ‘}
housing provider will respond to the request for accommo- : e ’
dation; (vii) the right to an informal meeting if the deci-

ane

sion is unfavorable; (viii) the process used to settle

10 For assisted housing, HUD Handbook 4350.3 indicates requirements to give this
notice at the time of the application interview (12-23{) and in the notice of rejection
(%12-30c).
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differences; and (ix) timely implementation of accommo-
dations.

(e) The procedures must allow persons with disabilities to
communicate with the housing provider in an accessible
manner. Communication with the applicant or resident
must be provided in an accessible and intelligible'" for-
mat (the intent is to make the process of accommodation
accessible). .

Requirements for
the Appeal Process

The review procedure that is required depends on several fac-

tors: whether the person with disabilities is a resident or applicant;
whether the housing provider is a PHA; and whether the non-PHA
recipient employs fifteen or more people. 24 C.F.R. Section 8.53; see
also FR 2 June 1988, Vol. 53, No. 106 Page 202309 (504 Preamble).

The type of review required for a denial of a reasonable accom-

modation breaks down as follows:

Applicants (whether PHA or non-PHA):

Applicants denied reasonable accommodations are entitled
only to the informal review currently in place under pro-
gram regulations for applicants denied housing in any HUD
assisted housing. Housing providers should use their current
review procedures.

Residents of recipients employing 15 people or more:

Section 8.53 requires that recipients employing 15 people or
more adopt grievance procedures that provide appropriate
due process standards for residents denied a reasonable ac-
commodation. 2

PHA Residents:
PHA residents, under current regulation, are entitled to a

grievance procedure to dispute PHA action or failure to act
involving the tenant’s lease or PHA regulations which ad-

11
12

See Chapter 1, fn. 11.
When the recipient employs 15 or more people, Section 504 also requires that
employees with disabilities have access to grievance procedures .

4-17




OCCUPANCY TASK FORCE

versely affect the tenant. 24 C.F.R. Section 966.50 et seg.
Thus, PHA’s may satisfy the Section 504 requirement by us-
ing a grievance procedure that they already have in place.

Residents of non-PHA recipients employing fewer than 15 people:

These housing providers must provide some opportunity for
review of denials of reasonable accommodation but such re-
views need not incorporate due process procedures. For in-
stance, the review may be a face-to-face meeting with
someone on the provider’s staff other than the person who
made the decision.

Residents of providers subject to the ADA and employing 50 or
more people:

28 CFR § 35.107 mandates that public entities which employ
50 or more persons adopt grievance procedures for resolu-
tion of complaints alleging any action that is prohibited un-
der Title II of the ADA. They must designate at least one
employee to coordinate the grievance procedures. In addi-
tion, they must publish the grievance procedures and make
available the name, office address and telephone number of
the designated employee(s) to whom grievances are made.

- Reaching
Agreement on
Methods

4-18

There will sometimes be two or more potential methods for
making a reasonable accommodation. In the following discussion,
the Task Force suggests a conceptual framework for determining
which potential methods are worthy of consideration, and how to
decide among them.

The housing provider’s obligation is to make an effective accom-
modation. To be “effective”, the methods of accommodation must
remove disability-related barriers to participation, so that the hous-
ing program is “equally effective” in serving persons with and with-
out disabilities:

For purposes of this part housing aids, benefits, and services,
to be equally effective, are not required to produce identical
results... for individuals with handicaps and non-handi-
capped persons, but must afford individuals with handicaps
equal opportunity to obtain the same result, to gain the same
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benefit, or to reach the same level of achievement. [24 CFR
§8.4(b)(2)]

For example, a resident with a mobility impairment requests a
reasonable accommodation so that s/he can gain access to the park-
ing facilities from the sidewalk (and vice versa). Any of the follow-
ing would be effective:
¢ makingacurbcut. -
¢ installing a ramp in an existing parking space, retaining the ex-

~ isting sidewalk.
¢ offering a transfer (to which the resident agrees) to a unit which
is close to an already accessible parking area.

In a second example, a wheelchair user requests that the housing
provider install a ramp at the front entrance. The housing provider
offers instead to assign the resident an accessible parking space near
the rear entrance to the building (which few if any residents actu-
ally used, but which was accessible to the wheelchair user). The par-
ties settled, agreeing that the law requires the housing provider to
provide the ramp, because otherwise the resident would not have an
equal opportunity to participate in the program.' In other words,
providing access to the rear entrance but not the front entrance was
not effective because the resident would not be receiving equal treat-
ment if he were forced to use the rear entrance.

The Task Force emphasizes that housing providers may con-
sider only those alternatives which are effective in removing the bar-
riers to equal participation.

~ In general, the person with disabilities is in the best position to
determine whether a potential accommodation is effective. This is
analogous to the situation discussed in 24 CFR §8.6(a)(1)(i) which
states that in determining what auxiliary aids are necessary, the
housing provider “shall give primary consideration to the requests
of” the person with disabilities.

The Task Force believes that when the housing provider wants
to offer alternatives to the accommodation the person with disabili-
ties considers to be effective, the housing provider must meet two
requirements: (1) the housing provider must establish that the alter-
native accommodation is effective (i.e. the housing provider bears
the burden of proof); and (2) there must be a substantive reason for

13 Smallv. Kilree, Inc., No. HM-93-2815 (D. Md.).
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4-20

seeking an alternative. By “substantive reason,” the Task Force
means a potential for significantly decreasing the difficulty or ex-
pense of making the accommodation, or a potential that the accom-
modation could be made significantly sooner.

However, the housing provider is not required to make an ac-
commodation which is unreasoqaﬂ}ble,A requested accommodation
is unreasonable if it poses either (1) undue financial and administra-
tive burdens or (2) a flindamental alteration in the housing pro-
gram. See Chapter 5 for a detailed discussion of how these
determinations are made. ‘

When more than one method is available that is both effective,
from the point of view of the person with disabilities, and reason-
able, from the point of view of the housing provider, the housing
provider may select among these methods, giving preference to the
wishes of the person with disabilities unless there is a substantive
reason to do otherwise. The following regulatory passages make ref-
erence to this issue:

“The accommodation is reasonable because it is feasible and
practical under the circumstances” [24 CFR §100.204(b), em-
phasis added].

A housing provider “is not required to make structural
changes in existing housing facilities'* where other methods
‘are effective in achieving compliance..." [24 CFR §8.24(b),
emphasis added].”

“In choosing among available methods for meeting [the existing
housing requirements], recipients shall give priority to those
methods that offer programs and activities to qualified indi-
viduals with handicaps in the most integrated setting appro-
priate” [24 CFR §8.24(b), emphasis added].

Thus, the housing provider may inquire into alternative, less
burdensome, but effective methods of providing the accommoda-
tion that the applicant has requested: “I want to be sure I under-
stand your needs, and I would like to find the least expensive way

14 “Existing program" requirements are discussed at 24 CFR §8.24.
15 In situations where a property is undergoing “alterations” [see 24 CFR §8.3],
structural changes must meet accessibility standards.
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that will work for you”. However, the Task Force points out the fol-

lowing cautions: . :

€ Unless there is effective commumcanon between the housing
provider and the applicant or resident, the housing provider
might assume that an accommodanon is effective when in fact it
is not.

& The search for altemanve, less burdensome, methods for accom-
modating the d1$ab111ty shohld not unduly delay the accommo-
dation process.

@ The search for alternative, less burdensome, methods should
not be used as aii excuse for not undertaking a requested accom-
modation immediately which is effective, reasonable and for
which there is no significantly superior alternative.

On the basis of this background, the Task Force offers the fol-
lowing recommendation:

The Task Force recommends that HUD incorporate into guidance
the following principles developed by the Task Force to reach
agreement regarding reasonable accommodations:

(a) Where two or more potential accommeodations are ef-
fective from the viewpoint of the person with disabilities
(i.e. each potential accommodation removes the barriers)
and reasonable from the viewpoint of the housing
provider (i.e. neither potential accommodation causes un-
due hardship on the provider), the housing provider may
select from among the effective accommodations.

(b) Questions may arise regarding whether a suggested ac-
commodation poses undue burdens or constitutes a funda-
mental alteration.'® In general, housing providers are in
the best position to make these determinations, although
their decisions can be challenged (either informally,
through the Fair Housing Act enforcement process or
through the courts).

(c) Questions may arise regarding whether a suggested ac-
commodation is effective. In general, the person with dis-
abilities is in the best position to determine whether a

suggested accommodation is effective, although his or her

16 See Chapter S.
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decision can be challenged (either informally, through the
Fair Housing Act enforcement process or through the
courts).

' (d) Sometimes the housing provider is willing to make an
accommodation which the applicant or resident main-
tains is not effective, and the housing provider is not will-
ing to make the accommodation which the applicant or
resident prefe;s. If this remains unresolved, the housing
provider should make clear that its offer remains open. If
the resident decides to accept the offered accommodation
while continuing to maintain that more is needed, the
housing provider should not refuse to provide the offered
accommodation. Similarly, the resident’s acceptance of
the offered accommodation should not be considered a
waiver of any right the resident may have to secure the
preferred accommodation.'”

(e) The Task Force suggests that if the provider and the
applicant are not able to reach agreement, the provider
might ask the applicant if there is a third party expert
whom the person with disabilities recommends as an advi-
sor to help the two parties reach agreement.'®

Service Animals
and Other Animals
in No-Pet
Communities

4-22

Since service animals are auxiliary aids, service animals are not
subject to additional requirements beyond those contained in the
lease.® Reasonable accommodations to allow other animals, in sup-
port of a disability, may be subject to reasonable rules. However, be-

17 This situation can arise where the housing provider cannot impiement the preferred
accommodation without incurring undue burdens; the housing provider is, however,
obligated to accommodate the disability up w0 the point where undue burdens would
occur. The Task Force points out that, if the housing provider’s financial position
improves in the future, the previous undue burden constraint may no longer apply,
and the provider may well be able to implement fully the resident’s preferred
accommodation.

18 This is an alternative dispute resolution mechanism; disputes can always be resolved
through the Fair Housing Act enforcement process or through the courts.

19 It would be 2 Fair Housing Act violation to refuse to permit 2 blind applicant to live

in an apartment with a seeing eye dog [24 CFR §100.204(b) Example 1]. For assisted
housing, see HUD Handbook 4350.3 %2-25(i), Exhibit 2-2(d) and 14-14(b).

e i
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cause persons with disabilities may not be required to pay for costs
-associated with reasonable accommodatmns, a pet deposit may not
be required.”

The Task Force recommends that housing providers adopt the fol-
lowing approach for considering requests for reasonable accom-
modation from residents with disabilities to keep animals which
are not service animals, in communities with no-pet policies:

(a) When an applicant or resident with a disability asserts
and can verify that an animal is therapeutic for his/her dis-
ability, the applicant should make a request for a reason-
able accommodation; specifically, to be allowed to keep
the animal.

(b) The housing provider may require verification that the
applicant is a “qualified individual with handicaps” as de-
fined in the Section 504 regulations, and the housing
provider can also require verification that the animal is
necessary in coping with the disability.

(c) If both verifications are provided, and the animal has
special training in helping the applicant cope with a physi-
cal impairment, then the animal is a “service animal” as
defined under §504. Service animals are equivalent to
other “auxiliary aids” such as wheelchairs and eyeglasses,
and as such must be permitted.

(d) If, on the other hand, the animal does not have specific
disability-related training but is necessary in coping with
the disability (for instance, if the animal provides emo-
tional support to a person with a panic disorder), the ani-
mal is a “companion animal” not a “service animal” and
must be considered under the housing provider’s standard
reasonable accommodation procedure. The Task Force
suggests that it is likely that the animal should be allowed
in these instances.

(e) The resident will be responsible for the animal’s care.

20 It would be a Fair Housing Act violation to use, because of disability, “different
provisions in leases ..., such as those relating to rental charges, secumy deposits, and
the terms of a lease” {24 CFR §100.65(b)(1}].
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(f) If, subsequently, the animal or its care poses a public
health problem or results in a lease violation, the problem
must be addressed. The provider may send the resident a
notice of lease violation.

(g) Reasonable accommodations to allow animals, other
than service animals, in support of a disability may be sub--
ject to reasonable rules; however, a pet deposit may not

be required.

Several public commenters raised the following issue: residents
without disabilities who have been denied permission to have pets
will want to know why their neighbor (who is not known to have a
disability) is allowed to have a “pet”. The Task Force elsewhere rec-
ommends that the reasonable accommodation procedure be in writ-
ing, and that information on the provider’s reasonable
accommodation policy be distributed at various times during the oc-
cupancy cycle; these practices allow the provider to respond to
these types of questions by saying that approval was granted in ac-
cordance with the provider’s written policies.

Use of Interpreters

v. Alternative
Methods

4-24
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Situations may arise where a person with disabilities wants an
interpreter, and the housing provider thinks there is an effective

and lower cost method (e.g. presenting information in written
form).

The Task Force recommends that HUD incorporate the following
items into guidance regarding disputes as to whether the hous-
ing provider must provide a sign language interpreter:

(a) An alternative to providing a sign language interpreter
is effective if it removes the barrier(s) to equal participa-
tion.

(b) The person with disabilities may not be prevented
from bringing his or her own interpreter.

(c) Iflease violations or possible eviction are to be dis-
cussed, the housing provider will agree to provide a sign

language interpreter because of the seriousness of the
topic.
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(d) If, however, the context of discussion is relatively rou-
tine, such as rent which is being paid on time, or a request
for maintenance service which can be readily communi-
cated despite the disability, the housing provider might
reasonably provide communication in writing.

(e) The Task Force concluded that most recertifications
would require a sign language interpreter. In particular,
an interpreter should bé provided if the recertification in-
volves complicated issues, if the housing provider sus-
pects under-reporting of income, if the housing provider
feels that a lease violation may have taken place, if the
resident indicates that he or she has something major to
discuss, or if there is some equivalent reason to feel that
very clear, very complete communication is needed. On
the other hand, if the recertification process is limited to
the simple exchange of documents, the housing provider
might reasonably provide communication in writing.

(f) The Task Force points out that some persons with dis-
abilities communicate only in American Sign Language,
and are not able to read or write in English. Also, while
American Sign Language is the most commonly used,
there are other languages. Before engaging an interpreter,
the housing provider must be sure that the interpreter is
qualified in the communication system used by the per-
son with the disability.

‘Several public commenters asked how the housing provider
should select a qualified sign language interpreter. Professional in-
terpreters are highly skilled individuals with professional rules of
conduct that deal with training, certification, issues of accuracy and
issues of confidentiality. A housing provider is well advised to ob-
tain professional interpreter services when there is any concern
about accuracy of the interpretation to be provided.

Other commenters were concerned that they might select a sign
language interpreter who is not qualified in the particular sign lan-
guage used by the applicant or resident. The Task Force elsewhere
recommends that housing providers ask each applicant how the
housing provider should communicate with the applicant; where
providers follow this approach, they will learn immediately which
sign language system is appropriate.
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One public commenter offers these additional suggestions for
large providers with significant populations needing American Sign
Language interpreters: make an interpreter available at certain
times each month; record standard information (how to apply, ex-
planation of the lease, house rules) in ASL on video with open cap-
tioning; have staff who are fluent in ASL. ‘

Another public commenter offers these observations concerning
communication disabilities: (i) taking the time to listen and re-
spond to an individual with a communication disability is an exam-
ple of reasonable accommodation; (ii) persons with communication
disabilities often use assistive devices such as alternative and aug-
mentative communication devices (“AACs”), Communication
Boards, voice synthesizers, and Touch or Light Talkers; (iii) exist-
ence of a communication disability does not imply the presence of a
cognitive disability.

Lease Violations

4-26

As noted earlier in this Chapter, when issuing a notice of lease
violation, the housing provider must include information on reason-
able accommodations for residents with disabilities. If the resident
proposes a reasonable accommodation, the housing provider must
consider granting it. The obligation to consider and, where reason-
able, grant accommodations to residents with disabilities ends only
when residency actually terminates.

Reasonable accommodation requests must be considered even if
the housing provider believes that the resident’s or applicant’s “ten-
ancy would constitute a direct threat to the health or safety of other
individuals or whose tenancy would result in substantial physical
damages to the property of others” [24 CFR §100.202(d)]. Before
making a determination that a “direct threat” would exist, the hous-
ing provider must consider whether a reasonable accommodation
could eliminate the threat. Citing the decision in Arline, the House
Judiciary Committee stated:

Thus, ...[pursuant to the FHAA] a dwelling unit need not
be made available to an individual whose tenancy can be
shown to constitute a direct threat and a significant risk of
harm to the health or safety of others. If a reasonable accom-
modation could eliminate the risk, [housing providers] are
required to engage in such accommodation...
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Similarly, the ADA in Title I (Employment) §101.3 states “The
term ’direct threat’ means a significant risk to the health or safety of
others that cannot be eliminated by reasonable accommodation” [42
USC 12111].

It will sometimes be an appropriate accommodation to delay or
cancel an eviction proceeding. An example of delay: if a reasonable
accommodation request is pending, the eviction could be stayed un-
til a decision was made. An ‘example of cancellation: if the lease vio-
lation is subject to cure, the resident cures the violation,anda
reasonable accommodation ensures that the violation will not be re-
peated, the eviction could be cancelled.

By contrast to the cancellation example, the simple provision of
“a second chance”, in the absence of any action to cure the violation
Or prevent a recurrence, is not likely to be an appropriate accommo-
dation. The Task Force emphasizes, however, that each request for
reasonable accommodation is an individualized assessment and, in
some instances, granting a2 “second chance” could be reasonable.

A SYstematic
Approach to Lease
Violations

74

The Task Force recommends that HUD incorporate into guidance
the systematic approach discussed below for connecting reason-
able accommodations to lease compliance issues, for residents
with disabilities.

Reasonable accommodations for residents may effec-

tively overcome lease violations; however, not all viola-

~ tions can be overcome via reasonable accommodations,

and the reasonable accommodation concept does not in-

clude waiving essential provisions of the lease. This sec-

tion, plus the following two sections, provide an overview

of lease violation issues including behavior which neigh-

bors find objectionable and control of conduct that vio-

lates the lease. (Also refer to the discussion Chapter 2 on

Preventing and Addressing Lease Violations.)

(a) First, the provider must ask “what is the effect of the
lease violation?” This is intended to determine the actual,
practical impact. Once this is determined, the provider is
well placed to judge whether an accommodation can ame-
liorate or eliminate the practical impact. For example:

4-27
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— a resident might violate the lease provision prohibit-
ing repeated late payment. The practical impact is ad-
ditional administrative time to pursue, and process,
the late payment. If the provider decided to accept con-
tinued late payment of the rent, the provider would
shoulder an additional practical impact that if the rent
were not.paid at all in some future month, the eviction
would not be started until relatively late in the month
(which would result in additional financial loss to the
provider). '

— a resident might be unable to have the housing
provider inspect the apartment. The practical impact
is that the provider is not aware of damages which
may have occurred, or of maintenance which may
need to be done.

— a resident might not be able to come to the office
for recertification. The practical impact is additional
administrative time to devise an alternative location
or technique for holding the recertification interview.

(b) Having determined the practical impact, the provider
then needs to assess whether the requested accommoda-
tion eliminates, or sufficiently reduces, the practical im-

" pact, so that there is now a reasonable likelihood that the
resident will succeed with lease compliance in the future.

(c) For the housing provider, the key is to step outside the nar-
row point of view of administrative convenience and technical
lease compliance, and judge whether the practical purpose
of the lease requirement can be met in a creative way
which will work for the person with disabilities and for the
housing provider. :

Behavior that
Neighbors Find
Objectionable

4-28

75 The Task Force recommends that HUD incorporate into guidance
the following approach to reasonable accommodations and ob-
jectionable behavior:

(a) Housing providers must distinguish between behavior
which is merely irritating (and which is not in violation of
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the lease), and behavior which is sufficiently destructive
of the rights of other residents that it violates the lease.
(See Appendix 8, Three Levels of Problematic Conduct.)

(b) Residents do not have a right to be shielded from see-
ing or interacting with persons with disabilities.

(c) Housing providers should take into account the degree
to which behavior is involuntary; many disability condi-
tions result in behavior which cannot be readily control-
led and which some persons may consider annoying or
disturbing. In these cases, housing providers should gener-
ally accept the behavior and discuss, with the disabled
resident, his/her willingness to permit or participate with

- the provider in providing information to his/her neighbors
that will allay their concerns and eliminate further con-
flict between the resident and his/her neighbors.

(d) Where the housing provider judges that the behavior
does not constitute a lease violation, experience suggests
that education of the objecting resident (ideally by a neu-
tral, expert third party, with the goal of increasing the ob-
jecting resident’s sensitivity, compassion and tolerance)
may be necessary so that the situation does not escalate.
(Refer to Appendix 8 on Three Levels of Problematic Con-
duct.)

Appendix 8 also includes the “Mr. Smith” case study regarding
unusual behavior. It illustrates the above principles quite well. Ad-
ditional reasonable accommodation case studies are also included in
this appendix. ‘

Lease Compliance

Lease violations may result from disability-related behavior,
and frequently the resident can alter his/her behavior through sup-
portive services, peer group support, medication, counseling or
other types of “support.” (In this discussion, the term “support” is
used to refer to all of these techniques).

76 The Task Force recommends HUD incorporate into guidance the
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4-30

following approach to reasonable accommodations and lease
compliance:

(a) If an applicant has a history of behavior which, if dis-
played by a resident, would result in a material violation
(or repeated minor violations) of the lease, the housing
provider may deny the application; the notice of denial
must include information regarding the reasonable accom-
modation procedure.

(b) If a resident commits a material violation (or repeated
minor violations) of the lease, the housing provider may
issue a notice of lease violation or lease termination; this
notice must include information regarding the reasonable
accommodation procedure.

- (c) All notices of denial, lease violation and lease termina-

tion must include the opportunity for an informal meeet-
ing (or other equivalent procedure, depending on the
specific housing program), and must include the opportu-
nity to discuss reasonable accommodations.

(d) If the applicant or resident asserts that she is a person
with disabilities, asserts that the behavior was a result of
her disability, asserts that the behavior is now under con-
trol, and requests a reasonable accommodation, the hous-
ing provider must consider the request and may require
that the applicant or resident provide verification for her
assertions.

(e) In making these decisions, the housing provider may
take into account (i) the seriousness of the conduct and
(ii) the likelihood that the suggested accommodation will
prevent recurrence of the unacceptable conduct. For ex-
ample, if the person committed a serious offense whose
repetition would be especially harmful in a multifamily
setting, the housing provider would reject the reasonable
accommodation plan unless the applicant or resident pre-
sented particularly credible evidence that the behavior is
not likely to be repeated.

(f If, in the future, a resident fails to comply with his or
her “support” program, this does not constitute grounds
for enforcement action by the housing provider. The hous-

T T T T TR e R R R

R SRS

- LI e e e T e
et T




§

{

)I.
DAY
i

Reasonable Accommodations

ing provider’s concern is that lease compliance be main-
tained; how lease compliance is maintained is solely the
concern of the resident.

() If, after receiving a reasonable accommodation, a resi-
dent violates the lease, the housing provider may pursue
enforcement of the lease, up to and including eviction
(where the action constitutes material noncompliance
with the lease or repeated minor violations). The Task
Force points out, however, that where (i) the new lease
violation is related to a disability and (ii) the previous rea-
sonable accommodation was not intended to overcome
this aspect of the disability, another reasonable accommo-
dation may be appropriate.

The Task Force has different points of view about how provid-
ers should treat conduct involving “serious offenses™ as described in
the preceding paragraph. Both points of view are presented for con-
sideration:

(1) There are some offenses which are so serious (arson,
child molestation, rape, aggravated assault) that because of
provider liability, housing providers are justified in denying
housing regardless of mitigating circumstances.

(2) No matter how serious previous conduct was, rehabilita-
tion and behavior change must always be considered.

Other
Recommenda-
tions

77 The Task Force recommends that HUD issue guidance to make it
clear to housing providers and others that reasonable accommo-
dations are applicable to HUD’s own rules and regulations, and
that HUD develop a regulatory accommodations procedure to
standardize the process and allow for a decision in timely man-
ner.

Just as housing providers must consider changes to their poli-
cies and procedures in order to accommodate disabilities, so also
must HUD consider changes to its regulations, Handbooks and
other guidance in order to accommodate disabilities. Where HUD
requirements interfere with or prohibit an accommodation, the
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provider can request that the rule or procedure be altered to permit
the accommodation to go forward.

The Task Force believes that the following example of reason-
able accommodations will occur frequently enough to justify spe-
cific treatment in HUD guidance:

Upon the joint requést of both the resident and housing providers,
the Task Force Recommends that HUD Field Offices permit a
resident of a HUD-assisted property to transfer directly to a simi-
lar housing assistance program at another HUD-assisted prop-
erty without first bemg placed on a waiting list.

By “similar”, the Task Force means: public housing and project-
based Section 8 are similar in that both programs provide a deep
subsidy to the resident. (Thus, unless there is a change in circum-
stances, the rent paid would not be affected by the transfer.)

Other programs where rent is not affected by the transfer are:
Section 8, RAP and Rent Supplement; §236 without Section 8 and
§221(d)3) BMIR without Section 8 are similar. (See Chapter 2 of
the report for a discussion on transfers.)

The Task Force recommends that the Public Housing lease regula-
tions and the assisted housing model lease be revised to include

~ the following language (or equivalent) regarding reasonable ac-

commodations:

Upon request by a resident with a disability, the landlord
will grant a reasonable accommodation to provide the
resident equal access to and use of the housing program,
unless to do so would cause undue burdens or constitute a
fundamental alteration in the nature of the housing pro-
_gram.

Reasonable accommodations should be identified as a pronder
obligation under the lease.

HUD'’s Role and g0
Technical
Assistance

4-32

The Task Force recommends that HUD establish a Section
504/FHAA hotline, in order to facilitate (but not ratify or certify)
reasonable accommodation decisions by housing providers. The
hotline should include access to a computer bulletin board and
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provisions for linkage to the broad-based clearinghouses pro-
posed in Chapter 8 of this report.::

The Task Force emphasizes that this hot line should operate on
the principle that reasonable accommodation situations are unique,
and not subject to formula-based solutions. The hotline staff should

- be knowledgeable in fair housing law, the disability laws, the vari-

ous types of disabilities, HUD’s housing programs, and disability-re-
lated resources. Advice should be documented and available in an
accessible format. The hotline should be equipped with a TDD
(telecommunications device for, the deaf).

The bulletin board should provide access to information and ma-
terials on reasonable accommodation successes, Fair Housing and
Section 504 court decisions that affect providers, and general infor-
mation or publications (in alternative formats) on Section 504,
FHAA, and ADA.

A public commenter suggested the Job Accommodation Net-
work as an excellent model for the hotline.

Both providers and advocates have been disappointed by HUD
program personnel’s lack of information and knowledge of the civil
rights statutes. While our first choice is to have appropriate local
and headquarters staff conversant with — if not expert in — civil
rights law, the Task Force would at least like to see a core group of
people (hot line staff) who are experienced in both housing program
operations and civil rights law available to answer questions from
providers, advocates and others. This core group could also act as
an internal resource for other HUD staff in the development of
regulations, policies and programs, etc.

The Task Force Recommends that HUD provide training to staff
in the field offices, or identify specific headquarters staff (per-
haps part of the hot-line service) whose responsibility it will be
to answer resident and provider questions about conflicts be-
tween civil rights requirements and housing program require-
ments.

The Task Force recommends that the Assistant Secretary for Pol-
icy Development and Research contract with a qualified third
party consultant to research, develop and publish a guidebook

on reasonable accommodations. As providers and advocates
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gain experience with housing related accommodativns the punle-
book should be updated.

Housing providers are encouraged to review the sampie pofices.
sample forms, and sample notice language in Appendix 8 and w pe=
this information in crafting their policy and procedurcs. These -
terials were refined in response to public comments. The Task
Force does not intend that HUD adopt these materials ar enconzas:
or require their use; rather, the Task Force intends tha: ther be uxi-
ized by individual housing providers in the developmen of mee=r-
als appropriate for use in their communities. The Task Forre
believes that these materials will be useful to HUD and & bonsine
providers in developing materials that reflect the recommendarios
of the Task Force. However, there is no assurance that howsime
providers who use these materials will be found to be in compltan—=
with the law.
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Introduction

{

Both the Section 504 and FHAA regulations anticipate that, at
some level, the compliance action requested or required may ex-
haust available resources or so alter the housing program that the ac-
tion becomes infeasible. Housing providers are required to judge
the feasibility of compliance actions against two criteria: fundamen-
tal alterations in the nature of the program and undue financial and
administrative burdens. This chapter frames these issues in the con-
text of program operations and management.

Fundamental alterations in the nature of the program and un-
due financial and administrative burdens raise issues of resource
management, capital planning, and ultimately, program funding.
Many compliance actions can be absorbed with existing program
funds, but the cost of making some programs accessible and re-
sponding to some requests for accommodations will require that
Congress recognize the need for increased funding levels. Greater
flexibility in HUD’s rules governing the use of operating and capi-
tal budgets is also required. Specific changes in budget operating
procedures and formula calculations are recommended. The Task
Force also makes a general recommendation to increase the level of
modernization funds for both public and assisted housing.

This chapter includes:

Examples of actions that might result in fundamental altera-
tions;

Suggestions for evaluating fundamental alterations in light of
the program purpose and service delivered on site;

Treatment of profit at assisted housing properties;

Principles that describe how the undue burdens test is unique to

* e ¢ o
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each reasonable accommodation request and how to judge the
impact of compliance actions against available program re-
sources;

Use of operating and capital budgeting line items for reasonable -
accommodation and other compliance requirements;

Program factors to consider when assessing undue burdens;
Procedural frameworks for evaluating undue financial burdens
in public and assisted housing;

A plan for identifying unfunded accessibility needs.

* o0 o

Relationship to
Congressional
Mandate

The Congressional authorization for the Task Force required
the Task Force to develop, “sufficient guidance to owners and man-
agers...to assess the need to provide, and appropriate measures for
providing, reasonable accommodations under the Fair Housing Act
and Section 504....” “Assessing the need to provide” reasonable ac-
commodations requires an understanding of how far a provider
must go in satisfying the request for reasonable accommodations.

- The discussion of reasonable accommodations is incomplete with-

out a review of fundamental alterations and undue burdens as these
two terms used to define “reasonable” in Section 504.

Fundamental
Alteration in the
Nature of the
Program

5-2

What is a fundamental alteration in the nature of the program?
There is no precise definition in either Section 504 or the FHAA.
Case law on Section 504 offers the only guidance so far. Indeed the
concept of fundamental alteration derives from the Supreme
Court’s decision in Southeastern Community College v. Davis, 442 U.S.
397, 410 (1979). Professor Robert L. Burgdorf, Jr., writing in his ar-
ticle titled “Equal Access to Public Accommodations,” describes
the Davis case this way: ~

..the Court ruled that a university did not have to modify its
clinical nursing program by converting it into a program of
academic instruction in order to accommodate a woman

1  Robert Burgdorf, “Equal Access to Public Accommodations,” in West, Jane, ed., The
Americans with Disabilities Act, From Policy to Practice, Milbank Memorial Fund (1991),
p. 190,
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with a hearing impairment... Lower courts have further out-
lined the concept: reasonable accommodations are not man-
dated if they would endanger a program’s viability; massive
changes are not required; nor are modifications that would
‘jeopardize the effectiveness’ of the program or would in- >
volve a ‘major restructuring’ of an enterprise; and modifica-
tions that would so alter an enterprise as to create, in effect, a
new program are not required.

Professor Burgdorf continues by offering a definition of funda-
mental alteration as, “(1) a substantial change in the primary pur-
pose or benefit of a program or activity; or (2) a substantial
impairment of necessary or practical components required to
achieve a program or activity’s primary purpose or benefit."

The two parts of Professor Burgdorf’s definition may be thought
of as follows: in the first instance the program is fundamentally al-
tered by addition (e.g. changing a “regular housing program” into
an enriched program by the addition of social services); in the sec-
ond instance the program is altered by subtraction. (E.g. waiving
screening criteria for an applicant, eliminating essential lease provi-
sions for a resident; for PHAs, revising the Comprehensive Grant
Program or CIAP budget — the modernization budget — so that
funds for critical repairs are unavailable; for assisted providers, ex-
pending limited funds so that a property is unable to make its mort-
gage payment.)

In considering how to apply the fundamental alterations test, it
is important that providers distinguish between accommodations
that may result in fundamental alterations and those that may cre-
ate undue financial and administrative burdens. Accommodations
that change the nature of the program are fundamental alterations.
Accommodations that create changes in the administrative ele-
ments of the program, without altering the primary purpose or bene-
fit of the program, are not fundamental alterations. The difference
is significant.

Testing for fundamental alterations in the nature of the pro-
gram is not cost-based; even if the provider has the resources, the
provider is not required to take the action. Undue burdens must be
tested every time a request is made. Requests for accommodations
to procedural elements are subject to the undue burdens test.

83 The following are examples of actions that might result in a funda-
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v mental alteration in the nature of the program. The Task Force
}4 i recommends that these examples be included in HUD guidance
‘ on this issue:

(a) actions’ that require substantial modifications to, or
b elimination of, essential lease provisions or program eligi-
bility or screening requirements based on the obligations
of tenancyi (e.g. admission of an unqualified family);

‘i (b) actions that require a provider to add supportive serv-
ices, e.g. counseling, medical, or social services, that fall
outside the scope of existing services offered by housing
providers to residents at the project;

(c) actions that require a provider to offer housing or bene-
fits of a fundamentally different nature from the type of
housing or benefits that the provider does offer;

(d) actions that substantially impair the provider’s ability
to meet its essential obligations as a landlord, as defined
in the lease (the question here is what is the program
benefit delivered and how is it impaired? Essential
provider obligations under the lease might include man-
agement, administrative, maintenance, or other services
required for the operation of the program or upkeep of the
property.)

The Task Force does not intend that the above examples serve
as arbitrary standards. Rather, provider determinations with respect
to fundamental alterations must be made on a case-by-case basis.
Declaring a requested accommodation to be a fundamental altera-
tion does not eliminate a provider’s compliance responsibilities. Un-
der Section 504, if an action would result in a fundamental

2 “actions” means both structural and non-structural compliance actions.

3 The Task Force has defined five essendal oﬁligation of tenancy: 1) to pay rent and
other charges under the lease in a timely manner; 2) to care for and avoid damaging
the unit and common areas; to use facilities and equipment in a reasonable way; ©
create no health or safety hazards and to report maintenance needs; 3) not to interfere
with the rights and enjoyment of others and not to damage the property of others; 4)
not to engage in criminal activity that threatens the health, safety or right to peaceful
enjoyment of other residents or staff; and not 1o engage in drug-related criminal
activity on ot near the premises; and, 5) to comply with necessary and reasonable
rules and program requirements of HUD and the housing provider; and to comply
with health and safety codes. See Chapter 1, pp. 3-4 for a review of these obligations.
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alteration, providers are still required to take any action that would
not result in a fundamental alteration but would nevertheless en-
sure that persons with disabilities receive the program benefits and
services. 24 CFR § 8.24 (a) (2).

The Task Force notes that structural alterations have little likeli-
hood of fundamentally altering a program. Rehabilitation of a unit
or common area does not change the nature of the program, rather
it creates physical accessibility for program participants. In most
cases, unit rehabilitation can be accomplished so that units are
adaptable, thus retaining the ability to serve persons with or with-
out disabilities.

Some structural alterations required by Section 504 are property-
based compliance actions. For example, Section 504 requires that a
minimum of 5% of the units in a property undergoing substantial
rehabilitation are to be made accessible for people with mobility im-
pairments.* These actions are not subject to the fundamental altera-
tions test.

Statement of
Program Purpose

84

Housing providers who prepare a statement of program purpose
have taken a useful first step towards understanding what may con-
stitute a fundamental alteration.

The Task Force recommends that HUD provide guidance on the
issue of fundamental alteration, suggesting that, as part of the
self-evaluation process, housing providers prepare a Statement

“of Program Purpose and Services. The Statement of Program

Purpose is intended to cover those existing services offered or
paid for by the provider as part of the housing program, e.g. main-
tenance. (If services at the property change over time, the state-
ment can be revised.) The statement should identify: the
housing program, the eligible population group(s) served, what

4  The Section 504 regulations establish property-based accessibility actions. These
actions require the removal of physical barriers in housing and non-housing facilities.
Section 504 includes 2 compliance target that a provider rehabilitate up to 5% of the
units at a site for persons with mobility impairments, and 2% for persons with hearing
and vision impairments. These property-based actions are not subject to any
consideration of fundamental alteration.
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housing-related or other services, if any, are provided at the site,
and any aspects of the property or program that make it unique.

The statement should be drafted in plain language and be used
to inform applicants or others of the nature of the program deliv-
ered at the site. Inclusion of such a statement in the self-evaluation
does not indemnify a provider against legal action challenging a fun-
damental alteragion determination.

Considering

Services Delivered

On-Site

85

86

In addition to housing services mandated by the lease, many
housing providers coordinate or contract for third party services to
be delivered on-site. Therefore, when considering fundamental al-
terations to the program, it is appropriate to make a distinction
among the following:

4 essential housing services provided by the owner or PHA and re-
quired by the lease. Such services may be provided directly or
by contract (e.g. responding to work order requests, elevator
maintenance, pest control, etc.).

4 supportive services provided directly by the owner or by con-
tract; and,

4 supportive services provided by third parties at locations made
available by the provider (e.g. daycare where a provider leases
space to the operator of the daycare).

The Task Force recommends that only those services provided by
the property and under the direct control of the housing provider
be considered when evaluating fundamental alterations.

In addition the Task Force recommends that, where on-site serv-
ices are delivered by a third party, housing providers should
spell out responsibility for compliance with Fair Housing and
Civil Rights laws in a written agreement with the third party.

The Task Force does not intend that housing providers add new
services to sites or take on the role of supportive service provider as
a result of these recommendations. See Chapter 7 of the report for
further discussion on supportive services.
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Fundamental

' Alterations and

- ' Profit Distribution

| in Assisted Housing

{ o ;

The Task Force debated whether an accommodation that
caused an assisted property to fail to make a distribution (owner
profit) constitutes a fundamental alteration. Considered in light of
Professor Burgdorf’s definition presented earlier in this chapter, the
failure to make the distribution does not, on its own, represent a
substantial change in the primary purpose or benefit of the program.

In any business enterprise, profit is not guaranteed. Owners may
be forced to forego distributions for other reasons (e.g. major re-
pairs required). However, there may be situations where the use of
funds that would normally be distributed to the owner constitute
undue financial burdens.

The Task Force recommends that the issue of profit distribution is
not an issue of fundamental alteration, rather, foregoing profit to
make a reasonable accommodation should be considered in the
context of undue financial and administrative burdens.

| Undue Burdens

88

Reasonable accommodations are also limited by the resources
available to the provider. Compliance actions (alterations to struc-
tures as well as changes to policy) are not required if they create un-
due financial and administrative burdens. Undue financial and
administrative burdens apply to both individual requests for accom-
modation as well as certain property-based compliance actions es-
tablished in Section 504. See 24 CFR §§ 8.21(b), 8.23(b) and
8.24(a)(2).

The Task Force recommends that HUD incorporate into its guid-
ance on undue burdens all of the following principles:

(a) The undue financial and administrative burden limita-
tions apply to individual requests for reasonable accom-
modations and certain property-based compliance actions
as defined in the Section 504 regulations. See 24 CFR §§

8.21(b), 8.23(b), 8.24(a)(2).

(b) With respect to individual requests for reasonable ac-
commodations, the determination of undue burdens is

unique to each case. There are two primary reasons for
this:
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(i) An accommodation will be unique to the individual
with disabilities; individuals with the same disability
may not need, or desire, the same level of accommoda-
tion. There is no standard approach. What works for
one person may not work for another in the same situ-
ation.

(ii) The cost of the accommodation will be measured
against the resources available at the time of the re-
quest. Not only is the nature of the accommodation

unique, but so is the assessment of the resources avail-
able.

(c) Resources are not static. They are depleted and re-
newed over time. In considering undue burdens, resource
variables might include: size and type of program, avail-
ability of staff, legitimate safety requirements necessary
for safe operation including crime prevention measures,
property income and expenses, capital improvements
planned or underway, prior commitments to reasonable
accommodations or program accessibility, the point in
the budget year at which the accommodation is requested
and availability of other funds. (See more detailed discus-
sions later in this Chapter.)

(d) For housing providers, the annual budget (income and
expenses) is the best resource indicator. The budget
should also be considered in light of any other resources
available to the provider. Examples of other resources in-
clude: for PHAs, modernization funds through the Com-
prehensive Grant Program (CGP) or the Comprehensive
Improvement Assistance Program (CIAP); for assisted
owners, permitted use of reserves, special adjustments to
the Annual Adjustment Factor (AAF); for both PHAs and
assisted owners, availability of local or state funds (either
directly or through the resident or applicant), help from
non-profits, volunteer agencies, churches and state/local
agencies.
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It is important to note that there are substantial differences in
the financial management of public and assisted housing. Assisted
housing uses property-based financial management. The ownership
entity is unique to each property, as are the income and expenses.
Current regulations require that resources from properties under
common ownership not be mixed. A property will have a separate
subsidy contract or regulatory agreement for assistance. Also, the
subsidy can be “layered” (e.g. mortgage interest reduction plus Sec-
tion 8) and the “arrangement” of subsidy is particular to the prop-
erty. :

Public Housing is now required to institute a system of project-
baséd budgeting. However, the operating budget for a PHA is con-
solidated, that is, the budget for each property under management
is folded into a comprehensive document that covers the entire
agency. Subsidy is determined based on agency-wide calculations
and costs are allocated over many properties.

Another difference between assisted and public housing is ac-
cess to capital improvement funds for modernization. PHAs with
over 250 units obtain modernization funds through the formula-
based CGP. Each year, CGP funds are allocated by formula to the
PHA. Amounts will vary as the formula is adjusted by HUD or pro-
gram funding levels are changed by Congressional appropriations.
Under the CGP, PHASs prepare a five-year plan for repairs and reha-
bilitation. Typically, the five-year plan includes funds for the prop-
erty-based compliance actions required by Section 504 and
identified in the agency’s transition plan. HUD has made the provi-
sion of Section 504 accessibility a priority work item for CGP and
CIAP. (See HUD Handbook 7485.3, p. 4-2, mandatory standards,
and p. 6-6, work necessary to comply with Federal requirements.)

The CIAP is for PHAs with 250 or fewer units. This is a com-
petitive program and small PHAs have no guarantee of receiving
CIAP funds.

In general, for both PHAs and assisted housing, the costs associ-
ated with a unit being unoccupied during the time it is being made
accessible for an applicant or tenant would not be an undue finan-
cial burden. In particular, the applicant or tenant is not responsible
for rent on the unit until the unit is accessible and occupied.
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The Task Force recommends that HUD provide guidance specify-
ing that public housing providers budget CIAP or CGP funds for
both structural alterations and reasonable accommodations. The
Task Force further recommends that HUD track Section 504 im-
provements by establishing 2 new account or subaccount in the
Chart of Accounts applicable to these programs.

The Task Force recommends that Congress increase the level of
modernization funds available to address the alterations and ac-
commodations required by Section 504.

The Task Force recommends that HUD provide guidance specify-
ing and permitting assisted providers to budget for structural al-
terations and reasonable accommodations including the
establishment of a budget line item for such improvements. The
Task Force further recommends that HUD make such costs eli-

gible for budget-based rent increases and clarify to its field of-
fices that providers are:

(a) permitted to seek revisions and amendments to the
property budget; and,

(b) to use other funds, including replacement reserves and
residual receipts, available to the property in making al-
terations or accommodations for persons with disabilities,

and that requests for such funds be processed in an expe-
dited manner.

In making the above recommendation for assisted housing, the
Task Force recognizes that, unlike the CGP for Public Housing,
assisted properties have no comparable resource for capital im-
provement funds. The Task Force notes that many assisted

providers operate with an Annual Adjustment Factor (AAF) that
limits rent increases.

The Task Force recommends that Congress direct HUD to add

reasonable accommodations and accessibility costs to the list of
special rent adjustments.

;
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The Task Force notes that lack of funds budgeted specifically
for alterations or reasonable accommodations does not relieve a
provider of responsibility to respond to a request for accommoda-
tion. All requests for accommodations are subject to the undue fi-
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nancial and administrative burdens tests outlined in Section 504
and described further in this chapter. The overall financial re-
sources available to the provider must be considered in assessing un-
due financial burdens. ‘

In making the above recommendations for assisted housing, the
Task Force recognizes that, unlike the CGP for Public Housing, as-
sisted properties have no comparable resource for capital improve-
ments. - ' N

Assisted properties may undertake improvements and fund such
improvements from a variety of sources: Section 241 supplemental
loans; with HUD approval, an owner’s loan to the property; ad-
vances by the owners to the property; flexible-subsidy or capital im-
provement loans for troubled properties; funds resulting from a
change in ownership; with HUD approval, releases from residual re-
ceipts (if any); with a HUD approved repayment plan, advances
from replacement reserves; and State and local grants.

The amounts available, and a property’s eligibility to tap these
sources, varies considerably. Aside from any grant funds a property
may receive, the common denominator in the preceding list of
sources is the ability of the property to repay the advance, the loan,
or the withdrawal from replacement reserves. The assisted property
stands or falls on the merits of its operating budget and the re-
sources generated from that budget. Within the resources defined
by the operating budget, each property should establish a line item
for Section 504 improvements and accommodations. Use of addi-
tional funds should be considered only after budgeted amounts are
exhausted.

The differences between public and assisted housing in the
structure of the operating budget and access to and “financing” of
capital improvements require different approaches in measuring un-

due burdens.
Factors to Consider The factors listed below are applied on a case-by-case basis. Not
when Assessin g every request for accommodation will trigger a PHA assessment of
Undue Burdens for undue financial and administrative burdens. Rather, a PHA will
Public Housing consider the factors only when the circumstances and resources
available at the time of the request require an assessment of undue
burdens.

5-11
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93 The Task Force recommends that HUD provide guidance to

PHAs that includes factors for assessing whether a requested

reasonable accommodation creates undue financial and adminis-

trative burdens. Such guidance should include the following fac-
5

tors:

(a) The size of the program budget including any modern-
ization funds available (see below).

(b) The number and availability of PHA employees.®

(c) In the current budget year, any serious negative im-
pact on the PHA'’s financial stability.

(d) Expenditures that are beyond the PHA’s financial abil-
ity (even with an operating budget revision) because of
limitations in the total amount of operating funds avail-
able to the PHA and the other expenses the PHA must in-
cur during the operating period. ‘

(e) In the current budget year, the ability of the PHA to
make a deposit to reserves where the level of reserves is
at or below 25% of the required level.” (Also see discus-
sions later in this chapter.)

(f) The requirement for additional withdrawals from re-
serves when, in the current budget year, the PHA is run-
ning a budget deficit and modernization funds are not
available to make the accommodation;

(g) Expenditures that are beyond the amount programmed

5  In the context of physical modifications to facilities, PHAs should also consider

whether the accommodation requires alterations that are structurally impracticable as

- defined in the Section 504 regulations and the Uniform Federal Accessibility
Standards (UFAS]. In including fundamental alterations and undue burdens, Section
504 sets five limits on compliance actions. Chapter 4, p. 4-12, lists the five limits.
Three, like structural impracricability, are defined by the regulations. Fundamental
alterations and undue burdens, however, are described in the regulation but defined
by the recipient.

6  This factor does not mean that PHAs may exclude consideration of contract services
1o achieve the accommodation.

7  The maintenance of adequate reserves is one the primary indicators of the financial
strength of a PHA. HUD includes a reserve level indicator in its Public Housing
Management Assessment Program (PHMAP). PHMAP is the standardized grading
system HUD uses nationwide to evaluate PHA operations and performance.
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for accommodations (including physical alterations) in
the PHA'’s annual statement of the five-year action plan
for the CGP or CIAP application, taking into account the
need for the other work included in that annual statement
or application;®

(h) A significant change to a critical element in a PHA’s
five-year plan (e.g. a proposed accommodation requires
that lead-based paint removal be deferred, repair of dam-
aged roofs be postponed, repair or replacement of life,
health, or safety systems be postponed). .

(i) The ability of the PHA to complete planned improve-
ments or repairs, including normal maintenance, that are
essential to maintaining decent, safe and sanitary living
conditions.

(i) Substantial increases in administrative workload. For
example, in the current budget year the accommodation
affects program operations so that the PHA is unable to:

(i) perform essential management duties as expressed
in the lease (e.g. reexaminations or required unit in-
spections);

(ii) perform administrative or maintenance duties es-
sential to the operation of the program (e.g. rent collec-
tion, routine or preventive maintenance);

(iii) meet program operating requirements as ex-
pressed in the Annual Contributions Contract, other
agreements, or the PHMAP performance indicators; or

(iy) respond to a court order,

(k) Negative impact on services provided by the PHA and
mandated by the lease or other agreements. (Excluding
services provided by third parties where such services are
not under the direct control or funded by the PHA’s oper-
ating budget.).

(I) Access to and availability of othe; funds.

If an expenditure is beyond the amount programmed, the PHA must consider budget

revisions and other sources of funds in its assessment of undue burdens.

5-13
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95

Note: PHAs must be able to document both the negative financial
and administrative impacts that contribute to a determination that
undue burdens exist.

The Task Force wants to be clear that the above factors for
PHAs and those for assisted housing do not establish national stand-
ards for undue burdens. The presence of a single factor does not
automatically indicate that an undue financial or administrative
burden exists. PHAs must consider all relevant factors when assess-
ing the potential for undue burdens. How the listed factors affect a
requested accommodation will be unique to the circumstances of
the person with a disability and the resources available to the PHA.

For PHAs, two sources of funding are available for accommoda-
tions: the operating budget and capital improvement funds avail-
able through CGP or CIAP. To justify a claim of undue financial
burden, a PHA must demonstrate that both sources of funds are un-
able to cover the cost of the accommodation.

When the cost of procedural or physical modifications is small,
most PHAs will use operating funds to pay for reasonable accommo-
dations because operating subsidy, though very limited, is the most
flexible form of funding available. When the cost of an accommoda-
tion is too great to be absorbed by the operating budget, the chief
undue administrative burden is HUD’s lack of an operating subsidy
appeals process.

The Task Force recommends that HUD issue regulations to imple-
ment existing legislation that creates a Performance Funding
System (PFS) appeals process.’ Such a process would permit

HUD consideration of appeals based on circumstances driven

by Fair Housing and Section 504 compliance actions.

The Task Force recommends increasing a PHA’s Annual Expense
Level (AEL) by a factor that reflects the “normal” annual ex-
pense for reasonable accommodations where the annual expense
for reasonable accommodations would be established on the ba-
sis of the prior year’s data. It should be noted that, even if PHAs

9  HUD funds the difference between the PHA's operating costs and their rental income

using a complex formula called the Performance Funding System (PFS). Each year,
HUD issues an inflation factor that PHAS use to determine the total amount of
funding or Allowable Expense Level (AEL) available.
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do not receive this increase in the AEL, they must still consider
other funding sources such as CIAP and CGP.

In considering the use of modernization funding, it must be
kept in mind that a PHA’s ability to spend it in a year other than
that for which it was programmed is, at present, very limited. When
faced with a very costly physical alteration to dwelling or non-dwell-
ing facilities, most PHAs write the work into the next year’s annual
statement for modernizatiorror CIAP application. When it comes to
modernization, it is important to remember that PHAs have no re-
serve for replacement — so modernization funds are used for a wide
variety of physical improvements from lead paint abatement to re-
placement of unsafe utility distribution systems to rehabilitation of
entire buildings’ systems and structures.

Given the statutory requirements for resident participation in
the process of planning and prioritizing modernization work and a
public hearing on the plan, plus the variety of work needed, PHAs
have to parcel out their continuing responsibilities to make physical
alterations under Section 504. For PHAs, the issue is usually wait-
ing until the needed activity can be programmed into modern-
ization.

Factors to 96
Consider when
Assessing Undue
Burdens for

Assisted Housing
Properties

The Task Force recommends that HUD provide guidance to the
owners of assisted housing for assessing whether a reasonable
accommodation creates undue financial and administrative bur-
dens. Such guidance should include the following factors:

(a) The size of the program or property budget.

(b) The number and availability of employees at the prop-
erty. :

(c) Income v. expenses; availability of surplus cash; ac-
cess to residual receipts'® and/or replacement reserves;
availability of other sources of capital apart from income
generated by the property; feasibility of a rent increase.

10 For properties where no residual receipts exist, the Task Force recommends
alternative funding sources. See Recommendations 89, 90 and 91 in this Chapter.
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(d) In the current budget year, a serious negative impact
on the property’s financial stability as expressed in its an-
nual operating budget and required payments to replace-
ment reserves. ( E.g. inability to repay advances from
owners and agents or pay owner distributions at some
level;!! inability to pay operating expenses at prices and
wages that are pormal and reasonable for the market in
which the property is located.)

(e) The property’s ability to meet FmHA, HUD, other gov-
ernmental, or private lender requirements to operate in
sound financial condition as expressed in regulatory, man-
agement, subsidy or financing agreements. (E.g. inability
to fund mortgage payments or tax and insurance escrows
at levels adequate to pay the next due tax and insurance
statements.)

(f) Ability of the property to complete planned improve-
ments or repairs, including adequate tenant-response
maintenance and preventive maintenance essential to
maintaining decent, safe and sanitary living conditions.
(E.g. inability to fund preservation of the physical asset by
completing major repairs and capital improvements, as
provided for through regular deposits to replacement re-
serves and cash generated from operations.)

(g) Ability of the property to maintain full occupancy.
(However, the Task Force emphasizes that, under no cir-
cumstances, may a provider argue that by making an ac-
commodation, including making the property and
dwelling units accessible, the property will be less attrac-
tive and therefore more difficult to market.)

(h) Substantial increases in the administrative workload
so that staff at the property are unable to:

(i) perform essential management duties as expressed

11

The HUD Multifamily Asset Management Handbook, 4350.1 REV, contains
guidance for evaluating the appropriateness of project expenses, including owner
return on investment. The rate of return is limited. Typically, annual returns for
limited profit sponsors of assisted properties range from 6 to 10% of initial equity
investment.
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in the lease (e.g. re-examinations or required unit in-
spections);

(ii) perform administrative or maintenance duties es-
sential to the operation of the program (e.g. rent collec-
tion, routine or preventive maintenance);

(iii) meet program operating requirements as ex-
pressed in subsidy or regulatory agreements; or
(iv) respond to a court order.
(i) Negative impact on services mandated by the lease or
other agreements. (Excluding services provided by third

parties where such services are not under the direct con-
trol or funded by the property’s operating budget.).

(7) Access to and availability of other funds.

[}

;j:fffTesting for
“"Undue Financial
| Burdens

97

98

The Task Force recommends that HUD issue guidance that as-
sists each housing provider to develop a methodical approach to
determine whether or not an undue burden exists.

The Task Force emphasizes that the process should be stand-
ardized, not the outcome. The outcome will vary based on individ-
ual need and property or program financial circumstances. The
important point here is that housing providers, advocates and HUD
might well be able to agree on a written process that will ensure the
availability of funds for accommodations, and that will add reason
and a note of certainty to a currently murky and controversial area.
The result is still subject to challenge.

The Task Force further recommends that a model worksheet and
accompanying procedures be developed to lead public and as-
sisted providers through the undue burdens assessment process.

The purpose of recommendations 96 and 97 is to: (1) make the
procedural review steps necessary to assess undue burdens consis-
tent from provider to provider while allowing for variations in out-
come based on individual circumstances; (2) permit the provider to
document the assessment process for subsequent audit by the
provider or HUD staff; and (3) to provide an appropriate mecha-

5-17
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nism for a provider to make financial disclosures during negotia-
tions leading to a reasonable accommodation.

With respect to the last point, the Task Force suggests that
when accommodations are expensive, full disclosure of financial is-
sues will provide a way for the provider, the person with disabili-
ties, and the advocate to reach an amicable and cost effective
resolution.

Depending on the provider’s budget for accommodations, and
the time in the budget year, the tests discussed in this section must
be run for each accommodation, unless 2 decision is made to make
the accommodation immediately.

The tests for undue financial and administrative burdens will be
different for assisted providers and public housing authorities. The
assisted properties have some program characteristics that are sig-
nificant when trying to assess the degree to which expenditures

might be an undue financial burden. These include:

Return on investment:

4 limited distributions to owners;

4 unlimited distributions to owners.

Extent of federal financial assistance:

€ assisted with project-based Section 8 (100%);

4 assisted without project-based Section 8, (Less than 100%).

Mechanism for establishing rent:

& rent increases are budget based;

4 rent increases are based on an automatic annual rent in-

crease factor.

PHAs operate with different accounting and budgeting systems.
PH As also have access to a modernization program. For these rea-
sons, the undue burdens test will be different.

A Surplus Cash
Test for Assessing
Undue Financial
Burdens in
Assisted Housing'?

5-18

The financial resources to pay for implementation of transition
plans and to pay for reasonable accommodations will come either
from funds budgeted for accessibility purposes or from general
funds. Budgeted funds are available to the extent that the budget
has not yet been spent; general funds are available to the extent that

12 The procedure and test described are for financial burdens. Providers must also
demonstrate some level of administrative burden to satisfy Section 504 regulatory
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the financial condition of the housing provider is sound rather than
distressed or that other funds ( Flex-subsidy) are available. The dis-
cussion which follows sets forth specific tests for determining the
amount of funds available for accessibility purposes. Assisted hous-
ing budgets are for a twelve month fiscal year.

The Task Force recommends that HUD provide guidance regard-
ing the following proceduftes developed by the Task Force foras-
sessing undue financial burdens in assisted housing.

In line with the Task Force’s prior recommendation on budget-
ing for accommodations, all assisted provider budgets will in-
clude funds targeted for accessibility purposes. These funds can
be spent for Transition Plan activities (making the property, in
its entirety, accessible) and for reasonable accommodations
(meeting the accessibility needs of a specific resident or appli-
cant).

The Task Force suggests the following procedure for determin-
ing whether budgeted funds are available to meet a reasonable
accommodation request, bearing in mind that the availability of

budgeted funds is but one among several factors which housing

providers must consider in responding to a reasonable accommo-
dation request:

1. Budgeted accessibility funds are considered available
until they are committed. For Transition Plan activities,
funds are committed once a contract for work is signed.
For reasonable accommodations, funds are committed
once a promise has been made to the resident or appli-
cant (i.e. a written accommodation agreement is signed).

2. The full year’s accessibility budget is considered avail-
able at the start of the year."* As funds are committed,
they are charged against the accessibility budget.

3. Where there are conflicting demands on the accessibil-
ity budget, the following priorities will be followed:

requirements. See, e.g., 24 C.F.R. Sections 8.21, 8.23 and 8.24.
13 Itshould be noted, however, that property cash flow may prohibit the expenditure of
the money at that time.
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(a) reasonable accommodations for residents.

(b) anticipated reasonable accommodations for appli-
cants who are expected to move in within the budget
year. -

(c) transition plan activities.

4. When the accessibility budget has been fully commit-
ted, further agcessibility costs may be considered in as-
sessing an undue financial burden unless the housing
provider has general funds available or third party fund-
ing sources are évailable (see below).

For example,if a housing provider has budgeted $10,000 for ac-
cessibility costs, up to $10,000 of Transition Plan activities and rea-
sonable accommodations can be funded during the budget year
without raising the question of undue financial burden.

The availability of general funds is measured by whether the
provider has funds in excess of the amount required to meet normal
financial obligations. The general funds test is applied only after the
accessibility budget has been exhausted. Thus, the general funds
test will normally be applied at some point during the fiscal year.

Assisted housing programs use Surplus Cash to measure finan-
cial strength. For most properties, Surplus Cash is measured at the
end of each fiscal year by the property’s independent public account-
ants (for purposes of determining the amount of cash which can be
distributed to the owner).

The presence of Surplus Cash indicates cash in excess of finan-
cial obligations; in general, positive Surplus Cash is distributed to
the property owner at the end of the fiscal year. Absence of Surplus
Cash indicates financial obligations in excess of available cash. Al-
though Surplus Cash is normally measured only once per year, the
information which is needed in order to make the calculation is
available at the end of each accounting month.

~ Properties without Surplus Cash do not have general revenues
available to meet accessibility needs. Properties with Surplus Cash
have general revenues available. To measure the availability of gen-
eral revenues, the housing provider has two methods: (a) make a for-
mal Surplus Cash computation as of the most recent accounting
month end; or (b) use the following worksheet:
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Surplus Cash (deficit) - end of previous year
Minus Surplus Cash distributed to ownership
Plus/Minus Cash Flow - year to date
Estimated current Surplus Cash

Balance Remaining

Minus potential return due owner (owner/
agent advances, payment of previously
earned but unpaid distriputions)

Balance remaining

v o Im lm lm lw lm

The Task Force recommends that HUD issue guidance that clari-
fies the relationship of the availability of funds for reasonable ac-
commodations, potential return on initial equity for owners and
undue financial burdens.

Cash Flow for the year to date is available from the housing
provider’s monthly accounting reports. Where surplus cash is mar-
ginal, the worksheet should note the availability of third party
funds or funds from the applicant or resident.

If surplus cash is available, some level of compliance is achiev-
able. How far the property can go toward meeting the accommoda-
tion request depends on the cost of the accommodation and the
amount of cash available. If surplus cash is insufficient, providers
should indicate on the worksheet the availability of third party
funds to meet the accommodation request.

Because housing providers have the obligation to make reason-

able accommodations up to the point that undue burdens are in-

curred, it is important to be able to measure precisely the funds
available. The test outlined above will yield precise results, uses ex-
isting accounting information, and is simple to apply. In addition,
the procedure provides information essential to considering interim
compliance steps and guiding future.budget actions at the property.

An Undue Financial
Burdens Test for
PHAs

The process of testing for undue financial burdens in a PHA is
less precise than that outlined for assisted providers. Assisted
providers work with one budget per property, while PHA’s have
consolidated budgets for many properties and funding sources in ad-
dition to the operating budget that must be considered.

5-21
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¢ 101 The Task Force recommends that the process of assessing un-

due financial burdens for a PHA be expressed in a checklist for-
mat that focuses on the resources available to the PHA.
Checklist questions are sequential, once one potential resource
area is eliminated from consideration, the next resource area is
examined. HUD should issue as guidance the checklist and ac-
companying procedures that the Task Force developed.

-~

g An Undue Financial
Burdens Test for
PHAs with 250 or
More Units

5-22

& Step 1 — Has the PHA budgeted CGP funds for accommoda-
tions or transition plan improvements? The Task Force recom-
mends that priorities established in the assisted program for the
use of budget funds be applied to PHAs.

Where there are conflicting demands on the accessibility budget,

the following priorities will be followed:

(a) reasonable accommodations for residents;

(b) reasonable accommodations for applicants who are ex-
pected to move in during the budget year; and

- {¢) Transition Plan activities.

& Step 2 — Given the PHAS’ accessibility priorities, what is the
status of any CGP budgeted for accommodations or transition
plan work?

& Step 3 —If CGP funds are budgeted for accommodations or
transition plan work, are such funds obligated(contract signed)?
The PHA should check for:

(a) CGP funds unobligated in other categories of work;
(b) Proposed use of any unobligated funds;
(¢) Urgency of this work;

(d) Program impact, that is, can this work be delayed or
phased in over time without creating a serious negative im-
pact on the CGP or causing a significant departure from the
5-year plan?

If the CGP cannot support the accommodations or improve-
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ments, the next step is to consider resources available through the

operating budget.

4 Step 4 — Has the PHA budgeted operating funds for accommo-
dations? What is the status of any budgeted funds?

@ Step 5 —If there are no budgeted funds or all such funds are ob-
ligated, then additional factors must be considered: In the cur-
rent fiscal year, will the PHA make a deposit to reserves, make a
withdrawal from reserves, or break-even?

& Step 6 (A) — PHA deposits to reserves: if a surplus is projected
and there are no known demands against these funds, then the
accommodation can be considered within the funds available.

In this situation, some level of funds may be available for Sec-
tion 504 compliance. (Making a deposit to reserves is analogous to
identifying surplus cash for an assisted housing property.) The de-
posit to reserves is made at the end of the PHAs budget year. Dur-
ing the budget year a PHA does not know for certain if a deposit
will be made. Emergencies can arise that wipe out the projected sur-
plus.

@ Step 6 (B) — Withdrawal from reserves: the PHA is operating
in the red, it is spending more than it is taking in.

In this situation, the Task Force believes that a financial burden
exists and the PHA should not be required to go forward with the
accommodation at the funding level proposed. Where a PHA has re-
serves below 25% of the required level , the PHA must be allowed to
deposit to reserves in order to sustain the viability of the program.
Step 6 (C) Break-even — the PHA does not deposit or withdraw
from reserves. '

In this situation the Task Force believes that limited funds may
be withdrawn from reserves for purposes of providing a reasonable
accommodation, provided that: the funds withdrawn do not reduce
reserves below 25% of the required level and such withdrawals do
not seriously impact a PHA that is attempting to increase reserve
levels in line with the levels required by HUD through PHMAP.

Where the PHA is unable to make a withdrawal, the cost of
work associated with the requested accommodation should be pro-
grammed into CIAP or CGP. Where the availability of CGP or oper-
ating budget funds is questionable, the PHA should explore sources
of third party funds provided directly to the PHA or through the ap-
plicant or resident.

5-23
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An Undue Financial Use the process as described above, except that the questions
Burdens Test for asked about CGP will apply only if the PHA has an active or ap-
PHAs with 250 or proved CIAP. Where there is no CIAP, the PHA should go right to
Fewer Units the operating budget questions.

102 The Task Force recommends that the CIAP program be
amended so that the current year’s CIAP budget could be revised

at any time to allow use of CIAP funds for reasonable accommo-
dations.

e e e

Unfunded , At the heart of Section 504 is the concept that recipients of fed-

Accessibility Needs eral financial assistance use some portion of that assistance to
achieve program accessibility and meet individual needs, with both
requirements being subject to limitations of undue financial and ad-
ministrative burdens.

However, undue burdens are distributed very unevenly among
the range of public and assisted housing recipients: some recipient
are able to achieve program accessibility rapidly, and others are so
constrained financially that a backlog of unfunded accessibility
needs has accumulated.

The Task Force received public comment on methods and ap-
proaches to address unfunded accessibility needs that, because of
undue financial and administrative burdens declared during the
provider’s budget cycle, remain at the end of the budget cycle. One
commentor advised that the 1992 Housing Act established a five
year comprehensive needs assessment which requires all federally
assisted projects to complete such an assessment before the end of
FY ’95 (Title IV, 401-404). Projects are to measure and identify all
resident, staff and physical plant needs. The process could be help-
ful in documenting and justifying potential funds for accessibility
needs. \

The Task Force received additional advice which resulted in the
following recommendation:

103 The Task Force recommends that, at the end of each fiscal year,

PHAs and assisted housing owners have the option to submit to
HUD a report disclosing:

(a) whether a transition plan is in place;

5-24
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(b) whether policies and procedures are accessible to and
usable by, persons with disabilities;

(c) amounts spent during the Fiscal Year for accessibility
purposes (including implemention of the transition plan
and provision of reasonable accommodations);

(d) amounts spent during the Fiscal Year for total operat-
ing expenses (excluding for PHAs: CIAP/CGP; excluding
for assisted housing amounts funded from replacement re-
serve); and,

(e) accessibility needs unmet as of thé end of the Fiscal
Year; '

and that HUD fund all such needs where:
(a) a transition plan is in place;

(b) policies and procedures are accessible to, and usable
by, persons with disabilities; and

(c) amounts spent for accessibility exceed 4% of a base
amount which for assisted housing equals the last audited
actual expenditures for operating and maintenance ex-
penses. For public housing corresponding percentage and
base amounts should be developed.

See also the Task Force’s recommendations for additional fund-
ing for reasonable accommodations. (In this Chapter, see Recom-
mendations 89, 90, 91. Also see the Preface to the report for other
funding recommendations.)
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. Certificate and Voucher Issues

Introduction

During the course of its deliberations, the Task Force generally
discussed issues that could be addressed in a unified manner for all
federally subsidized housing programs, such as the need for plain
language forms and communications. Thus, the Task Force wishes
to make clear that all such global recommendations, such as the
need for plain language and timely and adequate notice, apply in
the Section 8 Certificate and Voucher programs.

However, the Task Force also dealt with issues in the public
housing and project-based assistance programs, such as admissions
procedures, that could not be carried over so readily into the con-
text of the Certificate and Voucher programs; this posed a particu-

- lar challenge. In those programs the housing authority does not

admit an applicant to housing, is not the resident’s landlord and
does not evict. Instead, in a delicate balance among the three parties
involved, the housing agency (HA) provides a rental subsidy to the
participant and, as a quid pro quo to the private landlord’s receipt of
a portion of the market rent, enforces specific regulatory provisions
incorporated into the Housing Assistance Payments Contract. Be-
tween the private landlord and the resident-recipient flow another
set of rights and obligations, arising from the lease, the HAP con-
tract, federal law and regulation and state law.

In this Chapter, the Task Force has addressed only those issues
that were of particular concern to Task Force members or were con-
gruent with issues raised in the project-based context. The Task
Force has not attempted a wholesale critique of the Certificate and
Voucher programs nor wholly rewritten any area of program ad-
ministration. Nor has the Task Force, in particular, dealt with the
proposed regulations to consolidate the Certificate and Voucher pro-

61
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t } grams, which have not yet been implemented and so do not repre-
’i 't ) sent current practice. This Chapter includes recommendations con-
! cerning:
, Expirations/extensions of time;
Exemptions to fair market rents;
Assistance for individuals with disabilities;
Waiting lists;
Evictions/terminations of assistance;
Lease terminations in the first year of the lease;
Damage and vacancy claims;
Housing quality standards;
Reasonable accommodations; and
Portability/mobility.

L 2R 2K 2R 2K 2R 2K 2R 2% 2% 2

Expi rations/ Currently, Certificates and Vouchers are issued for a 60 day pe-

Extensions of Time riod. Whether or not a Certificate or Voucher holder is entitled to
an extension, for a period of up to 60 additional days, is completely
within the discretion of the HA,' as is any method for computing
the duration of an extension.

For many participants, this time-frame is not adequate. Many
HAs therefore exercise their discretion by granting extensions up to
the full 60 days authorized. However, some members of the Task
Forece had experience with HAs exercising their discretion by not
providing any extensions or using excessively restrictive methods of
computing the extension which limits participants’ ability to use
their Certificates or Vouchers. Of particular concern were the spe-
cific housing needs of individuals with disabilities, large families,
members of minority groups, residents of areas with a substandard
or low-vacancy rate housing stock and participants seeking housing
outside traditional low-income housing markets.

Some members of the Task Force expressed the concern that ex-
tending the time period of Certificates or Vouchers would result in
keeping other deserving applicants on the waiting list from obtain-
ing a subsidy and prolonging an already unduly long wait for assis-
tance. In addition, some members of the Task Force were

1 The[P]HA’s only constraint concerning the granting of extensions is that such policy
must be contained within the HA’s administrative plan.
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concerned with HAs continued interest in flexible administration
of the Certificate and Voucher programs depending on local condi-
tions. The Task Force understands that HUD is currently review-
ing these issues (see 58 Federal Register 11292, Feb. 24, 1993).

The Task Force recommends that HUD issue guidance clarify-
ing that an extension of a certificate or voucher be granted
where to do so is a reasonable accommodation. (See Chapter 4,
Reasonable Accommodations.)

NOTE: HAs are required to consider the need for barrier free hous-
ing or supportive services in making a determination regarding ex-
tensions. HUD Handbook 7420.7 Ch 4, 4-48. ‘

Finally, the Task Force notes that assistance in locating housing
can often be provided by other agencies in the community. In other
chapters we have discussed our recommendations for the estab-
lishment of clearinghouses and for the use of collaborative agree-
ments.

The Task Force recommends that the provision of assistance in
locating housing for Section 8 Certificate and Voucher holders
be incorporated into the Clearinghouse and Collaborative Agree-
ment models. (See Chapter 8, Broad Based Clearinghouse, and
Chapter 7, Support Services.)

Exemptions to Fair
Market Rents

106

24 C.F.R. §8.28(a)(5) permits an exception to Fair Market Rents
in order to rent an accessible unit.

The Task Force recommends that HUD issue guidance clarify-
ing this requirement to ensure that the ability to grant an excep-
tion to FMRs is used in order to assist participants in locating
and renting accessible units. However, such rents must meet
rent reasonableness standards for comparable units.

Assistance for
Individuals with
Disabilities

Current §504 regulations also require HAs to assist people with
disabilities in finding accessible housing. 24 C.F.R. §8.28 (3).
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107

The Task Force recommends that HUD provide guidance to en-
sure that adequate and appropriate assistance be provided to
families needing accessible housing.

Note: HUD Handbook 7420.7 Ch. 4, 4-45 already requires that the
briefing packet contain a list of accessible units and provides guid-
ance as to other information PHAs may gtve to assist persons with
disabilities.

-

Waiting Lists

6-4
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The Task Force has addressed waiting list issues in the context
of public housing. Many of the Task Force’s recommendations con-
cerning waiting lists for HAs carry over into the Certificate and
Voucher program. (See Chapter 1, Admissions.)

It is critical that applicants on the waiting list not lose their
right to receive Section 8 Certificate and Voucher assistance because
of the very circumstances that entitle them to that assistance: their
disability and their poverty. Applicants are sometimes removed
from waiting lists for failure to respond to a letter they never got,
could not read or understand or to which they were unable, because
of sickness or personal responsibilities, to respond. On the other
hand, HAs need to be able to administer the program and their wait-
ing lists.

The Task Force recommends that HUD prohibit HAs from re-
moving an applicant from a waiting list for failure to respond to
a contact from the HA without specific written notice that the
applicant’s name is being removed and of the HA’s policy and
procedure for reinstatement on the waiting list. The Task Force
further recommends that HUD develop a model plain language
notice.

The purpose of such a notice is to ensure that the failure to re-
spond to the first notice was not the result of a letter simply lost in
the mail or a temporary inability of the applicant to respond and to
inform the applicant of how to be reinstated on the waiting list.

The Task Force recommends that HUD provide guidance sug-
gesting that it is good policy for HAs automatically to reinstate
applicants if the HA reasonably believes that extenuating cir-
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cumstances interfered with the ability of the applicant to keep
his or her waiting list information current.

O
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110 The Task Force further recommends that HUD issue guidance
clarifying that HAs are required to make reasonable accommoda-
tions in their rules and policies concerning communication with
the HA and justifications for removal from the waiting list for
failure to respond when siich failure is related to the applicant’s

disability.
; 5£yicti0n s/ In the chapter on Evictions and Terminations, the Task Force
.:Terminations of discussed and made recommendations concerning the need for ade-
,;;;;:As"sistance quate notice of lease termination, including a lease provision clarify-

ing the obligation of the housing provider to provide reasonable
accommodation when to do so would prevent the necessity of evic-
tion.

In its Voucher regulations, HUD has declared that Voucher
landlords are subject to §504. See 24 CFR §887.5(a)}(4). Whether pri-
vate landlords participating in the Certificate and Voucher pro-
grams are covered by §504 has yet to be judicially decided, and
there is uncertainty in this area. However, it is clear that a Certifi-
cate or Voucher landlord is covered by the Fair Housing Act under
the same terms as any private landlord and is thus required to make
reasonable accommodations in rules and policies.

111 The Task Force recommends that HUD require that the Section
8 Certificate and Voucher lease addendum include a provision
requiring the private landlord to provide reasonable accommoda-
tions upon the request of the resident, both during the tenancy
and eviction proceedings.

Language similar to that proposed for assisted housing provid-
ers could be used.

112 The Task Force further recommends that HUD develop a2 model
lease termination notice for Section 8 Certificate and Voucher
landlords or, since requirements may vary by state, provide guid-
ance to ensure that Certificate and Voucher lease termination
notices are written in plain and understandable language, fully
inform the resident of the reasons for the eviction (as well as
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other regulatory requirements) and inform the resident that if he
or she has a disability the landlord is required to make a reason-
able accommodation if to do so would remove the grounds for
termination. (See Chapter 3, Evictions).

The Task Force wishes to emphasize that the purpose of this rec-
ommendation is to ensure that participating residents and land-
lords are fully informed of their rights and obligations under the
Certificate and Voucher program and the Fair Housing Act, not to
expand the role of HAs or to require them to enforce these Fair
Housing requirements.

Lease Terminations

in the First Year of
the Lease

113

Currently, the landlord can terminate the lease for several, lim-
ited reasons during the first year (generally, for resident related
cause). However, Section 8 Certificate and Voucher residents have
experienced several problems when they have sought to move dur-
ing the first year.

For instance, a resident might enter into a one-year lease with a
landlord. The resident may need to move for a valid reason, such as
the harassment of a child by another resident. If the resident moves,
the landlord might under state law have a potential claim against
the resident (e.g. for the remaining rent due under the lease term).
Should the landlord pursue the claim in state court, the resident
may be able to raise the cause for moving as a defense, again depend-
ing on state law.

‘The resident’s move will also have Section 8 Certificate/Voucher
consequences. In some jurisdictions, if a resident does not obtain a
“mutual recision” signed by the landlord, the HA will refuse to is-
sue papers so that the resident can use the Section 8 Certifi-
cate/Voucher assistance elsewhere. In effect, this may trap the
resident in a dangerous or untenable situation. Or, the HA makes a
routine vacancy payment to the landlord without consideration of
the resident’s cause for moving.

Thus, the Task Force recommends that HUD ensure, through
regulation or guidance, that in cases where a tenant moves dur-
ing the first year of his/her lease, and where no mutual termina-
tion/recission agreement between tenant and landlord exists, full
opportunity for hearing for both parties be afforded. It should be
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noted that current HUD policy requires the PHA to review the
cause for the vacancy claim and determine if any vacancy pay-
ment to the landlord is valid (HUD Handbook 7420.7, Ch. 10-16).

Damage and
‘Vacancy Claims

W)

ey

Currently, HUD regulations permit a landlord to submit a claim
for damages and unpaid rent to the HA when the Section 8 Certifi-
cate/Voucher residerit moves out. 24 C.F.R. §882.112 (b). If the HA
chooses to reimburse the landlord, the resident must reimburse the
HA for any amounts above the security deposit the owner could
have collected under the program and failure to reimburse the HA
will result in termination of the subsidy. 24 C.F.R. §882.210(b)(2).
Many HAs have some procedure that ensures that the landlord is
not paid damage and vacancy claims unless the resident has had an
opportunity to contest these claims. For instance, some HAs re-
quire the landlord to first file a case in Small Claims court, where
the resident may appear and present his or her side of the case, and
receive a judgment before paying the claim. However, the regula-
tions as written do not make clear that such due process protections
should be required before the claim is paid or the resident is re-
quired to reimburse the HA.

Some HAs have not developed or do not use such procedures. In
those instances, the HA may pay the damage and vacancy upon
some verification of the landlord without the tenant being able to
fully challenge the procedure. Then, if the resident does not reim-
burse the HA and the HA seeks to terminate the snbsidy, it may be
too late to prove adequately that the damages were not the resi-
dent’s fault or, even worse, the HA may not allow the issue to be
raised at all on the theory that the only relevant issue is whether the
claim was paid.

114 The Task Force recommends that HUD require that both resi-

dents and landlords be given an opportunity to be heard with re-
spect to damage/vacancy claims, either in the HA’s informal
hearing process or some other forum that provides due process.

115 The Task Force further recommends that HUD provide guid-

ance requiring that any repayment agreements be reasonable.
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Housing Quality

The Task Force recognized the importance of using HQS to en-
Standards

force the national policy of providing safe, decent and sanitary hous-
ing and that the purpose of HQS is not to harm tenants arbitrarily.
The Task Force firmly believes that landlords should be held ac-
countable for providing safe, decent and sanitary housing. However,
the Task Force also believes that the HQS system, both in structure
and in practice, often operates to deprive families of needed hous-
" ing. The Task Force believes that the HQS system can be improved.
It was the experience of some Task Force members that in some
cases residents lose their homes because of minor, technical HQS
violations or because the landlord is refusing to comply with HQS
in order to circumvent the good cause termination requirement. In
some cases there are legitimate HQS concerns, but due to no fault of
their own, the residents lose 2 home and may risk losing the Certifi-
cate or Voucher altogether if replacement housing cannot be found.

These problems may be caused by HUD’s or some HA’s inflexible
approach to HQS enforcement.

116 The Task Force recommends that HUD revise the system for en-
forcing Housing Quality Standards to ensure that the goals of
HQS are met while also minimizing the loss of housing for resi-
dents. In particular, the Task Force recommends that a revised
HQS system attempt to match the severity of the problem to the
severity of the enforcement. A fair and effective system of enforc-
ing HQS would permit a range of enforcement actions, including
the use of warnings, suspensions, abatements and terminations
and would require termination if serious health and safety viola-
tions were not corrected immediately. In most instances, HAs
should make use of these other enforcement measures prior to
termination of the HAP contract, which is usually appropriate

only when other compliance measures have failed. If the HQS
failure does not affect the safety of the resident and if the land-
lord needs time to comply, that time should be given.2 (As an ex-

A few years ago HUD considered a two-tier system, similar to this recommendaton,
that required HAP contract termination for serious health and safety violatdons not
immediately corrected and permirted allowing a certain number of minor violations
before requiring the unit to be failed. To the extent that the two-tier system carries
out the intent of this recommendartion, the Task Force supports modifications of the
HQS system similar to the two-tier system previously considered by HUD.
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ample, if a unit failed HQS because of a lack of screens that
must be custom ordered, the HAP contract should not be termi-
nated where the landlord has ordered the storm windows and
they have not yet arrived.) Finally, suspension, even for a
lengthy or indeterminate period of time, is especially appropri-
ate if the landlord has indicated an unwillingness to comply with
a minor HQS requirement to circumvent the good cause require-
ments, . T

HQS standards already provide a thirty day grace period to rem-
edy any violations. Furthermore PHAs are instructed as per HUD
Handbook 7420.7 Ch, 5, 5-9, o “detérmine if extensions of time are
warranted depending upon the nature of the work to be completed
and the PHA’s determination of a reasonable deadline.”

Reasonable
Accommodations

-

117

Task Force recommendations concerning the need for housing
providers, as recipients of federal funds, to make reasonable accom-
modations, also apply to the HA administering a Certificate or
Voucher program. HAs must have reasonable accommodation poli-
cies and should utilize the guidance the Task Force has provided to
other housing providers.

The Task Force recommends that in the Certificate and Voucher
programs HUD provide additional guidance along the lines of
what has already been written (see Chapter 4, Reasonable Ac-
commodations), with examples that are more pertinent to the
‘Section 8 Certificate and Voucher programs. Guidance prepared
on plain language forms and assisting people with cognitive im-
pairments should also be made applicable.

Portability/
Mobility

The Task Force agreed that HUD?’s rules used to determine the
jurisdiction of an applicant or to determine in what jurisdiction a
Certificate or Voucher should be used, should not have an adverse
effect on applicants who are homeless or who have disabilities. For
instance, in some jurisdictions, all shelters are located in a central,
urban area so that no matter where one is originally from one winds
up in the core city if shelter is needed. A person with disabilities

6-9
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might be unable to access medical services if required to move to
the issuing jurisdiction.

The Task Force agrees that individuals with disabilities must be
exempted from residency requirements on a case-by-case basis as a
matter of reasonable accommodation.

The Task Force recommends that HUD ensure that its guidance
and policy on reasonable accommeodations permit an exception
on a case-by-case basis to Section 8 certificate or voucher resi-
dency requirements, relating to portability, as a reasonable ac-
commodation for an individual with disabilities.

Landlord
Participation

6-10
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Many commenters on the preliminary report of the Occupancy
Task Force expressed concern that a number of recommended
changes to the Certificate and Voucher programs could result in de-
creased landlord participation in the program, noting that current
landlord participation is woefully insufficient.

The Task Force urges HUD to develop a plan of action to encour-
age increased voluntary landlord participation in the Section 8
Certificate and Voucher programs thereby increasing housing op-
portunities for low-income families.




Support Service Issues in Public and
Federally Assisted Housmg

‘l'nt’roduction

[
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,

This Chapter examines the intersection of housing and services
and makes recommendations to Congress, HUD and the Depart-
ment of Health and Human Services about how to coordinate and
improve access to and delivery of services in an independent hous-
ing context. Many people who live in federally subsidized housing
need, want and are eligible for services that have some form of fed-
eral subsidy or some form of federal mandate or encouragement.
Services could help maintain tenancies and independence, promote
economic and educational opportunity, and generally enhance the
lives and opportunities of those who live in federally subsidized
housing. The Task Force believes that one major problem is that
the housing and service systems do not necessarily understand each
other or work in a coordinated way to help the same individual. Be-
cause issues of coordination can be addressed only by HUD and
HHS working together, this Chapter makes recommendations to
HHS even though the Task Force was created to advise Congress
about HUD matters. :

Part A of this Chapter will cover general services and housing is-
sues and recommendations to ensure the provision of services to
residents. Part B will review the planning and funding complexities
of federal, state and local programs, including recommendations to
HUD and HHS. Part C will discuss collaborative agreements
among housing and services providers.

7-1
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Part A: Services
and Housing Issues
in General

There are several overarching issues relating to services in hous-
ing. First, all federal programs are required to operate under the
principle of non-discrimination. The main tenet of non-discrimina-
tion is equal access. In the area of access to support services pro-
vided by or under the auspices of federal housing programs,
residents should be able to access such services on an equal basis.
Housing providers can ensure equal access by establishing a uni-
form process for providing residents with access to and information
about housing program services and programs.

When funding criteria mandate services for a particular popula-
tion, housing providers can make an effort to determine whether
similar services could be obtained for residents who are ineligible
for the existing service program but who could benefit from similar
services. Similarly, service providers have an obligation to identify
individuals who may benefit from support services and thus should
seek broad-based collaborative agreements with housing providers.

Second, the term “supportive services” means different things to
different individuals. In one housing context, “supportive services”
may also be referred to as “resident services” and include such
events as youth recreation activities, one-time educational events
and community organizing functions. In another housing context,
“supportive services” may describe those services specifically de- ‘
signed to establish and/or maintain lease compliance. Such services ’
might include: housekeeping assistance; assistance with making
rental payments; and related services. Within the social service con-
text, “supportive services” are generally defined as any service de-
signed to help support the efforts of an individual or family to
address particular needs. Such supportive services might include:
special devices and aids; health and mental health services; parent-
ing skills training and family preservation services; rehabilitative
services; vocational training; medication management; personal as-
sistance; and related services. ,

Third, distinctions must be made between supportive services
and reasonable accommodations.

Supportive services:

@ are used by a broad range of groups and individuals, based on
their particular needs and circumstances, not only by individu-
als with disabilities or individuals who are elderly;

4 are selected by an individual based on need and desire and with
an individual’s agreement to accept services;
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€ may be provided by a housing provider, coordinated through a
service provider, contracted for directly by individuals or pro-
vided informally by a caregiver, or provided by a service
provider with no connection to housing; and,

¢ in most cases, cannot be required in order to establish or main-
tain tenancy in federal housing programs. The Section 811 Pro-
gram which limits eligibility to persons with disabilities who
need regular or intensive supportive services and mandatory
meals programs are examples of some exceptions to this point.

On the other hand, reasonable accommodations:

4 represent changes in rules, policies or procedures which allow
individuals with disabilities to enjoy the full benefits of a par-
ticular program;

¢ are required of landlords as long as the accommodation does not
constitute an undue financial and administrative burden or a
fundamental alteration to the nature of the program and when
“such accommodation may be necessary to afford a handicapped
person equal opportunity to use and enjoy a dwelling....(24
C.F.R. 100-204(a));”

4 must be discussed and agreed to by a housing provider and a
resident with disabilities; and, :

4 may include, but are not limited to, access to supportive services.
The issue of reasonable accommodations is discussed more fully

in other areas of the Task Force report. See, especially, Chapter 4.
Fourth, residents have the right to refuse services. Residents

who violate their leases and who refuse supportive services which

could help them comply with their leases pose significant dilemmas
for some housing providers. Housing providers do not want to evict
residents but have an obligation to enforce the terms of the lease.
However, a resident who is failing to comply with lease require-
ments and other house rules has a right to refuse supportive serv-
ices, even if those services might help him or her to achieve
compliance. Similarly, housing providers should enforce lease re-
quirements and other house rules and should seek appropriate meas-
ures, including reasonable accommodations and lease termination,
for any resident who fails to comply with such requirements.

Fifth, expectations that access to supportive services will some-
how ameliorate all tenancy problems, must be tempered. The fact
that residents have access to and participate in supportive services
does not mean that all of those residents will comply with lease re-
quirements and other house rules. While supportive services can

7-3




OCCUPANCY TASK FORCE

120

make a difference in the lives of many residents, some may violate
their leases, will not be willing to develop mutually acceptable rea-
sonable accommodations and ultimately face eviction.

Further, access to services will vary by state and locality. In
some cases, states and localities, using federal funds and their own
contributions, will be able to make a significant financial contribu-
tion to enhance access to services. Housing and supportive service
providers may alse-make significant efforts to supply services to resi-
dents in federal housing programs; however, these providers are
limited by budget and funding constraints which, without new
funding sources, will not be likely to meet the ever-increasing de-
mand for services.

Landlords may evict residents who fail to comply with essential
lease requirements, even though those residents may have access to
or be participating in supportive service programs. However, there
are alternatives to eviction which may resolve the problems caused
by and for residents who are being evicted. These alternatives,
which include referrals to housing programs offering other types of
living arrangements or to programs which provide assistance to in-
dividuals and families at-risk for homelessness, are addressed in
Chapter 2, The Housing Management Process, Chapter 3, The Evic-
tion Process, and Chapter 4, Reasonable Accommodations.

Sixth, service providers also have a responsibility to help their
clients maintain their housing. For example, service providers
could inform their clients about the various housing options avail-
able in the community and how to make informed housing deci-
sions. Second, service providers should maintain contact with
clients and former clients, particularly those individuals who are
making an effort to live independently in integrated community set-
tings. Third, service providers can help individuals resolve crises
through emergency services, crisis mediation, temporary shelters
and similar interventions. Finally, service providers are required to
conduct outreach to individuals who may benefit from their service
programs and should include individuals who reside in federal
housing programs in their outreach efforts.

The Task Force recommends that HUD and HHS include the fol-
lowing as guidance to housing and service providers in order to
obtain services for residents of public and assisted housing, and
that HUD and HHS assist federal, state, and local housing and
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services entities to implement the following, at whatever level is
possible, with or without action by the others. The four recom-
mendations below are not intended to be requirements upon
which continued HUD funding is contingent, but rather to be en-
couraged as practices that can both improve resident satisfac-
tion and reduce other management problems. Frequently
residents in need of services who do not know how or where to
access those services'consume much of the staff time of the
housing provider. The Task Force believes that by providing
guidance to recipients, encouraging those practices, HUD can
make clear that it is permissible to use current operating funds,
to the extent that they are available, in implementation:

(a) Allow housing providers to fund service coordinators
from operating budgets, replacement reserves or any
other sources they deem feasible so long as other housing
provider funding obligations are not compromised.

(b) Service Agency Listings for Self-Referral. In addition
to service coordinators, housing and service providers
should establish and maintain a listing of state and/or lo-
cal service providers which residents could use to locate
providers. 