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Thirty years ago, Congress enacted the landmark Fair Housing Act of 1968, which out-
lawed for the first time private as well as public discrimination in housing. Twenty years
later, Congress passed the Fair Housing Amendments Act of 1988, a law that significantly
expanded the scope of the original legislation and strengthened its enforcement mecha-
nisms. Like most important pieces of Federal legislation, the Fair Housing Act and the
1988 Amendments Act embody a series of careful compromises crafted by members of
Congress.

In this article, we examine the first decade of experience under the 1988 Amendments.
We briefly describe the unusual enforcement process created by the Amendments, that
permits either party to choose which branch of government will adjudicate their dispute.
Using contemporaneous legislative history, we also explain why Congress devised such
an enforcement mechanism and how members expected it would operate in practice. In
the remainder of the article, we use administrative data obtained from the Federal Govern-
ment as part of an ongoing effort to evaluate fair housing enforcement to describe the first
10 years under the Amendment. Particular attention will be paid to the question of
whether the enforcement mechanisms contained in the 1988 Amendments Act have ful-
filled the expectations of its sponsors.

The Enforcement Provisions of the Fair Housing Act
of 1968

Congress passed Title VIII of the Civil Rights Act of 1968, commonly known as the Fair
Housing Act, on April 10, 1968, just 6 days after the Reverend Martin Luther King, Jr.,
was assassinated in Memphis. The Act made it illegal to discriminate in the sale or rental
of housing on the grounds of race, color, religion, or national oripespite the fact that
several States and localities had already adopted laws forbidding discrimination in pri-
vately owned housing, Title VIl was the product of several years of contentious legisla-
tive debate. Indeed, the difficulty the sponsors had in amassing sufficient votes to
overcome a Senate fillibuster is reflected in several compromises throughout the Act.
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For example, the so-callédrs. Murphyprovision exempts landlords who occupy apart-
ments in buildings of fewer than five units from the prohibitions against discrimination.
Similar exemptions apply to sellers of single-family homes and religious institutions.

Perhaps the legislative compromise that would have the most profound impact on the Fair
Housing Act’s efficacy in fighting housing discrimination was its enforcement provisions.
The original bill sponsored by Senator Walter Mondale contained provisions that would
have empowered HUD to investigate discrimination of complaints, hold evidentiary hear-
ings, and issue enforcement orders. After several successful filibusters, Senator Everett
Dirksen introduced an amendment that stripped the bill of most of its enforcement provi-
sions. Under the Act, persons who felt that they had been discriminated against could file
complaints with HUD, but the agency only had the power to investigate and seek concilia-
tion. If efforts to achieve voluntary settlements failed, as they often did, the complainant
would be left to file a private lawsuit. Private litigants could seek actual damages and
injunctive relief, but punitive damages were capped at $1,000. The Fair Housing Act also
provided for the payment of legal fees, but only in instances where the complainant could
not afford to pay his or her own attorney. Although HUD had little power to enforce the
law, the U.S. Department of Justice (DOJ) was given the authority to bring lawsuits under
the Act when it uncovered a pattern or practice of discrimination.

During the next 20 years, despite the fact that housing discrimination remained endemic
in the United States, the Federal Government was either powerless or unwilling to take
major steps to enforce the Act. HUD's conciliation efforts were often fruitless, and poli-
tics frequently constrained the DOJ from aggressively pursuing pattern and practice
caseg.Indeed, in legislative debates over the 1988 Amendments Act, the consensus for
change was bipartisan and widespread. One of two cosponsors of the bill in the Senate,
Edward Kennedy, characterized the Fair Housing Act as a “toothless tiger” (Kennedy,
1988). Former HUD Secretary Patricia Roberts Harris was quoted as saying that filing a
complaint was a “useless task” (Henderson, 1987), and her successor Secretary Samuel
Pierce cited the lack of effective HUD enforcement power as the “most glaring deficiency
in Title VIII” (Pierce, 1987).

The Fair Housing Amendments Act of 1988

Efforts to bolster Federal enforcement powers date back to the late 1970s when Congress
repeatedly considered legislation to give HUD the power to enforce the Fair Housing Act,
subject to judicial review in the Nation’s courts of appeal. Despite significant support in
Congress for amending the law, deep disagreements surfaced over the scope of power to
be accorded to HUD and its administrative law judges. The major source of concern was
whether Congress had the authority to vest sole jurisdiction over discrimination com-
plaints in HUD administrative law judges. A 1974 Supreme Court €agtisv. Loether

(415 U.S. 189, 1974), had interpreted the Seventh Amendment to the Constitution to
provide respondents with the right to jury trial when they were sued for damages under
the Fair Housing Act. In addition, the Reagan Administration questioned whether admin-
istrative law judges (ALJs) would be as efficient and cost-effective as proponents sug-
gested (Reynolds 1987).

Representative Hamilton Fish of New York State broke the logjam by crafting a new
enforcement mechanism in 1988. Fish, working in cooperation with civil rights groups
and the National Association of Realtors, devised a compromise that sidestepped the
constitutional issue. Upon the filing of a complaint alleging housing discrimination, HUD
simultaneously seeks to achieve conciliation and to investigate the claim. If the complaint
comes from a State or locality whose law has been deemed by HUD to be substantially
equivalent to the Fair Housing Act, it must be referred to that States’s human rights
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agency. For complaints over which it retains jurisdiction, HUD must determine whether
reasonable cause exists to believe that the complainant has been discriminated against. If
HUD finds that reasonable cause exists, it files a charge with the Office of ALJs in HUD.
Within 20 days either party can elect to have the case adjudicated in Federal district court
rather than by an ALJ. If no election takes place, an ALJ hears the case and issues a rul-
ing. In election cases, DOJ represents the interests of the complainant and the Govern-
ment in Federal district court; in cases before the ALJs in HUD, the complainant is
represented by an attorney from HUD’s Office of General Counsel. Complainants also
have the option of filing claims directly in Federal district court, bypassing the Federal
enforcement apparatus altogether.

Remedies available to successful complainants vary depending upon the forum in which
their claims are adjudicated. ALJs in HUD are empowered to grant compensatory dam-
ages, injunctive relief, and civil penalties up to $50,000 in the case of three offenses
within a 7-year period. In addition to compensatory damages and injunctive relief, Federal
district court judges or juries may award punitive damages.

In addition to strengthening Title VIII's enforcement provisions, the 1988 Amendments
also brought within its protective embrace two additional groups. Under the Amendments,
it is now illegal to discriminate against families with children and against persons with
physical or mental disabilities. Builders of housing must also ensure accessibility in cer-
tain units and landlords and condominium associations must make reasonable accommo-
dations to meet the needs of disabled tenants.

Congress retained the preference reflected in the 1968 Fair Housing Act for having com-
plaints enforced by State and local human rights agencies. If an agency is certified by
HUD to have laws with protections and enforcement mechanisms that are substantially
equivalent to those of the Federal Government, HUD must refer the case to that agency
for enforcement. Typically, these State and local agencies receive financial assistance
from the Federal Government under the Fair Housing Assistance Program (FHAP) to
defray the costs of enforcement. Indeed, the State and local agencies themselves are typi-
cally referred to as FHAP agencies. The 1988 Amendments gave FHAP agencies 40
months to bring their laws into compliance with the Fair Housing Act, which for many
agencies meant adding protections based upon familial status and disability.

Although inferring legislative intent is seldom clear-cut, it seems that members of Con-
gress had certain expectations at the time the 1988 Amendments were passed about how
the legislation would work out in practice. Under the existing law, there was little incen-
tive for respondents to conciliate discrimination claims because HUD had no power to
penalize recalcitrant or culpable parties. Private litigation was, for the most part, an empty
threat because it took too long for matters to be resolved and cost too much money.
Therefore, several members of Congress, including the chairman of the House Committee
on the Judiciary, Peter Rodino, expressed the view that the strengthened enforcement
provisions would make parties take HUD’s conciliation efforts more seriously and

thereby promote settlements (Rodino, 1987).

In addition, retention of the requirement that complaints from States and localities with
substantially equivalent laws be referred back to State and local human rights commis-
sions led many members of Congress to believe that most cases of housing discrimination
would bypass the Federal Government altogether (see, for example, Fish, 1988). One
member of Congress recounted that, of the 4,699 complaints received by HUD in 1987,
72 percent had been referred to State and local agencies (Thurmond, 1988).
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It also seems likely that congressional sponsors of the 1988 Amendments Act expected
that ALJs in HUD would hear most cases that did not settle and were not transferred to
State and local agencies. The election provision was added to the bill fairly late in the
legislative debate on the floor of the House of Representatives. The reason given by its
author, Representative Fish, for introducing the provision was that it would insulate the
legislation from constitutional challenges. Members of Congress repeatedly emphasized
the need for an inexpensive and effective remedy, and there was virtually no debate over
the ability of DOJ to handle the increased caseload from elections.

In terms of the increased scope of the Title VIII, most of the debate concerned the impact
of the familial status protections on adult-only communities and whether the accessibility
requirements would contribute to higher housing costs. Members of Congress seemed to
have given little thought to how the new protected groups would affect the workload of
HUD’s Office of Fair Housing and Equal Opportunty.

An Examination of the First 10 Years of Enforcement
Efforts Under the 1988 Amendments Act

Whether the 1988 Amendments Act has fulfilled the expectations of its sponsors is a
question that has received very little attention. The only comprehensive examination of
enforcement efforts to date was completed in 1994 by the United States Commission on
Civil Rights. According to the Commission, HUD had closed 23,007 cases through 1993.
Of these cases, 4,461 were conciliated. Charges were issued in 619 cases, the majority of
which involved claims based upon familial status, (61 percent) followed by race (16 per-
cent) and disability (14 percent). In 369 of the 619 cases in which HUD found reasonable
cause to believe that an act of discrimination had occurred, one or more party elected to
proceed in Federal district court. In a majority of these cases, the party who elected was
the respondent.

HUD'’s efforts to enforce the Fair Housing Act came under severe criticism by the Com-
mission on the ground of timeliness. Under the statute, HUD is supposed to make its
reasonable cause determination within 100 days unless it is impracticable to do so. Ac-
cording to the Commission, in 1993 HUD took an average of 151 days to close a case, an
improvement of 55 days over 1991 but still far from conformity with the standard of 100
days set by Title VIII.

In a study funded by HUD and the Fannie Mae Foundation, the Center For Real Estate
and Urban Policy at New York University School of Law is evaluating the election pro-
cess under the Fair Housing Act. The study will involve interviews with up to 500 com-
plainants and respondents involved in cases that have received reasonable cause charges
by HUD since 1989. As part of this evaluation, we have had access to three unique data-
bases maintained by the Federal Government. The first, the Title VIII Database, contains
administrative records maintained by HUD’s Office of Fair Housing and Equal Opportu-
nity. All claims filed by complainants are logged into this database, and information is
maintained about the complainant’s protected group, the alleged discrimatory practice,
and how HUD closed the case. Beginning in 1996, however, HUD began distinguishing
betweercomplaintsandclaims.A claim refers to a filing from a complainant that is not
accepted for full investigation by HUD, nor referred to an FHAP agency. The basis for
refusing to accept the filing can be attributable to the fact that the complainant failed to
file in a timely manner, did not allege discrimination on a prohibited basis, or that an

initial screening determined that continuation of the case was not warranted. Those filings
designated as claims in the Title VIII Database do not have information on protected
status or type of discriminatory treatment alleged.
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The second source of data for this article is the ALJ Database maintained by the Office of
Administrative Law Judges in HUD. The ALJ Database contains information about all
1,408 instances (charges) in which HUD has found reasonable cause to believe that a
discriminatory act occurred. In addition to information about the parties to the complaint,
the ALJ Database tracks the progress of cases that are adjudicated by the ALJs in HUD.
The third and final data source is the DOJ Database, which contains administrative
records for all cases in which one or more party elected to proceed in Federal district
court. Like the ALJ Database, the DOJ Database tracks the progress of cases under the
jurisdiction of the Justice Department.

Complaints Filed With HUD and FHAP Agencies

From 1989 through the end of 1994 total of 81,846 claims and complaints alleging
housing discrimination were filed with HUD and FHAP agencies. As exhibit 1 shows, the
total number of complaints or claims filed each year rose consistently from 1989 to 1993,
when 10,190 filings were received. The number of complaints or claims then fell to 8,206
in 1995 before returning to a level above 10,000 in 1996 and 1997.

Exhibit 1
Complaints and Claims Filed With HUD and FHAP Agencies 1989-97
Fiscal Year HUD HUD Claims @ FHAP Agencies Total
1989 3,257 0 3,193 6,450
50.50% 0% 49.50% 100%
1990 4,287 0 3,196 7,483
57.30% 0% 42.70% 100%
1991 5,836 0 3,354 9,190
63.50% 0% 36.50% 100%
1992 6,578 0 2,935 9,513
69.20% 0% 30.90% 100%
1993 6,211 0 3,979 10,190
61.00% 0% 39.00% 100%
1994 5,002 0 4,671 9,673
51.70% 0% 48.30% 100%
1995 3,105 0 5,101 8,206
37.80% 0% 62.20% 100%
1996 2,022 4,615 4,247 10,884
18.58% 42.40% 39.02% 100%
1997 1,679 4,572 4,006 10,257
16.37% 44.57% 39.06% 100%
Total 37,977 9,187 34,682 81,846
46.40% 11.22% 42.37% 100%

Source: Title VIII Database

8ln 1996 HUD began distinguishing claims from complaints. A claim is a filing from a com-
plainant that is not accepted for full investigation by HUD or referral to a FHAP agency
because it was untimely, did not allege discrimination based on a prohibited basis, or did
not warrant continuation after an initial screening.
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Although HUD’s 1996 change in how it tracks cases makes it difficult to compare total
caseloads consistently over time, contrary to the expectations of members of Congress,
most complaints have been filed with and investigated by HUD, rather than FHAP agen-
cies. This disparity reached a peak in 1992, when 69.2 percent of all complaints were
handled by HUD. The pattern only reversed itself in 1995, as more State and local agen-
cies brought themselves into conformity with Title \Vllin 1997, when claims are ex-
cluded, 70.5 percent of all complaints were processed by the States or their localities.

The composition of complaints to HUD and FHAP agencies has changed somewhat over
time. As exhibits 2 and 3 indicate, in the years immediately following passage of the 1988
Amendments, the proportion of complaints filed with HUD alleging discrimination based
upon familial status actually was greater than the share of race complaints. For example,
in 1990, 45.7 percent of all complainants claimed that they had encountered discrimina-
tion because of the presence of children in their households, compared with 33.5 percent
who alleged discrimination based upon ra@&e next largest category of complaint was
households that claimed that they had been discriminated against because of a disability
(24.6 percent). By 1997 the proportion of race-based complaints had increased to 43.2
percent, becoming the largest single group. Familial-status complaints fell precipitously,
to only 18.2 percent, and filings by persons who felt that they had been discriminated
against because of a disability increased to 35.6 percent.

Exhibit 2
Complaints Filed With HUD by Protected Status, 1989-97
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Among FHAP agencies, a somewhat different pattern of filings emerges from the data.
Throughout the period, race-based complaints always formed the largest share of annual
filings. Nevertheless, over time their dominance has diminished somewhat as States and
localities have brought their laws into conformity with the 1988 Amendments Act and
added additional protected groups. In 1990, 71.7 percent of all Title VIII complaints

filed with FHAP agencies including allegations of racial discrimination. By 1997 this
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proportion had fallen to 43.7 percent, virtually identical to the share of race-based com-
plaints received by HUD. Complaints alleging discrimination based upon disability in-
creased from 0 in 1990 to 26.5 percent of the FHAP caseload in 1997; familial-status
complaints grew from 0 to 23.8 percent during the same period.

Exhibit 3
Complaints Filed with FHAP Agencies by Protected Status, 1989-97

704

60 |-
o 50l + Race
.% <4 Family Status
Q.
€ 40 L & Disability
)
O X Sex
b 30 -~ National Origin
5 )

- Religion
g 202
< P — Color
c
)
© 10
o)
o
r
04

f T T T f 1
1989 1990 1991 1992 1993 1994 1995 1996 1997

Fiscal Year

Source: Title VIII Database

The Federal Government categorizes complaints filed by the type of activity in which the
respondent allegedly engaged. These categories are contained in exhibit 4. Throughout the
entire period 1989-97, the most frequent allegation concerned the terms and conditions of
housing. In 1989, slightly more than one-half (52.2 percent) of all complaints filed with

both HUD and FHAP agencies contained allegations that their authors had received unfa-
vorable treatment with respect to the terms, conditions, services, or use of facilities related
to their homes. The proportion of terms and conditions complaints has risen gradually,
reaching 67.8 percent in 1997. Conversely, the second largest category of complaints,
based upon the refusal of a landlord to rent a house or apartment, declined gradually from
41.5 percent in 1989 to 30.4 percent in 1997. One somewhat surprising pattern is the rela-
tively low proportion of complaints alleging a refusal to sell a home. In 1989, 7.3 percent

of all complaints contained this allegation; in 1997 the proportion was only 2.6 percent.
Similarly, allegations of lender discrimination make up a relatively small proportion of the
total volume of fair housing complaints, although they did jump up a bit to more than 9
percent in 1993 and 1994, perhaps because of the widespread publicity of the results of the
Federal Reserve Bank of Boston study (Munnell et al., 1992) on lending patterns and in-
creased enforcement efforts by DOJ and the Federal bank regulatory agencies in this area.

Cityscape 63



Schill and Friedman

auo uey alow abajre Apuanbaly syueure|dwod asnedaq 9%00T Ueyl alow 01 ppe |[Im sabejuadiad moy

"uonoe panqiyoud
‘sjure|dwod ul papnjoul 10U ae swied ‘96T Ul Buluuibag,

aseqele( [lIA 9L :82IN0S

%¢8'9 %99°S %S9°€ %88°¢C %91°€ %ET'CT %TC°6€ %6Z°'T19
1G6'V YIT'V 1592 T60°C 1152 T18'8 682 9eS' i [elol
%6.L°CT %E6'V %8T'¢ %¢c9°¢ %95’ %<C8'TT %9¢°0€ %6.L°L9

L2l 08¢ 144" 67T 65¢ cl9 92.'1T vs8'e e/66T
%98°0T %81V %ELC %VvS'C %CT'V %ES'ET %T6°9€ %€E6'E9

789 29¢ TLT 6ST 8G¢ 878 1€ 800t 29661
%€L9 %6¢Z°S %cC’E %971°¢ %LY'C %TLET %S9°6€ %Vv819

[4%)°] 14914 9¢ LT €0¢ GCT'T v§e'e T2E'S G661
%099 %VE'6 %v.'€ %€8'T %0T°€ %TT9T %0.°S€ %98°¢€9

8€9 €06 c9€ LLT 00€ 8GS'T €S’ LlT'9 66T
%0T'8 %T0'6 %S0’ YA %TLC %/.8'ST %8T LE %TT°€9

Gc8 816 ey [A°r4 9/¢ 119'T 68.'c TEV'9 €66T
%02 ¥ %6S'S %SE v %80°¢ %68'T %L9°TT %TS 1Y %SS'T9

00v ceS viv 86T 08T 0TT'T 6V6'€ GG8'S C66T
%06°€ %61°¢ %/.8°€ %c9°¢ %T0°S %T18'TT %65°EY %GL°LS

8G€ T1¢ce 95¢€ e 09v G80'T 900'% L0€'S 166T
%SCV %.LC'€ %20’V %LY'E %¢cS'V %96°L %T6'EY %€EL'SS

81¢ 144 T0E 09¢ 8€€ 965 98z'e 0LT'v 066T
%00°L %GE'E %9.°¢ %TE L %cCL'E %90°€ %051 %6T°¢S

8G1 6T¢ 144 17A% e€ve 00¢ vTL'C eIv'e 6861

layl0  8oueulq uoneiussalday asfe I9S 01 [esnjoy Buisiianpy uoI01809 sy o [esnjoy suonIpuoy pue swis | Iea A [eosiH

uonay pangiyoid

/6—686T ‘U0NJY palqiyoid Jo adA1 Aq saousby dvH4 pue anH yim paji4 siurejdwo)d

¥ 1aiyxg

64 Cityscape



The Fair Housing Amendments Act of 1998

Exhibits 5, 6, and 7 illustrate patterns of how HUD and FHAP agencies disposed of com-
plaints or claims. Among FHAP agencies, most cases were closed either as a result of
settlements or with no-cause findings. From 1989 to 1994, the rate of settlement tended to
increase reaching a peak of 40.2 percent in 1994 and then dipped a bit to 36.2 percent in
1997. No-cause findings fluctuated throughout the 1989-97 period, reaching a peak of
44.8 percent of all closures in 1997. At the same time, cause findings tended to decline in
both absolute and proportional terms from a high of 565 (17.0 percent) in 1990 to 178

(4.5 percent) in 1997.

For purposes of examining HUD closures, it is useful to divide the data into two periods,
1989-95 and 1995-97. During the first period, the two most frequent ways in which com-
plaints were closed by HUD were settlements or the miscellaneous closure category
which includes complaints that were filed in an untimely manner, cases dismissed for lack
of jurisdiction, cases for which HUD was unable to locate the parties, cases referred to
DOJ for criminal prosecution, or cases that alleged a pattern or practice of discrimination
or concerned a zoning or land-use dispute. For example, in 1990, 45.1 percent of all com-
plaints that were closed were settled by HUD, and 42.9 percent fell into the miscellaneous
closure category. By 1995, however, the share of settlements increased to 49.8 percent
and miscellaneous closures fell to 21.3 percent.

Throughout the period, the number of closures for which HUD found no probable cause
to believe discrimination had taken place dwarfed the number of cases for which it issued
charges and referred to ALJs in HUD, although the proportion of charges increased
gradually. For example, in 1990 fewer than 2 percent of all complaints closed by HUD
received charges, whereas by 1995, the proportion had increased to 7.55 percent. Simi-
larly, the proportion of no-cause closures increased from 10.1 percent in 1990 to 21.4
percent in 1995.

HUD'’s practice of dismissing claims, which began in 1996, seems to have had a major
impact on both the proportion and absolute number of closures in the various categories.
One would have expected that the miscellaneous category to decline, since there is sig-
nificant overlap between claims and that category. Indeed, the numbers reflect this—in
1997, 69.5 percent of all closures were dismissed as claims; the proportion of complaints
closed in the miscellaneous category that year plummeted to only 4.6 percent. However,
both the number and proportion of closures in the other three categories also fell substan-
tially. In 1997, 12 percent of all cases closed by HUD were settled, 12.7 percent received
no-cause findings, and only 1.2 percent were charged. The absolute number of charges
declined to 74 in 1997 from 213 in 1995.

Although allegations of racial discrimination form the single largest group of complaints
filed with both HUD and FHAP agencies, they are less likely to receive reasonable cause
charges as compared with the next two largest categories of complaints: those based upon
familial status and disability. Exhibits 8 and 9 show the probability of complaints receiv-
ing a reasonable cause finding from HUD and FHAP agencies, respectively. Throughout
virtually the entire period 1989-97, familial-status complaints had the highest likelihood
of being closed with a reasonable cause finding. For example, from 1989 to 1997, of the
11,682 complaints alleging discrimination based upon familial status filed with HUD,
charges were issued in 757 cases or 6.5 percent of the total. This compares with cause
findings in only 359 of the 15,301 closures of race-based complaints (2.3 percent) and
211 of 9,003 complaints based upon disability (2.3 peré&ithilar patterns exist for

cases closed by FHAP agencies. Thus in both proportionate and absolute terms, familial-
status cases would dominate the caseload of the administrative law judges who would
hear fair housing complaints as well as that of the courts.

Cityscape 65



Schill and Friedman

aseqered ||IA 9)1lL :821N0S

%/.L.°0C %€0°LE %¢0'6 %8T €€ %V1'€C %LELE %ET ¢ %.L9°€ %€8°9¢€
188'9 28z'eT €66'C ¥00'TT 627'8 9T9'€T 2908 LE€'T 9TV'ET [eloL
%61 VT %08 v %<CS'v %6T°9€ %¢S°69 %29’V %0.L°¢CT %LT'T %66°'TT
0.S €9.'T 8.1 ver'T 06€'V c6¢ 08 VL YATA 1661
%.0°6T %€8'6€ %0v'¥ %0.L'9€ %0695 %¢8’L %6261 %cCL'T %8¢'ST
V16 606'T 11¢ 6S.'T 6€0'V G99 76T 1 ZA) Y0T'T 9661
%vZ €C %09°€E %8V %8.L'8€ %TETC %GE'TC %GS5, %6.L 6%
GEO'T 961'T G6T 12.'T VIN 109 09 €1¢ Yov'T G661
%S5°9¢ %86°L¢C %vZ'S %EC 0Y %.L1'8¢ %EB' T %19°9 %.0°0%
168 6E6 9.7 0SE'T VIN 06E'T 212'T vce 9G66'T 7661
%GZ'6¢ %T18'G¢C %S0'8 %06'9€ %€S 8V %VT'9T %8Z°€ %90°¢€
661 S0L 0ce 800'T VIN 60T'c €0'T 01¢ ¥S0°'¢ €66T
%TETC %TETY %6€'6 %662 %cCL' Sy %¢cc'0¢ %6v'¢ %8S'1€
c6.L GEG'T 6v€ ovo'T VIN 816'C LTE'T 29T 1802 C66T
%¢c.L'0¢ %¢c0'8€ %081 %91°9¢ %¢<CS'SY %S<Z'8T %8L'¢C %V1'€E
111 G0E'T 8089 806 VIN 18V'C L66 ¢ST 128'T 1661
%6€'8T %9.°8€ %86'9T %/.8'G¢C VIN %06°CYy %S0°0T %.6'T %80°GY
19 062'T G99 198 V/N €6S'T €LE €L v19'T 066T
%9%'9T %.LT°6€ %8¢2'LT %0T'LC %VS'6€ %8L'T¢ %€EE0 %9€'8€
€99 ove'T 169 126 VIN 109 1€e S €89 6861
$8Inso[D ainso|D saInso[D $aInso[D
asnoaue||adsIN asned-oN  sabreyd SIENENEIS sainso[D wre|n snoaue||29sI asned-oN sebleyd  sjuswsmes
saiuaby dvH4 anH

16—686T Sa1ouaby dvH- pue anH Agq ainso|D

S 1Qlyxg

66 Cityscape



The Fair Housing Amendments Act of 1998

Exhibit 6
HUD Closures of Fair Housing Complaints, 1989-97

8,000 _—

7,000 L
-
?
S 6000 |
O
2 5000 |
£
©
g— 4,000 | . || [Icharges
o [ No-Cause
8 3,000 L Closures
o [ settlements
S
2 2,000 I Viscellaneous
IS Closures
= 1000 [ Claim

Closures
0 4 I I |

1989 ' 1990 ' 1991 ' 1992 ' 1993 ' 1994 ' 1995 ' 1996* 1997*

Fiscal Year

Source: Title VI || Database

*In 1996, HUD created a separate category of closures called claims. A claim is a case
that is closed during the initial intake/screening process.

Exhibit 7
FHAP Agency Closures of Fair Housing Complaints, 1989-97
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Exhibit 8

Reasonable Cause Findings as a Proportion of HUD Closures Based Upon Race,
Familial Status, and Disability, 1989—-97
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Exhibit 9

Reasonable Cause Findings as a Proportion of FHAP Agency Closures
Based Upon Race, Familial Status, and Disability, 1989-97
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The Election Decision

Once a complaint receives a reasonable cause finding from HUD, it is docketed with the
Office of the Administrative Law Judges in HUD, and each party has 20 days to make a
decision about whether to have the matter adjudicated by the ALJs in HUD or in Federal
district court. Similar procedures exist among the various FHAP agencies. In this section,
we describe patterns in election decisions from 1989 to 1998. Because neither the Title
VIII Database nor the ALJ Database tracks elections for cases charged by FHAP agen-
cies, the discussion in this and the next section will focus solely on the Federal enforce-
ment process.

As exhibit 5 illustrated, the number of charges issued by HUD and docketed with the

ALJs in HUD has declined substantially since reaching a peak in 1994. Exhibit 10 shows
the pattern of election decisions for all cases docketed in a particular year. As is apparent
from an examination of the data, each year throughout the period 1989c88t 1998,

in the majority of the cases, one or more party elected to proceed in Federal district court.
From 1989 to 1998, in 913 or 64.87% of the 1,408 charges, one or more parties elected to
have their cases heard in Federal district court. The peak year for elections was 1995; in
that year one or more parties selected Federal district court over the ALJs in HUD at a

rate of 74.4 percent. In 1998, the same year that the number of charges reached an 8-year
low, the rate of election dipped to only 44.9%.

As exhibit 11 demonstrates, in most instances the respondent makes the election decision.
Overall, from 1989 to 1998, of the instances in which one or more party elected to pro-
ceed in Federal district court, the respondent, alone, made the decision in 604 cases (two-
thirds of the time). The complainant made the decision in 247 cases or 27.1 percent of the
time and both parties made a decision in the remaining 62 cases or 6.8 percent of the time.
The disparity in who was making the election decision has fluctuated, dropping to its
lowest level in 1995, when respondents made the decision alone only one-half of the time
and then widening again in the last 3 years.

The high probability of one or more parties electing to have their complaints heard in
Federal district court is consistent across different types of claims. As exhibit 12 illus-
trates, among the three largest categories of complaints, rates of election are highest in
cases alleging discrimination based upon disability (68 percent) and race (67 percent).
Election rates for familial-status discrimination cases are somewhat lower (61 percent).

Resolution of Fair Housing Complaints

A comparison of the resolution of cases in Federal district court to those before the ALJs
in HUD may provide some insight into why rates of election have been so high and what
the impact of these high rates has been on the parties. Because DOJ and the Office of
ALJs in HUD use different methods to track ca8éisis necessary to standardize the data
from the two sources. The following method was utilized for this article. Where more

than one party brings a claim against the same respondent, HUD frequently issues more
than one charge. For purposes of this analysis, however, data from multiple charges are
combined into one “case” whenever the charges list the same respondent and have the
same docket date. From 1989 to 1998, a total of 1,073 cases (defined in this manner) were
docketed with the Office of ALJs in HUD. Because DOJ does not utilize the same identi-
fiers as HUD or the Office of ALJs in HUD, election cases are tracked by party name and
docket date. Ultimately, information was found in the ALJ Database and DOJ Database to
account for 1,016 of the 1,073 cases, or 95 percent of the total. Of these 1,016 cases, 970
had been closed by the end of fiscal year 1998 and are used in our analysis.
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Exhibit 10

Election Decisions, 1989-98
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Exhibit 11

Party Electing to Proceed in Federal District Court, 1989-98
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Exhibit 12

Cumulative Election Decisions by Basis of Claim, 1989-98
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Exhibit 13
Outcomes of Closed Fair Housing Cases Charged by HUD, 1989-98

Election Status

Result ALJs in HUD Federal District Court  Total
Decision in Favor of Complainant 78 19 97
19.7% 3.3% 10.0%
Decision in Favor of Respondent 14 10 24
3.5% 1.7% 2.5%
Settlement 268 506 774
67.7% 88.2% 79.8%
Other? 36 39 75
9.1% 6.8% 7.7%
Total 396 574 970
100.0% 100.0% 100.0%

Source: ALJ Database and DOJ Database

Note: A case may be composed of more than one change.
aCategory includes cases withdrawn or dismissed for reasons that do not go to the merits.

Exhibit 13 contains information about the outcomes of all “cases” charged by HUD.
Overall, a decision was rendered in favor of the complainant in 10.0 percent of the cases
and in favor of the respondent in 2.5 percent of the cases. The lion’s share of cases—79.8
percent—was settled.

Cases under the jurisdiction of ALJs in HUD were more likely to be resolved on the mer-
its; almost one in five were decided in favor of the complainant, and 3.5 percent were
decided for the respondent. Although substantially fewer cases were decided on the merits
in Federal district court, of those that were, the complainant also had a greater likelihood
of success than the respondent. Rates of settlement were much higher in Federal district
court; fully 88.2 percent of all closed cases were settled in that forum, as compared with
67.7 percent of the cases that remained within the jurisdiction of the ALJs in HUD.

On average, relief paid to complainants or the Government tended to be somewhat higher
in Federal district coutt. Because, for our purposes, more than one charge might be com-
bined in a single case, we standardize the damage awards for purposes of comparison by
dividing the total damages for each case by the number of charges in the case. Exhibit 14
shows the median compensation and penalties per charge paid to prevailing complainants
and the Government as well as similar amounts paid as a result of settlements. Among
cases in which there was a monetary award, the median monetary award per charge for
prevailing complainants in Federal district court ($7,500) was 12 percent higher than the
median for cases decided by the ALJs in HUD ($6,704). The disparity was even greater
for settlements. Median settlement awards per charge in Federal district court ($6,250)
were more than 50 percent higher than the amounts obtained in cases that remained within
the jurisdiction of the ALJs in HUD.
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Exhibit 14

Median Amounts of Money Received by Complainants and Government in
Closed Fair Housing Cases, 1989-98

Median Amount Received Per Charge 2

Source of Monetary Award ALJs in HUD Federal District Court
Prevailing party

Compensation to Complainants® $6,704 $7,500
Civil Penalties $5,000 $3,333
Settlement $4,118 $6,250
Compensation to Complainants® $1,000 $5,813¢°

Civil Penalties

Sources: ALJ Database and DOJ Database

Note: A case may be composed of more than one charge.

aTotal compensation and civil penalties in a case are divided by the number of charges in
that case.

bCompensation to complainants includes compensatory and punitive damages.

°Median figures for civil penalties awarded in Federal district court should be interpreted
with caution because the number of observations is very small.

Differences in financial amounts received by complainants or the Government are even
greater when one focuses on the larger awards per charge obtained as a result of judg-
ments or settlements. From 1989 to 1998, twice the number of awards per charge in ex-
cess of $50,000 were obtained by complainants in Federal district court (24 cases) as
compared with complainants before the ALJs in HUD (12 cdses).

Exhibit 15 shows the median financial amounts per charge awarded to both prevailing or
settling complainants or the Government over time. In all but 3 of the 9 years, the median
award per charge was greater for cases in which one or more of the parties elected to
proceed in Federal district codittin 1998, the disparity in absolute terms reached its
highest level; the median award per charge was $7,000 in Federal district court and
$3,475 in cases under the jurisdiction of the Office of ALJs in HUD.

Perhaps the most striking difference between the two forums concerns the time it takes for
a case to be resolved. Exhibit 16 shows the average number of days it took for a case to be
resolved in both Federal district court and before the ALJs in HUD. For decisions on the
merits, it took more than twice as long for a case to be resolved in Federal district court.

On average, it took 1.5 years for a case to be reach a verdict when one or both parties
elected to proceed in Federal district court. This compares to 8.5 months for cases decided
by the ALJs in HUD. For cases that were settled, it took, on average, almost 1 year in
Federal district court and 7 months for cases under the jurisdiction of the ALJs in HUD to
be resolved.
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Exhibit 15

Median Financial Award Per Charge in Closed Fair Housing Cases
Charged by HUD, 1990-98
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Exhibit 16
Time for Resolution of Cases Charged by HUD 1989-98

Average Number of Days

Type of Resolution ALJs in HUD Federal District Court
Decision for Complainant or Respondent 256 547
Settlement 209 352

Source: ALJ Database and DOJ Database
Note: A case may be composed of more than one change.

Finally, as exhibit 17 indicates, the disparities in the time it takes to resolve fair housing
complaints have grown in recent years. For 1991 through 1996, on average, it took 102
days longer for a case to be resolved (on the merits or settled) in Federal district court as
compared with ALJs in HUD. For 1997 and 1998, however, this disparity has increased to
an average of 249 days.
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Exhibit 17
Time for Resolution of Closed Fair Housing Cases Charged by HUD 1990-98
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Conclusion

The Fair Housing Amendments Act was adopted by Congress in 1988 primarily to pro-
vide an effective and efficient way for people who felt that they had been unlawfully
discriminated against to vindicate their rights. Whether the provisions of the Amendments
have achieved the objectives of its sponsors is open to debate. By all accounts, discrimi-
nation in housing remains a major problem throughout the United States. As some observ-
ers predicted, the expansion of protected groups in the Amendments may have drawn
some resources and attention away from race-based enforcement. Although race-based
complaints still constitute the largest category of complaints filed under Title VIII, they
have a much lower probability of receiving a reasonable cause finding than do complaints
that allege discrimination based upon familial status.

As predicted by the sponsors of the 1988 Amendments, settlements are the primary way
that cases meeting jurisdictional requirements are resolved. Settlements and conciliation
occur at two stages in the process. A substantial proportion of all cases filed, in some
years between 40 and 50 percent, settle before the time HUD or a FHAP agency deter-
mines whether reasonable cause exists to believe that discrimination occurred. In addition,
after a cause finding, settlements and conciliation are the most common way for a case to
be resolved. Between 33 and 90 percent of all cases under the jurisdiction of the ALJs in
HUD or DOJ, respectively, settle.
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Perhaps surprisingly, one of the principal innovations of the 1988 Amendments, adjudica-
tion by ALJs in HUD, is only used in a minority of the cases. In most years, close to two-
thirds of all the cases with reasonable cause findings are resolved in Federal district court,
typically because the respondent has elected to proceed in that forum. The consequences
of this disproportionate pattern of elections seem to be ambiguous. Because settlements
were somewhat less prevalent, complainants tended to both win and lose more often when
they had their cases heard by the ALJs in HUD, although the likelihood of winning was
much higher than losing. Complainants who prevailed as well as those who settled, how-
ever, were likely to receive higher financial compensation in Federal district court than
before the ALJs in HUD. These higher average awards are likely influenced by the pres-
ence of punitive damages in cases decided in Federal court. From the complainant’s per-
spective, however, the price of higher damage awards and settlements in Federal court is
time. On average, it takes much longer for cases to be resolved in Federal court than be-
fore the ALJs in HUD.

Administrative data from the Federal Government about enforcement of complaints alleg-
ing violations of the Fair Housing Act raise almost as many questions as they answer.
Further research is needed to understand why the rate of newly charged cases has fallen so
precipitously in recent years and why most parties seem to be bypassing the administra-
tive adjudication procedures set up by Congress in 1988. While data from the Govern-
ment’s administrative records cannot tell us why these patterns have developed, they do
suggest that they have important consequences.
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Notes
1. In 1974 Congress amended the Fair Housing Act to add sex as a protected status.

2. For example, during the first year of the Reagan Administration DOJ did not begin
any Title VIII cases and filed only two in 1982. According to Massey and Denton
(1993), it was not until the last year of the Reagan Administration that the total num-
ber of filings equaled the yearly average under the Carter administration.
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10.

11.

. Indeed, Representative Rodino made an analogy between the Federal administrative

process and States and local enforcement of antidiscrimination laws by saying, “The
highly successful experience of those agencies bears out a prediction made about
H.R. 1158—administrative enforcement is effective primarily because it must be
used often. Cases before those agencies are almost always settled prior to hearing.”
(Rodino, 1997.)

. Indeed, one of the few references to this issue in the House Judiciary Committee

report, the debate on the floor of Congress and in hearings was the concern voiced by
former Assistant Attorney General William Bradford Reynolds that “housing dis-
crimination based on familial status is not so wholly arbitrary that it should drain
Federal resources from the enforcement effort against more egregious forms of hous-
ing discrimination such as those based on race, color, national origin, sex, religion,
and handicap.” (Reynolds, 1987.)

. All years reported for the three databases are fiscal years, which commence on Octo-

ber 1 of the previous year. With respect to the Title VIII Database, our data are com-
plete for fiscal year 1989 through fiscal year 1997. With respect to the ALJ Database
and the DOJ Database, data are complete through fiscal year 1998.

. In 1992, 7 States and 12 localities were certified as having laws substantially equiva-

lent to the Fair Housing Act. By 1995 these numbers had increased to 38 States and
29 localities.

. Some complaints allege both race and familial status discrimination. Because house-

holds can be part of more than one protected group, the total number of bases of
claim sum to more than 100 percent.

. Correspondingly, race-based complaints had a higher probability of receiving no-

cause findings. From 1989 to 1997, HUD closed 26.7 percent of all complaints alleg-
ing racial discrimination with no-cause findings, compared with 16.0 percent of
familial status complaints and 21.5 percent of disability complaints.

. The number of election decisions each year depicted in exhibit 10 is not equal to the

annual number of charges set forth in exhibit 5. The reason for this is twofold. First,
an interval of time typically exists between when a case is charged and when the
election decision is made. Upon issuing a charge, HUD must file the papers with the
ALJs in HUD. In addition, under the statute, each party has 20 days to make an elec-
tion decision. Therefore an election decision may be made in the year following the
issuance of a charge. Second, data in this section were obtained from the ALJ Data-
base, whereas the data in exhibit 5 were derived from the Title VIII Database. Due to
different methods of counting cases and charges, small differences exist in the num-
bers obtained.

In particular, the Office of ALJs in HUD typically tracks each case separately by
complainant, whereas the DOJ combines complainants when the same respondent
was involved.

In addition to awards of damages, complainants frequently receive injunctive relief
(for example, requirements that landlords engage in employee training or post signs
that they do not discriminate). The ALJs in HUD ordered injunctive relief as part of
71.4 percent of the settlements and decisions in favor of complainants. The compa-
rable rate of injunctive relief for cases that elected to proceed in Federal district court
was 60.2 percent.
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12. Of course, one would have expected that more awards in excess of $50,000 would be
obtained in Federal district court because there were roughly 1.5 times the number of
awards in that forum as compared with the ALJs in HUD. Nevertheless, the disparity
in awards of $50,000 or more is significantly greater than this disparity in total
awards.

13. However, in 1 of the 3 years when the median HUD ALJ award per charge exceeded
the amount per charge in Federal district court (1990), only one case is represented
for Federal district court.
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