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April 7, 1994 

The Honorable Henry Cisneros 
Secretary 
United States Department of Housing 

and Urban Development 
451 7th Street, S.W. 
Washington, D.C. 20410 

Dear Mr. Secretary: 

On behalf of the Public and Assisted Housing Occupancy Task Force, it is our 
pleasure to submit the attached Report and Recommendations to you. Copies of the 
report are also being sent to the following members of Congress: the Honorable AI 
Gore, the Honorable Thomas Foley, the Honorable Donald Riegle, Jr. and the 
Honorable Henry B. Gonzales. 

Section 643 of the Housing and Community Development Act of 1992 directed 
the Department of Housing and Urban Development to appoint a Task Force that would 
issue recommendations to Congress and to HUD about occupancy and management 
issues in public and assisted housing. Following the statute's direction, the Department 
established a Task Force which included representatives of hOl,lSing providen, 
developers and managen; advocates for elders, residents, and persons with disabilities, 
and the homeless; and representatives from state housing finance and social services 
agencies. 

After working together for fourteen months, the Task Force reached consensus 
on a wide variety of difficult questions that housing consumers and providers face on a 
daily basis. We met at least once a month for three to four days at a time, from 
January to July, 1993; we conducted three public hearings, in Boston, S~ Antonio, and 
Seattle; and we published a preliminary report and recommendations for a ninety day 
comment period. Finally, we received and analyzed over 370 public comments before 
drafting our final report. We therefore hope that our Report and Recommendations will 
serve as the basis for action by the Department and by Congress. 

Sincerely. 

Bonnie Milstein 
Chair 

Attachment 
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Executive Summary 


Preface - Funding 
and Finance Issues 

Throughout its deliberations and recommendations, one theme 
about which Occupancy Task Force members agreed was that low
income people should have more housing choices than they do at 
present. The issue of housing choice, along with many other con
cerns the Task Force addressed, is complicated by scarcity of re
sources. The Task Force therefore proposes a number of 
recommendations aimed specifically at funding and cost issues. 

Chapter 1 - The 
Application Process 

In preparing its repon, the Occupancy Task Force decided that 
it would be most useful to begin by addressing the sequential ten
ancy process: the application process, occupancy and eviction. The 
first stage of this process, during which applicants are screened for 
eligibility and tenant selection criteria, is an extremely important 
one in that the applicants who are selected will become members of 
the resident community and those who are not selected will be de
nied the opportunity to live in federally assisted housing. Thus, the 
Task Force spent significant time considering the issues contained 
in the Application Process Chapter. In doing so, the Task Force bal
anced the rights of housing providers to choose residents who will 
fulfill their lease obligations and the rights of applicants to be cho
sen fairly. 

In addition to including the Task Force's specific recommenda
tions, Chapter One describes the application process from stan to 
finish in order to provide a full context for the recommendations. 
In panicular, the application process issues addressed by the Task 
Force include the following: 
• 	 Guiding principles for the application process; 
• 	 Accessibility of the application process and the need for plain 

language forms and documents; 
• 	 Marketing; 
• 	 Waiting lists; 
• 	 Occupancy standards; 
• 	 Rent reform; 
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• 	 Screening applicants, including applicants with non-traditional 
tenant histories; 

• 	 Reasonable accommodations in the application and screening 
process; 

• 	 Disability-related inquiries; and 
• 	 Determinations involving alcohol and controlled substances. 

Chapter 2 
Management 

The application process ends when the housing provider makes 
the decision to admit an applicant. Next, the housing management 
process begins, encompassing orientation, execution of the lease, 
move-in, occupancy and lease compliance. The Task Force ad
dressed the following topics within the housing management proc
ess: 
• 	 Guiding Principles for the housing management process; 

• 	 The lease; 
• 	 Preventing and addressing lease violations; 
• 	 Unit transfers; and 
• 	 Retention ofhousing during hospitalization or residential treat

ment. 

Chapter 3 
Evictions 

Eviction from public or assisted housing is a very serious sanc
tion; it not only displaces the resident, it also discontinues the sub
sidy that makes housing affordable to that resident. Eviction is 
nonetheless occasionally necessary. Experience shows that some in
dividuals are not willing to meet the essential obligations of tenancy 
and must be removed in order to preserve the viability of the hous
ing development. Given the shortage of public and assisted housing, 
and the difficulty of preserving this housing, the Task Force also 
stresses the need to remove those whose conduct is destructive to 
the development. 

An equitable eviction policy will authorize the eviction, in ap
propriate circumstances, of those residents whose conduct violates 
essential provisions of the lease, those whose conduct repeatedly vio
lates minor provisions of the lease, and those who allow others to do 
so. The Task Force views the proper use of eviction as focusing gen
erallyon whether and how seriously the conduct in question ad
verselyaffects the housing community. In addition, the TaskForce 
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recommends that except as noted, the statutes, regulations, hand
books and lease provisions regarding eviction not be changed. 

The report addresses the following topics: 
• 	 Alternatives to eviction; 
• 	 Alternatives after eviction, to prevent homelessness; 

• 	 Notices; 
• 	 Drug abuse and drug related crime; 
• 	 Criminal activity as grounds for eviction; 
• 	 Former users of illegal drugs; 

• 	 Fraud; 
• 	 Minor crimes and off-premises criminal activity; 
• 	 Public housing grievance procedure; 
• 	 Residents' liability for the actions ofothers; 
• 	 Consideration ofall the facts and circumstances; 
• 	 Criminal activity prior to admission; 
• 	 Subsidy termination - certificate and voucher programs; and 
• 	 Subsidy termination - assisted housing. 

Chapter 4 
Reasonable 
Accommodations 

Reasonable accommodation is a creative, challenging and evolv
ing area of disability law and practice, affecting every aspect ofad
missions, occupancy and evictions. The Task Force believes that, 
despite many uncertainties as to what is required by law, it is possi
ble to craft sound, basic, reasonable accommodation policies and 
procedures which will satisfy the intent of the law without subject
ing either persons with disabilities or housing providers to unin
tended burdens. 

This chapter tackles a wide range of reasonable accommodations 
issues with the intention ofproviding guidance on the procedural 
elements essential to achieving compliance. Specifically, the chapter 
is organized as follows: 
• 	 Regulatory and case-law references that provide background on 

the concept of reasonable accommodation followed by brief dis
cussion ofprogram accessibility requirements (the self-evalu
ation and transition plan); 

• 	 Discussion ofa definition of reasonable accommodation; 
• 	 Statement of principles applicable to reasonable accommoda

tions, drawn from current law and regulation and describing 
both affirmative requirements and the regulatory limits placed 
on the implementation of the concept; 
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• 	 Examination of the regulatory limits that apply to accommoda· 
tions (undue burdens and fundamental alterations); 

• 	 Recommendations on effective implementation of reasonable ac
commodations; 

• 	 Review of diverse reasonable accommodation issues including 
disagreements about types ofaccommodation, accommodations 
in the occupancy cycle, procedures related to service animals, 

fI 	 and the use of interpreters; and 
• 	 Recommendations for HUD Technical Assistance. 

Chapter 5 
Fundamental 
Alterations 

Both Section 504 of the Rehabilitation Act of 1973 and the Fair 
Housing Amendments Act of 1988 anticipate that, at some level, the 
compliance action requested or required may exhaust available re
sources or so alter the housing program that the action becomes in
feasible. Housing providers are required to judge the feasibility of 
compliance actions against two criteria: fundamental alterations in 
the nature of the program and undue financial and administrative 
burdens. This chapter frames these issues in the context ofprogram 
operations and management. 

Fundamental alterations in the nature of the program and un
due financial and administrative burdens raise issues of resource 
management, capital planning, and ultimately, program funding. 
Many compliance actions can be absorbed with existing program 
funds, but the cost of making some programs accessible and re
sponding to some requests for accommodations will require that 
Congress recognize the need for increased funding levels. Greater 
flexibility in HUD's rules governing the use ofoperating and capi
tal budgets is also required. Specific changes in budget operating 
procedures and formula calculations are recommended. The Task 
Force also makes a general recommendation to increase the level of 
modernization funds for both public and assisted housing. 

This chapter includes: 
• 	 Examples of actions that might result in fundamental altera

tions; 
• 	 Suggestions for evaluating fundamental alterations in light of 

the program purpose and any services delivered on site; 
• 	 Treatment of profit at assisted housing properties; 
• 	 Principles that explain how the undue burdens test is unique to 

each reasonable accommodation request and how to judge the 
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impact of compliance actions against available program re
sources; 

• 	 Use of operating and capital budgeting line items for reasonable 
accommodation and other compliance requirements; 

• 	 Program factors to consider when assessing undue burdens; 
• 	 Procedural frameworks for evaluating undue financial burdens 

in public and assisted housing; and 
• 	 A plan for identifying unfunded accessibility needs. 

Chapter 6 
Certificates and 
Vouchers 

During the course of its deliberations, the Task Force generally 
discussed issues that could be addressed in a unified manner for all 
federally subsidized housing programs, such as the need for plain 
language forms and communications. Thus, the Task Force wishes 
to make clear that all such global recommendations, such as the 
need for plain language and timely and adequate notice, apply in 
the Section 8 Certificate and Voucher programs. 

However, the Task Force also dealt with issues in the public 
housing and project-based assistance programs, such as admissions 
procedures, that could not be so readily carried over into the con
text ofthe Certificate and Voucher programs; this posed a particu
lar challenge. In those programs the housing authority does not 
admit an applicant to housing, is not the resident's landlord and 
does not evict. Instead, in a delicate balance among the three parties 
involved, the housing agency provides a rental subsidy to the par
ticipant and, as a quid pro quo to the private landlord's receipt ofa 
portion ofthe market rent, enforces specific regulatory provisions 
incorporated into the Housing Assistance Payments contract. Be
tween the private landlord and the resident-recipient flow another 
set of rights and obligations, arising from the lease, the HAP con
tract, federal law and regulation and state law. 

In this chapter, the Task Force has addressed only those issues 
that were ofparticular concern to Task Force members or were con
gruent with issues raised in the project-based context. The Task 
Force has not attempted a wholesale critique of the Certificate and 
Voucher programs nor wholly rewritten any area ofprogram ad
ministration. Nor has the Task Force, in particular, dealt with the 
proposed regulations to consolidate the Certificate and Voucher pro
grams, which have not yet been implemented and so do not repre-
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sent current practice. This Chapter includes recommendations con- . 
ceming: 
• Expirations/extensions of time; 
• Exemptions to fair market rents; 
• Assistance for individuals with disabilities; 
• Waiting lists; 
• Evictions/terminations ofassistance; 
• Lease terminations in the first year of the lease; 
• Damage and vacancy claims; 
• Housing quality standards; 
• Reasonable accommodations; and 
• Portability/mobility. 

Chapter 7
Support Services 

This chapter examines the intersection of housing and services 
and makes recommendations to Congress, HUD and the Depart
ment ofHealth and Human Services about improving coordination, 
access, and delivery ofservices in an independent housing context. 
Many people who live in federally subsidized housing need, want 
and are eligible for services that have some form of federal subsidy 
or some form of federal mandate or encouragement. Services could 
help maintain tenancies and independence, promote economic and 
educational opportunity, and generally enhance the lives and oppor
tunities of those who live in federally subsidized housing. The Task 
Force believes that one major problem is that the housing and serv
ice systems often do not understand one another or work in a coor
dinated way to help the same individual. Because issues of 
coordination can be addressed only ifHUD and HHS work together, 
this chapter makes recommendations to HHS even though the Task 
Force was created to advise Congress about HUD maners. 

Part A of this chapter covers general services and housing issues 
and recommendations to ensure the provision of services to resi
dents. Part B reviews the planning and funding complexities of fed
eral, state and local programs, including recommendations to HUD 
and HHS. Part C discusses collaborative agreements between hous
ing and services providers. 
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Chapter 8 
Clearinghouse 

In a number of discussions, th.e Task Force addressed the prob· 
lems associated with the lack of effective coordination among hous
ing providers, supportive service providers, tenant representatives 
and advocates. We were also troubled by the general unavailability 
ofadequate; reliable, technical assistance on reasonable accommoda • 
tion procedures and substance. . .' 

\The Task Force concluded that one way of addressing both 
~ problems was to recommend that Congress require that each state 

receiving federal housing assistance establish a model clearinghouse 
program, to be funded by the HOME and CDBG programs. This 
chapter discusses the scope and purposes of such clearinghouses. 

Chapter 9 
Confidentiality 

Because every housing file contains personal information about 
applicants and residents, privacy and confidentiality are persistent 
concerns. The civil rights and housing program laws and regula
tions all address some aspects of privacy and confidentiality, but 
they leave many questions unanswered. Thus, the Task Force rec
ommends that HUD research the variety of questions and issues 
that the chapter lists, consult with interested parties, and issue 
prompt and responsive guidance. The questions include issues relat
ing to law enforcement, reasonable accommodations, resident 
screening and eviction committees, state and local laws, and service 
coordinator and provider responsibilities. 

Chapter 10 - NIMBY NIMBY, the Not In My Back Yard syndrome, both contributes 
to and is a form of housing discrimination. Like all forms ofdis
crimination, NIMBY has ripple effects on subsidized housing 
providers. When a neighborhood association successfully prevents 
people with disabilities, people with low incomes, and people with 
no homes from moving in, it not only exacerbates the pressure on 
subsidized housing providers to, house these groups, but it rein
forces the stereotype that subsidized housing exists for the purpose 
of keeping "the undesireables" out of "decent" neighborhoods. 

NIMBY, like the dearth of affordable housing, has permeated 
the Task Force's deliberations. Thus, the purpose of this chapter is 
two-fold. It describes how community perceptions and stereotypes 
can limit housing opportunities for individuals and families with 
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low- and very low-incomes; while emphasizing that every individ- . 
ual and family should have an opportunity to choose from a variety 
ofhousing options, including private, public, federally-assisted, scat
tered site and supportive housing. Second, this chapter offers a num
ber ofspecific recommendations to Congress and the Executive 
Agencies with regard to housing discrimination. This chapter is not 
an endorsement of one type of housing option over others but 
rather an endorsement of individual choice and empowerment. The 
Task Force was unanimous in its identification of discrimination as 
a major problem for everyone involved in the housing industry. 

Closing Note on 
Recommendations 
to HUD 

Most of the Task Force's recommendations for HUD action sug
gest that HUD develop "guidance" for housing providers. The term 
"guidance" means examples, models, and samples, of letters, forms, 
procedures, systems, etc., designed to help housing providers with
out imposing new requirements on them. The Task Force recom
mendations for guidance should not be interpreted by HUD as 
creating new requirements. 
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Federal housing programs face a daunting array of problems 
that reach far beyond "bricks and mortar." Increased crime, grow- ~ 
ing numbers of persons who are homeless, economic and social 
trends that have swelled the ranks of individuals and families need
ing federal assistance, the persistence of housing discrimination, 
and growing numbers of applicants and residents who do not have 
the skills or supports to help them meet essential lease require
ments, all add up to what seem like insurmountable problems in 
federal housing programs. In addition, the number of housing units 
in the private market that were affordable to poverty level individu
als and families decreased by 2.9 million between 1974 and 1985
roughly half to demolition and half to upgrading for higher income 
renters. 

The declining private market has increased the importance of 
federal housing subsidy programs for renters with low- and very
low incomes. However, these programs experienced massive cuts 
during the 1980s. Funding levels for additional affordable housing 
were reduced by more than 80 percent.1 And the nation does not 
have a national housing policy that meets the various needs of low
and very-low-income families and individuals. At this writing, the 
trend continues. 

To confront these problems innovative programs and efforts 
have sprung up across the country to promote quality communities 
in public and assisted housing. Communities are using empower
ment strategies to reduce drug-related crime and violence, bring 
educational and job related training programs into public and as
sisted housing programs, and implement other initiatives that cre
ate hope and opportunity among residents. Housing providers and 

1 	 A Decent Place to Hoe, The Report of the N arional Housing Task Force, 1625 Eye 

Street. N.W., Washington, D.C., March 1988, p. 10. In 1989,9.7 million households 

were eligible for, but did not receive, HUD-funded housing assistance. The Stats ofthe 

Nation's Housing, 1992 Joint Center for Housing Studies of Harvard University, 

Cambridge, Massachusetts, p. 18. 
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supponive service agencies are entering into collaborative agree
ments to help residents who want and need services obtain assis
tance. In response to still developing case law, many housing 
providers and advocates are working to educate themselves, each 
other, and applicants and residents about fair housing and reason
able accommodation laws. 

It is against this background of despair and hope that the Occu
pancy Task Force has performed its congressional charge. 

The Occupancy Task Force was created by Section 643 of the 
Housing and Community Development Act of 1992 (Public Law 
102-550, See Appendix 1). Congress created the Task Force after 
hearing testimony about the complex issues raised by housing 
young residents with disabilities together with elderly residents. 
Testimony also focused on a variety ofoccupancy issues and the in
consistent, often conflicting, HUD instructions on the occupancy 
rules governing public and assisted housing. 

In the context of reduced funding for existing housing pro
grams, and an inadequate supply ofaffordable housing for all low in
come families, Congress tried to address these concerns in a number 
ofways. It: 

(1) Authorized assisted housing providers to limit ponions of or 
all of some propenies to housing for the elderly only;2 

(2) Authorized public housing agencies, through a HUD ap
proved allocation plan, to designate propenies for elderly residents 
only, residents with disabilities only, or to continue to offer mixed 
housing;3 

(3) Authorized limited funds for service coordinators to be em
ployed by public and assisted housing providers; 4 

(4) Authorized a set -aside of rental vouchers for persons with 
disabilities, Section 811;5 

2 Proposed regulations have not been issued for all assisted housing programs, 
especially those receiving Section.8 assistance. See PL 102-550, Subtitle 0, Sections 
651-658. 

3 On 7 January 1994 HUD issued in the Federal Register (pgs. 1244 - 1257) proposed 
rules to implement this section of the 1992 housing act. See PL 102-550, Subtitle B, 
Section 622 (a). 

4 See PL 102-550, Subtitle E, Sections 671-677. The law authorizes specific amounts for 
public housing ($30 million), Section 8 projects ($15 million), vouchers ($5 million) 
and "such sums" for old Section 202 projects, including the use of residual receipts. 

5 See PL 102-550, Subtitle E, Section 623. Section 601 of the Act specifies that funding 
is dependent upon increases over the previous year's funding for the Section 811 
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(5) Created the Occupancy Task Force to review existing regula
tions and guidance and propose criteria for occupancy in public and 
assisted housing including reasonable performance and behavior 
standards for residents, and standards for compliance with civil 
rights laws. 

Congress's 
Mandate to the 
Task Force 

Section 643 of the 1992 Housing Act established the composi
tion of the Task Force, defined the duties of the task force mem
bers, and described HUD's responsibilities to support the Task 
Force. Section 643 also requires HUD to issue a Notice of Proposed 
Rulemaking within 3 months of the delivery of the Task Force's fi
nal report. The act requires that HUD ''take into consideration" the 
final Task Force report. HUD is also directed to solicit public com
ment on its proposed rules for at least 60 days. 

The Task Force's responsibilities, as set forth in the law, are as 
follows: 

"The Task Force shall ... 

(A) review all existing standards, regulations, and guidelines 
governing occupancy and tenant selection policies in feder
ally assisted housing;6 

(B) review all existing standards, regulations, and guidelines 
governing lease provisions and other rules of occupancy for 
federally assisted housing; 

(C) determine whether the standards, regulations, and guide
lines reviewed under ... (A) and (B) provide sufficient guid
ance to owners and managers of federally assisted housing 
to

project-based program. 
6 	 The tenn as used in the l.aw includes public housing, project-based assistance under 

Section 8, section 202 as amended by section 801 of the 1990 National Affordable 
Housing Act, section 202 prior to the NAHA amendment, housing financed under 
section 221 (d) (3), housing insured, assisted or held by HUD, a State or a State 
agency under section 236, housing constructed or substantially rehabilitated under 
section 8 (b) (2) of the 1937 Act as in effect prior to 10-1-83. See PL 102-550, Subtitle 
C, Section 643(aX4)(A). 
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(i) develop procedures for preselection inquiries sufficient to 
determine the capacity ofapplicants to comply with reason
able lease terms and conditions of occupancy; 

(ii) utilize leases that prohibit behavior which endangers the 
health or safety of other tenants or violates the rights of 
other tenants to peaceful enjoyment of the premises; 

(iii) assess the need to provide, and appropriate measures for 
providing, reasonable accommodations required under the 
Fair Housing Act and Section 504 of the Rehabilitation Act 
of 1973 for persons with various types of disabilities; and 

(iv) comply with civil rights laws and regulations; and 

(D) propose criteria for occupancy in federally assisted hous
ing, standards for the reasonable performance and behavior 
of tenants of federally assisted housing, compliance stand
ards consistent with the reasonable accommodation require
ments of the Fair Housing Act and Section 504 of the 
Rehabilitation Act of 1973, standards for compliance with 
other civil rights laws, and procedures for the eviction of ten
ants consistent with sections 6 and 8 of the United States 
Housing Act of 1937; and 

(E) report to the Congress and the Secretary of Housing and 
Urban Development .... " 

It is important to note that the statute does not ask the Task 
Force to revisit the decisions Congress reached regarding mixed 
populations. Instead, the law emphasizes the procedural and opera
tional issues associated with adapting the occupancy cycle to accom
modate Fair Housing and Section 504 obligations. 

The Task Force is to inquire into "existing standards, regula
tions, and guidelines" that affect occupancy and tenant selection 
policies, lease provisions and other rules of occupancy. These are 
day-to-day activities for most housing providers. Additionally, the 
Task Force is asked to determine ifsufficient guidance exists in the 
areas of: preselection inquiries, lease provisions that prohibit cer
tain types ofbehavior, the need to provide for and the measures for 
providing reasonable accommodations, and compliance with civil 
rights laws and regulations. Again, the topics noted are operational 
issues affecting the manner and conduct of the business relation
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ship between the manager and the resident or applicant seeking 
housing. 

The law asks the Task Force to produce a report that proposes 
criteria for occupancy that include reasonable performance and be
havior criteria for residents, compliance standards consistent with 
reasonable accommodation requirements, standards for compliance 
with other civil rights laws, and procedures for the eviction of ten
ants. Task Force recommendations are intended to provide guid

I 

~ 

ance that is " ... additional to and consistent with the Department's 
existing Fair Housing Amendments Act regulations [and] ... exist
ing federal lease and grievance procedures."(Legislative history, 
Housing and Community Development Act of 1992, H. Rep. 102
760, pp. 139-140.) 

Membership The law directs the Secretary to appoint members representing 
the interests of"... owners, managers, and tenants of federally as
sisted housing, public housing agencies, owner and tenant advocacy 
organizations, persons with disabilities and disabled families, or
ganizations assisting homeless individuals, and social service, men
tal health, and other non-profit service providers .... " The law did 
not specify the exact number or mix ofgroups to be represented. 
These decisions were left to the Secretary's discretion. 

Former HUD Secretary Kemp selected 33 individuals for the 
Task Force. Current HUD Secretary Cisneros appointed one addi
tional Task Force member, bringing the total to 34. The individuals 
selected represent a cross-section of the interests described in the 
law. 

The Charter The Task Force charter, dated December 31,1992, was publish
ed in the January 7, 1993 Federal Register and is reproduced at Ap
pendix 3. The charter was prepared by HUD and presented to the 
Task Force members at the first meeting on January 15, 1993. Both 
the charter and its publication are required by the Federal Advisory 
Committee Act (FACA). With respect to the purpose of the Task 
Force, the charter reiterates the main points of the law. The charter 
also includes provisions on the organization of theTask Force, such 
as the term of appointment for members, meeting requirements, re-
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cordkeeping, HUD's estimated support costs, and reports to HUD 
and Congress. 

The Charter specified the following operating principles for the 
Task Force: 
• 	 Limited the number of members to 35 
• 	 Required that the membership elect a Chairperson 
• 	 Authorized the Chairperson to appoint subcommittees 
• 	 Specified that the Task Force meet at least twice (The Task 

Force and its subcommittees met 9 times over 1993-94, not in
cluding 3 public hearings.) 

• 	 Required that all meetings be open to the public and that notice 
of Task Force and subcommittee meetings be published in the 
Federal Register 15 days in advance of the meetings. 

How the Task 
Force Operated 

At the first Task Force meeting, the Chairperson and Vice-chair
person were elected and the membership reviewed its charter. The 
Task Force decided to structure its work to reflect the occupancy cy
cle and created three subcommittees: admissions and screening, oc
cupancy and management, and evictions. Each sub-committee was 
co-chaired by a housing provider representative and an appli
cant/resident representative. Several members chose to serve on 
more than one subcommittee which resulted in sequential, rather 
than simultaneous, subcommittee meetings. 

Task Force members participated in an orientation and training 
meeting in February, followed by 3-day working meetings in 
March, April, May, June, and July of 1993. 

Task Force subcommittee members identified the issues, regula
tions, policies and statutes that became the subject of working pa
pers, which the subcommittee members drafted (the Task Force 
had no budget for staff or consultants). The papers circulated 
within the subcommittees and the Task Force for review and com
ment. The combination of writing, presentation, discussion, and 
subsequent editing of the working papers. sharpened the issues for 
the members. The process was repeated many times. The working 
papers were eventually edited and combined to form the chapters in 
the draft report. 

Task Force meetings were open public meetings announced in 
the Federal Register a,s required by the F ACA. Persons in the audi
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ence often participated in the discussion, and sometimes the writ
ing, as subcommittee working papers were reviewed and redrafted. 

In order to reach agreement on the discussion and recommenda
tions in the report, the Task Force adopted the principle of essen
tial consensus. Essential consensus required that a super-majority 
support the issue before it could be adopted. Specifically, when four 
or more Task Force members disagreed with the majority, essential 
consensus was not achieved and further discussion ensued. The use 
of this principle eliminated situations where a single individual 
might be called upon to cast a deciding vote or where a minority re
port might otherwise have been recommended. It also offset any 
inequity in number between provider groups and applicant/resident 
groups. 

Although the report reflects the essential consensus of the Task 
Force, individual members, or the organizations they represent, 
may not agree with every part of the report. 

The Draft and Final 
Reports 

A second important decision reached by the Task Force was to 
prepare a draft report prior to the public hearings and comment pe
riod required by the law. With a draft report the public comment pe
riod could be used to respond to the "product" of Task Force debate 
and deliberations. 

The draft report was released for public comment on August 31, 
1993. The comment period terminated, with a one month exten
sion, on December 1, 1993. Over 370 public comments were re
ceived and analyzed by Task Force members. Chapter teams (one 
housing provider representative and one applicant/resident repre
sentative) were created to review the comments, summarize the is
sues and concerns ofcommenters, and suggest revisions to the draft 
report. The draft report and the comment summaries were reviewed 
in a four-day meeting held in January of 1994. Chapters were re
vised and edited based on the public comments received. 

Task Force members prepared a second draft for review at the 
February 1994 meeting. At this meeting final language was adopted 
and the report authorized for submission to HUD and Congress. 

The statute requires HUD to draft regulations that "take into 
consideration" the final report issued by the Task Force. A notice of 
proposed rulemaking is due 90 days after the submission of the final 
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repon. A 60-day public comment period is required after which 
HUD has 60 more days to issue a final set of regulations. 

Going Forward 
from Here 

Early in our proceedings, we discovered that our different back
grounds and experiences resulted in our having very different per
spectives and expectations about the rights and responsibilities of 
residents and providers. This final repon is a first attempt to draw 
the issues together into a common perspective. 

The recommendations contained in the repon will help raise 
the collective understanding of how the Fair Housing Act and Sec
tion 504' must work in the field. None ofus on the Task Force be
lieve that our work is definitive, but it is an example of the 
collaborative effons that must follow if the quality of life is to be im
proved for those families served by the public and assisted housing 
programs. 
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Funding and 	 Throughout its deliberations and recommendations, one theme 
Financing Issues about which Occupancy Task Force members agreed was that low

income people should have more housing choices than they do at 
present. The issue ofhousing choice, along with many other con
cerns the Task Force addressed, is complicated by scarcity of re
sources. The Task Force therefore proposes a number of 
recommendations aimed specifically at funding and cost issues. The 
Task Force agreed, for example, that if there were a sufficient 
amount of different types of housing assistance available, the cur
rent tension in 'elderly' housing developments between their eld
erly and non-elderly residents with disabilities would be, if not 
eliminated, greatly diminished. Many younger people with disabili
ties would, in all probability, choose voucher-type assistance over 
apartments in 'elderly buildings' if they were offered a choice. 

The Occupancy Task Force believes that the United States 
should devote an amount to low-income housing development, op
eration and preservation that is at least equal to the amount of tax 

expense of the higher-income mortgage interest subsidy. While all 
Task Force members recognize the need to cut federal expendi
tures, we believe the budget ax has fallen too heavily on those 
Americans least able to bear it. 

The Occupancy Task Force also believes that in an era of lim
ited funding, it is necessary to support existing assisted housing re
sources before developing and funding new, perhaps more 
glamorous, programs. 

Specifically, the Task Force recommends the following: 

1 	 In each of the past fourteen years, HUD's budget has proposed less 
money for public housing operating subsidies than PHAs were 
eligible for under law. Public housing operating subsidies should 
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be funded at 100% of eligibility without OMB's assumptions 
about illusory savings. 1 

The Performance Funding System's allowable expense level 
should be raised to reflect increased costs for fair housing and 
Section 504 requirements, as well as costs for service coordina
tion for residents2

• 

2 	 Section 8 Existing Fair Market Rents and housing Voucher Payment 
Standards should be fine-tuned with respect to sub-market areas 
and set at levels high enough to reflect increased costs for fair 
housing and Section 504 requirements and so that they do not 
have the effect of limiting recipients' choices ofthe neighbor
hoods in which they can live. 

3 	 Section 8 New Construction and Substantial Rehabilitation Rents 
should be adjustable to reflect increased costs for fair housing 
and section 504 requirements, as well as costs for service coordi
nation for residents and necessary expenses for security beyond 
that provided by local law enforcement. 

4 	 The Community Partnerships against Crime (COMPAC) should be 
authorized and funded at a level sufficient for housing authority 
programs of prevention, treatment and law enforcement in pub
lic housing neighborhoods beyond that required to be provided 
by the locality. 

5 	 Many public housing developments are in poor condition today be
cause ofyears of deferred funding for maintenance. The modem
ization needed for viable public housing developments should be 
completed over the next ten years. This will require funding at a 
level of at least $4.2 to $4.5 billion per year for the combination 
of the Comprehensive Grant, ClAP (Comprehensive Improve
ments Assistance Program), MROP (Major Reconstruction of 

For example, illusory savings are those which are due to increases in resident incomes 
(when, in fact, resident incomes are decreasing), IRS matching (when such matching 
merely increases move-outs and vacancies rather than income) and vacancy 
reductions. 

2 	 The assumption is that services would, in most cases, be delivered by others, but that 
without the housing provider helping residents find and use services, that such 
services will not benefit all residents who need and are eligible for them. 
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Obsolete Projects) and Severely Distressed programs. HUD 
should manage the assisted housing programs so that their main
tenance needs are funded as they accrue. 

6 	 Non-viable public housing developments should be replaced unit-for- !It 

unit with a combination of region-wide project-based units and 
permanent tenant-based assistance as determined by the PHA 
and its democratically elected resident association. 

Project-based units should be in scattered site developments. 
Total Development Cost ceilings must be high enough to permit 

. building appropriately sized units designed to foster family liv
ing, compatible with all neighborhoods. 

7 	 Current levels of tenant-based assistance (certificates and vouchers) 
should be preserved by renewing expiring instruments. 

8 	 The HUD-assisted housing stock should be preserved through the 
variety ofmechanisms found in Title II of the 1987 Act, Title VI 
and Title VIII ofthe 1990 Act and Title IV of the 1992 Act. Own
ers should be provided with the appropriate mixture ofLoan 
Management Set-Aside Section 8 and Flexible Subsidy Capital 
Improvement loans. When preservation is not viable, residents 
ofsubsidized units should be provided with tenant-based subsi
dies. 

All reasonable steps should be taken to renew expiring project
based assistance, and when renewal is not feasible, residents of 
subsidized units should be provided with tenant-based subsidies. 

9 	 When viable developments are located in distressed neighborhoods, 
Community Development funding should be provided to revital
ize the neighborhood. 

10 	 Receipt of CDBG {Community Development Block G~ant)and 
HOME funds should be predicated upon the locality'S submis
sion of a credible Fair Housing Plan and compliance with the 
Plan once approved. 

11 	 When Congress authorizes new programs, such as Family Self Suffi
ciency, HOPE for Elderly Independence, and the myriad of resi
dent empowerment programs, they should analyze the cost to 
housing providers and resident associations to administer the 
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programs. Participation in such programs should not be man
dated unless additional administrative funding is provided. 
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The Application Process 

Background In the application process all providers of federally assisted hous
ing execute a series of steps - some required by the federal govern
ment as a condition for receiving subsidy, and others dictated by 
good management practice - before admitting applicants to the 
housing they own or manage. 

Every owner of federally assisted housing, whether a public 
agency such as a housing authority, a non-profit corporation or a 
for-profit investor-owner is bound to both a broad standard of non
discrimination and to program-specific technical requirements in 
the admission process. The federal government's right to demand 
compliance is based on the law of the land (as it has changed and 
evolved) and the terms of the specific contracts with HUD that 
housing providers signed prior to development. 

The term "application process" means the methods used to take 
applications, determine eligibility, conduct screening, verify infor
mation provided by applicants, compute rent, manage waiting lists, 
select tenants, offer them units and ultimately, execute leases. The 
term "housing provider" means the owner/manager of federally as
sisted housing and includes housing authorities, non-profit, limited
profit and for-profit entities. 

In preparing all its material on admissions, the Occupancy Task 
Force has attempted to balance two sets of rights: 
• 	 The rights of all applicants to be treated fairly and judged on 

their individual merits according to performance and behavior
based standards derived from the requirements of tenancy; and 

• 	 The rights of owners to establish performance and behavior
based standards for admission that will protect the rights of resi
dents and the physical and financial integrity of the property. 
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Many of the recommendations of the Task Force involve action 
by HUD. In a few of the recommendations the Task Force suggests 
that HUD adopt or revise regulations. These regulations would cre
ate or amend requirements for housing providers. .. Most of the Task Force's recommendations for HUD action sug
gest that HUD develop 'guidance' for housing providers. The term 

\~ 	 'guidance' means examples, models, and samples of letters, forms, 
procedures, systems and other materials designed to help housing 
providers without imposing new requirements on them. Such guid
ance should take into account variations among housing providers 
based upon size, location and availability ofother services and serv
ice providers. The Task Force recommendations for guidance 
should not be interpreted by HUD as creating new requirements for 
housing providers. 

Principles 
Governing 
Admission to 
Federally-Assisted 
Housing 

12 

The dual goals ofadmitting to federally assisted housing only 
eligible applicants who can comply with appropriate selection crite.., 
ria while ensuring that the admission process is open and non-dis
criminatory require housing providers to exercise a high level of 
judgment and sensitivity. Housing providers need clear and objec
tive policies to guide their staff as they review and weigh each appli
cation on its merits. The eleven principles listed below already exist 
in federal law and regulation, but are not found in anyone location. 

The Occupancy Task Force recommends that MUD issue guid
ance incorporating the prin.ciples listed below to help housing 
providers, applicants, advocates and service providers to under
stand the balance required between the individual rights of appli
cants and residents and the need to maintain a quality living 
environment. 

1. The essential commandment of the anti-discrimina
tion laws is that each individual be treated on his or her 
merits, without presumption of abilities based on race, 
color, religion, sex, age, national origin, disability, handi
cap or familial status, recognizing that specific program 
requirements may limit participation under the law. 

2. At the time of initial application, housing providers 
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may properly confirm the presence of an applicant's dis
ability as a condition ofstatutory eligibility in the context 
of rent computation, qualifying for specific developments 
or units or reasonable accommodations. 

• 
3. Housing providers should require all residents to meet 
performance-based standards for the occupancy ofan as
sisted unit as stated in the tenant/resident obligations sec '. 
tion ofthe lease. 

4. Housing providers must employ "performance and be
havior" admission requirements defined by the provider's 
lease. Admission requirements may not be defined by the 
resident's presumed needs nor by the biases of other resi
dents. Specifically, as currently required by the $5041 and 
Fair Housing rules, a housing provider may not consider 
"ability to live independently". 

5. Applicant Screening methods should be targeted to
ward determinjng the likelihood that any applicant will be 
able to meet the essential requirements of tenancy as ex:
pressed in the lease. These essential requirements may 
be summarized as follows: 

• to pay rent and other charges under the lease in a timely 
manner; 

• to care for and avoid damaging the unit and common ar
eas, to use facilities and equipment in a reasonable way, 
to create no health or safety hazards, to report mainte
nance needs; 

• not to interfere with the rights and enjoyment of others, 
and not to damage the property of others; 

• not to engage in criminal activity that threatens the 
health, safety or right to peaceful enjoyment ofother resi-

Federal Register Vol.S3, No. 106, June 2, 1988: On page 20218, the preamble to the 
§SM regulations states, "After carefully considering the comments received regarding 
the phrase 'capable of independent living' in §8.3 of the proposed rule the Department 
has determined to delete the phrase from the definition. Instead, the definition as 
revised focuses upon an occupant of multifamily housing being capable of complying 
with all obligations of occupancy either without supportive services or with 
supportive services provided by persons other than the recipient." 
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dents or staff; and not to engage in drug-related criminal 
activity on or near the premises; and 

• 	 to comply with necessary and reasonable rules and pro
gram requirements ofHUD and the housing provider; to 
comply with health and safety codes. 

6. Any initial evaluation of an applicant must be disabil
ity-neutral, not seeking any information beyond the mini
mum required to clarify specific eligibility2 and screening 
issues, and not based on any disability-related presump
tion about the applicant's ability to meet the essential ob
ligations ofthe lease. 

7. Ifany applicant with a disability or handicap cannot 
satisfy the requirements of tenancy because ofprevious 
rental history, housing providers must, if requested by the 
applicant: 

• 	 consider whether any mitigating circumstances related to 
the disability could be verified to explain and overcome 
the problematic behavior;3 and 

• 	 make a reasonable accommodation that will allow the ap
plicant to meet the requirements. 

8. A reasonable accommodation allows the applicant 

with a disability to meet essential requirements of ten

ancy; it does not require reducing or waiving essential re

quirements. Applicants and providers are each 

responsible for working together to identify the specific 

accommodation that each accepts as reasonable. 


9. Accommodations are nofreasonable if they require 

fundamental alterations in the nature of a program or im

pose undue financial and administrative burdens on the 

housing provider. Likewise, providers may not be re

quired to make specific accommodations or physical 

modifications ifequally effective alternatives permit full 

program participation. 


2 See development-specific eligibility on page 20. 
3 Public housing authorities are required to consider mitigating circumstances for all 

applicants. 
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10. Ifan applicant with ~sabilities who would otherwise 
be rejected based on objective screening criteria asserts 
that mitigating circumstances would overcome or out
weigh the negative information obtained in screening, the 
provider may not dismiss the assertion but instead may re • 

quire the applicant to verify the mitigating circumstances. 

If the applicant's claim of mitigating circumstances is 

based on a disability, the housing provider may make in

quiries about the applicant's assertions, but only to the ex

tent necessary to confirm the applicant's claim. 


11. Ifan applicant with disabilities, who would otherwise 

be rejected based on objective screening criteria, asserts 

that he or she could meet the requirements of tenancy 

with assistance that the housing provider is not obliged .to 

offer, the provider may require verification that the assis

tance will be provided and accepted and will allow the ap

plicant to comply with essential lease requirements. 


Lease addenda or conditional leases requiring the con

tinuation of such assistance after admission are not per

mitted by Fair Housing Laws4 and are not necessary, 

since the issue after admission is lease compliance, not re

ceipt of services. A resident who fails to comply with the 

lease is subject to lease enforcement, up to and including 

eviction, when warranted. 


If the assistance to be pl'!>vided includes treatment, verifi

cation may include inquiries only to the extent necessary 

to confirm the applicant's assertions. 


In developing policies and procedures guided by these princi
ples, housing providers must not only establish documents that are 
fair and clear, but must also ensure that staff are trained in current 
methods. 

Many housing providers already operate according to the princi
ples stated above, and most who do not already do so want to com
ply. It must be recognized, however, that carrying out these 

Different lease terms are prohibited by 24 CFR § 100.65 (a) and§IOO.65 (bXI). 4 
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principles increases the operating costs of housing ,not just in
itially, but on a continuing basis. Materials, procedures and systems 
must be adjusted to take into account the needs of individual appli

... cants and residents for reasonable accommodations. The applica-' 
tion process and the housing management process may be more 
deliberate as staff respond to families' individualized needs. Exist-

J,., ing staff must be trained and better qualified staff must be hired in 
the future. 

13 The Occupancy Task Force recommends that HUn budget for 
and Congress appropriate funding sufficient to offset the costs of 
housing provider compliance with Fair Housing and $504 re

. t Sqwremen s. 

The lesson that all housing providers should take from Cason 'Vs. 
Rochester Housing Authority6 is that practices will be found to be dis
criminatory if they have a discriminatory effect, regardless of the 
housing provider's stated intentions to the contrary. In particular, 
housing providers are no longer permitted to screen for "ability to 
live independently" because such screening will have the (illegal) ef
fect ofdenying admission to otherwise qualified applicants with dis
abilities. 

In the remaining sections of this chapter the Occupancy Task 
Force has attempted to explain and give examples of how these prin
ciples would be implemented. 

Nondiscrimination 
Req u i rements 

All providers of federally assisted housing must comply with Ti
tle VI of the Civil Rights Act of 1964, Title VIII of the Civil Rights 
Act of 1968 (as amended by the Community Development Act of 
1974 and the Fair Housing Amendments Act of 1988), Executive 
Order 11063, Section S04 of the Rehabilitation Act of 1973, the Age 
Discrimination Act of 1975, Titles II and III of the Americans with 
Disabilities Act (if applicable) and any legislation protecting the in
dividual rights of tenants, applicants or staff that may subsequently 
be enacted. 

This means that housing providers must not discriminate be-

S See the Preface discussion of Funding and Financing Issues. 

6 748 F. Supp. 1002 CW.D.N.Y 1990). 
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cause of race, color, age, sex, religion, familial status, disability, 
handicap or national origin in the leasing, rental, or other disposi
tion of housing or related facilities, including land, included in any 
project or projects under its jurisdiction or in the use or occupancy 
thereof. 

•Under specific conditions described in the Fair Housing 
Amendments of 1988, housing providers are permitted to limit oc
cupancy of certain developments to 'older persons' (including eld
erly people with disabilities) and are exempt from the familial status 
provisions. (Regulations are found at 24 CFR § 100.303 and 304.) 

Not all 'elderly housing' covered by the Housing Act of 1992 can 
meet the tests prescribed in the FHAA and, thus, although permit
ted to limit occupancy to elderly families will not be permitted to 
bar elderly families. that include children. 

In addition to the classes protected under Federal Law, housing 
providers must be aware of protections that may be provided by 
state law or local ordinance. Many localities and some states, for ex
ample, forbid discrimination on the basis of semal preference or 
semal orientation. 

Current HUD rules require each housing provider to have a 
written policy on non-discrimination which must state that the 
housing provider will not, on account of race, color, sex, age, relig
ion, disability, handicap, national origin or familial status: 

1. Deny to any family the opportunity to apply for housing, 

nor deny to any qualified applicant the opportunity to lease 

housing suitable to its needs; 


2. Provide housing which is different from that provided 

others; 


3. Subject a person to segregation or disparate treatment; 

4. Restrict a person's access to any benefit enjoyed by others 

in connection with the housing program; 


S. Treat a person differently in determining eligibility or 

other requirements for admission; 


6. Deny a person access to the same level of services; or 

7. Deny a person the opportunity to participate in a plan
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ning or advisory group which is an integral pan of the hous
ing program. 

The housing provider must not automatically deny admission to 
a paniculargroup or category ofotherwise eligible applicants (e.g., • 
families with children born to unmarried parents, elderly pet own
ers, or families who receive welfare). Each applicant in a panicular 
group or category must be treated on an individual basis in the nor
mal processing routine? 

Housing providers must identify and eliminate situations or pro
cedures that create a barrier to equal housing opponunity for all. In 
accordance with Section 504, housing providers must make physical 
or procedural changes to permit people with disabilities to take full 
advantage of the housing program. The prohibition against dispa
rate treatment is the legal basis for the prohibition against lease ad
denda and conditional leases for persons with disabilities.s 

Applicant screening criteria must be related to an applicant's 
ability to meet essential lease requirements. Housing providers 
could not, for instance, insist that applicants be registered voters be
fore being admitted to their housing. Some registered voters will 
pay ~heir rent and care for their units - others will not. Thus, the 
use of such a criterion in the screening process would be pointless 
and unfair.9 

Waiting list administration, in panicular, may be subject to a 
considerable amount ofpolitical and personal pressure. Accepting 
an applicant from a lower waiting list position before one in a 
higher position violates policy, federal law, and the civil rights of 
the other families on the waiting list.10 

Discussion 

The above-listed requirements are neither new nor revolution
ary, but the Occupancy Task Force felt they warrant re-emphasis. 
Housing providers need to ensure that their application processes 
are open and intelligiblell to applicants with disabilities. 

7 HUD Handbook 7465.1 REV·2, 1I4.l.a(5) and HUD Handbook 4350.3112·27 (b). 
8 Different lease terms are prohibited by 24 eFR § 100.65 (a) and §100.65 (b)(l). 
9 HUD Handbook 7465.1 REV·2, 1I4.La(5) and HUD Handbook 4350.311 2·27 (b). 
10 But see HUD Section 504 regulations, 24 eFR § 8.27(aX2). 

11 The term 'intelligible' means effective communication with persons with disabilities 


required ofaU housing providers by 24 eFR § 8.6(a). Ifhousing providers ask all 
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Nondiscrimination is ofcritical imponance in the operation ofa 
housing development, both because compliance is essential to the 
programs' purposes and because illegal discrimination is subject to 
very severe civil penalties (including punitive damages) usually not 
covered by general liability insurance 

,. 

Accessibility and 
Plain language 

14 The Occupancy Task Force recommends that HUD make clear 
the requirement that the application facility and process be ac
cessible and intelligible to applicants with disabilities. 

15 The Occupancy Task Force recommends that HUD develop sam
ple application m~terials in 'plain language' versions. BUD 
should clarify the affirmative requirement for housing providers 
to communicate with applicants with disabilities in a manner in
telligible to them. 

Discussion 

Most housing providers are well aware that programs used by 
residents must be made accessible. Application and management of
fices, hearing rooms, community centers, laundry, crafts and bingo 
rooms and so on must be available for use by residents with a full 
range of disabilities. If these facilities are not already accessible (and 
located on accessible routes), they must be made so or be relocated, 
, subject only to the undue financial and administrative burden test. 

As housing providers are also aware, documents intended for 
use by applicants and residents must be presented in accessible for
mats for those with vision or hearing impairments, but, equally im
portantly, they should be written simply and clearly to enable 
applicants with learning or cognitive disabilities to understand as 
much as possible. 

The issue of "plain language" is significant because federally as
sisted housing, like many government programs, uses a significant 

applicants and residents how to communicate with them, the method designated by 
persons with disabilities would be considered 'intelligible.' Examples include: using 
auxiliary aids, sign language interpreters, large type, or plain language written 
materials, oral communication or communication with a third party designated by the 
persons with disabilities. 
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amount of jargon that staff tend to overlook because they are so fa
miliar with it. In addition, because of increasing levels of litigation, 
many housing documents are excessively legalistic. This is counter
productive because not only applicants and residents, but also staff 
will have difficulty comprehending such materials . • 

It is true that some of the concepts that must be described rela
tive to eligibility, rent computation, applicant screening, reasonable 
accommodations, and lease compliance are complicated, but offer
ing examples will help applicants and residents understand the is
sues involved. 

In writing materials to be used by applicants and residents, 
housing staff should keep in mind that mental retardation, learning 
disabilities and other cognitive disabilities may affect the appli
cant's ability to read or understand - so rules and benefits may have 
to be explained verbally - perhaps more than once. 

16 The Occupancy Task Force recommends that HUD require all 
housing providers to ask all applicants at the point of initial con
tact whether they need a form of communication other than 
plain language paperwork. Some altematives include but are not 
limited to sign language interpretation, having materials ex
plained orally by staff, either in person or by phone, providing 
large type materials, offering information on tape, or having 
some third party representative, (a friend, relative or advocate, 
named by the applicant) accompany the applicant to receive, in
terpret and explain housing materials and be present at all meet
ings and discussions. 

As a general rule, the following information should be prepared 
in plain language accessible formats: 
• Marketing and informational materials 
• Information about the application process 
• The application form 
• All form letters, notices etc. to applicants and residents 
• General statement about reasonable accommodation 
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• Orientation materials for new residents 12 

• The lease and house rules (if any) 13 

• Guidance or instructions about care of the housing unit 
• Information about opening, updating or closing the waiting list 
• All information related to applicant rights (to hearings, etc.) • 

In addition to written materials, housing providers need to 
think about the way the development's signs indicate how to get 
around. Signs that use color or pictures may be easier for everyone 
to follow. 

Housing providers may be able to provide referrals to agencies 
or individuals who help applicants with the application process. 
This third pany assistance could range from baby-sitting or trans
ponation to interpretation or broader advocacy. Small PHAs or 
owners might wish to contact other local agencies that advocate for 
persons with disabilities for their sources for interpreters, architects 
who understand Section 504 and the ADA and other professionals 
who will be needed to comply fully with HUD's requirements. 

For further information about how housing providers can con

nect with agencies and individuals who serve the same clientele, see 

the section of this repon on the Clearinghouse. 


Marketing Marketing or outreach requirements are very different in public 
housing and assisted housing. In the Section 8 project-based assis
tance programs current law requires that an Affirmative Fair Hous
ing Marketing Plan, approved14 by HUD, outline the housing 
provider's strategy to reach those eligible families least likely to ap
ply for housing, but this plan is applicable primarily at initial lease
up. In public housing no marketing at all is required, although 
having vacant ready-to-rent units has led many PHAs to begin mar
keting. In addition, the Fair Housing Law requires all housing 
providers to "affirmatively funher the goals of Fair Housing". For 
example, all marketing materials must comply with Fair Housing 
Act requirements with respect to wording, logo, size of type, etc. 

12 An exception to this suggestion would be materials mandated by state or local law. 
13 The Model Lease for Assisted Housing should be made available in a plain language 

version. 
14 See HUD Handbook 4350.3 11 2·20 and Appendix 4 to this Handbook. 
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A series of issues are germane to any housing provider consider
ing a marketing campaign. 

1 7 	 The Occupancy Task Force recommends that BUD offer guidance 
and sample materialslS to housing providers on marketing mate
rials and techniques: 

• 	 Marketing should accurately describe the housing units, applica
tion process, waiting list and preference structure. 

• 	 Marketing should be ''plain language" and may use more than 
strictly English-language print media. 

• 	 An effon should be made to target all agencies that serve and ad
vocate for potentially eligible applicants (e.g. persons with dis
abilities, to ensure that accessible/adaptable units are used by 
people who can best take advantage of their features). 

• 	 Marketing materials should make clear who is eligible: individu
als and families, people with both physical and mental disabili
ties. 

• 	 Housing providers' responsibility to provide reasonable accom
modations to people with disabilities should be made clear. 

Small housing providers may be able to reduce their costs by 
using a clearinghouse as described in Chapter 8. 

HUD grants housing providers wide latitude in designing appli
cation methods and forms to meet their needs so long as tests offair
ness and accessibility are met. At some stage in the application 
process, all housing providers are required to obtain written applica
tions with all the information needed to determine whether an ap
plicant can be admitted, what kind ofunit is needed, whether a 
preference should be granted, and what rent will be paid. 

18 	 The Occupancy Task Force recommends that BUD make it clear 
that housing providers are not permitted to require that all appli
cants complete a written application form without assistance, 
since such a requirement will have a disparate impact on appli
cants with disabilities who cannot read, write or understand writ
ten materials. Housing providers must, if requested, provide or 
obtain help for such applicants to complete their applications.16 

15 For assisted housing, see HUD Handbook 8025.1. 

16 Some housing providers may wish to contract with an individual or agency to provide 
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The application form can and should tell staff everything 
needed to determine whether the applicant family is eligible, whom 
to contact to perform tenant screening, and how to compute rent. 
There are many other types of information that may be requested 
on the application form, but no data should be obtained that will 
not actually be reviewed and used. The more complex the applica

•tion form, the more time staff will spend reviewing it and explain
ing it to applicants. 

19 	 The Occupancy Task Force recommends that BUD issue guid. 
ance for housing staff to explain to all applicants what screening 
standards will be used and how screening information will be 
verified. 

Waiting list 	 Waiting list Structure 

The organization of the waiting list, the method by which appli
cants will be chosen from the waiting list and offered available 
dwelling units, and the circumstances in which a transfer would 
take precedence over a new admission must all be incorporated into 
the housing provider'S admission and selection policy. For PHAs 
the Tenant Selection and Assignment Plan (typically a pan of the 
PHA's Admission and Occupancy Policy), which must be submit
ted to HUD for review and approval before implementation, covers 
the PHA's policy on offering units and transfers. Any changes being 
made to a Tenant Selection and Assignment Plan must likewise be 
reviewed and approved by HUD. For providers ofassisted housing 
the document that describes waiting list structure and administra
tion is the Resident Selection Plan, for which HUD approval is not 
required. 

Housing providers maintain a chronological list ofapplicants 
that notes the date and time ofeach application. In one sense this 
document is the waiting list, but, in reality, a housing provider with 
units of different sizes and types, or a PHA with many different lo
cations will son applications into sub-lists, first by the unit size(s) 
and type of units for which applicants qualify. For example, hous

this service to applicants and residents. 
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ing providers typically maintain a special waiting list for units that· 
have special features to accommodate persons with disabilities. This 
helps ensure that the units go to families that really need them and 
that the units are not inadvertently offered to families without mem
bers who have the disabilities for which the units are designed. • 

After applications are sorted into sub-lists by size and unit type, 
they will be divided into Federal Preference and non-Federal Prefer
ence categories, any local preferences in effect would be considered 
and each category would be sorted by date and time ofapplication. 

Occupancy Standards 

All the sorting, dividing and categorizing described above must 
take into account the new interpretation ofoccupancy standards re
quired by the 1988 Fair Housing Amendments Act. Housing 
providers are no longer permitted to simply assign households to 
unit sizes based on the age, sex and relationship of family members 
as was done in the past, because such methods have a disparate im
pact on families with children. Now, most households will qualify 
for more than one unit size. For example, a single person household 
will qualify for both an efficiency and a one bedroom unit, while a 
family composed of a mother, two daughters and a son might qual
ify for a two or a three bedroom unit. 

HUD has never had explicit occupancy limits, although the 
guideline had always been two persons per bedroom. 

20 	 The Occupancy Task Force recommends that BUD establish (by 
regulation) either maximum occupancy standards based on the 
square footage of the habitable area in the entire unit or in each 
of the dwelling unit's bedrooms, or, at a minimum, some sort of 
occupancy guidance that will hold housing providers harmless. 

21 	 The Occupancy Task Force recommends that BUD issue guid
ance to assist housing providers in determining the minimum oc
cupancy standards taking into account unit size, age, gender and 
relationship of applicant family members. 

Relationship Between HUD-Established Standards 
or Guidelines and Local Codes 

When maximum occupancy limits are established by HUD un
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der a national standard, housing providers can compare them to the 
occupancy requirements under local housing codes. If the local 
housing code were equivalent to or not more restrictive than HUD's 
national standard, housing providers could safely use the local code. 
If, on the other hand, the local code were more restrictive than 
HUD's national standard, the housing provider could contact 
HUD's Office of Fair Housing and Equal Opponunity to request an 
investigation into whether the local code is discriminatory and, un
less HUD's investigation finds the local code nondiscriminatory, 
should use the HUD standard. Legal research suggests that the 
housing provider is not fully protected by complying with a dis
criminatory local code. 

Occupancy Task Force Member Points of View on 
Occupancy Standards 

At the present time members of the Occupancy Task Force are 
not in agreement about square footage limitations or whether they 
should be applied to the entire unit or just to the bedrooms. Some 
members favor the BOCA Code, which requires 120 square foot 
minimum for a bedroom for two people. Others feel the limit 
should be SO square feet per person, which would permit two people 
in a 100 square foot bedroom. Still others like the Uniform Housing 
Code, which permits two people in a 70 square foot room and an ad
ditional person for each additional SO square feet of habitable space. 
Habitable space does not include closets, halls, stairs, mechanical 
rooms, bathrooms or kitchens. 

Some Occupancy Task For~e members recommend permitting 
the greatest possible number of people to occupy a housing unit be
cause this maximizes the limited assisted housing stock. Also, these 
members feel that the choice of unit size is appropriate to meet each 
family's needs is best made by the family. The importance of this 
choice is heightened because it is informed by the cultural stand
ards, traditions and mores of the family. Occupancy standards that 
recognize the family's choice avoid imposing inappropriate cultural 
standards. 

Other Occupancy Task Force members disagree with this view 
because they note that wear and tear increases with population den
sity and excessive population density throughout an assisted hous
ing site increases the degree of management difficulty as well as the 
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stress under which the residents live and interact. They favor a 
smaller maximum number of occupants to avoid wearing out their 
units, thus preserving them for assistance to future applicants. 

The comments received on the Preliminary Repon of the Occu-' 
pancy Task Force reflect the same divergence of views as those ex
pressed by Task Force members. 

Limitations on Occupancy in Certain Developments 

There will be rare instances when over-riding considerations of 
health and safety will mandate a lower maximum occupancy stand
ard than that suggested by the local code or a HUD-mandated na
tional standard. Examples would be developments with on-site 
water or waste-water systems of limited capacity, developments 
with narrow halls or doors or insufficient exits to permit maximum 
occupancy due to the Fire and Life Safety Code, etc. In such cases, 
the housing provider must be prepared to defend any limitations on 
occupancy that fall below those suggested by the standard HUD 
adopts. 

Placing Applicants on Waiting Lists 

Housing providers may take two approaches to placing appli
cants on sub-lists. Those who have the capacity may place appli
cants on sub-lists for all the unit sizes for which they qualify and 
then permit the families to accept or reject the units when they 
come to the top ofthe first list. Another alternative is to ask fami
lies to declare a unit size preference. At this writing both these op
tions may not be practical for providers that have very long lists or 
possible for those with automated waiting list systems that do not 
permit families to be placed on mUltiple lists, so families must (at 
least until the software is modified) declare a unit size preference. 
The approach of asking families to declare a unit size preference 
will work only if it is administered fairly. 

• 


1-16 



The Application Process 

22 	 The Occupancy Task Force recommends that HUD require fami
lies to be given full information on the sizes ofunits on the sub
lists and the length of the probable wait on all lists, 17 and permit 
families to change their designation if their circumstances 
change (e.g., they have another baby or formerly had housing 
and they become homeless). 

23 	 The Occupancy Task Force recommends that HUD permit hous
ing providers to require families to sign a statement agreeing to 
remain in the unit they initially accept until a change in their 
family circumstances justifies a transfer. 

This provision prevents families from accepting a unit that is 
smaller than they really want and then immediately requesting a 
transfer to a larger unit (which is very costly to the housing 
provider and unfair to other applicants who wait longer for a larger 
unit). 

The Waiting list and the Tenant Selection and 
Assignment Plan (Public Housing) 

Even after waiting list software is modernized, many applicants 
for public housing will probably wish to declare a unit size prefer
ence rather than to take their chances and wait for the flfSt offer, 
particularly if they strongly prefer a larger unit rather than the 
smallest for which they qualify. This is because HUD's model Ten
ant Selection and Assignment Plans A and B permit families to be 
offered only one choice or three choices of units after which they 
are placed at the bottom of the waiting list. 

Families will rarely be in the same position on sub-lists for dif
ferent sizes of units, and sub-lists for smaller units tend to move 
more quickly than those for larger units, so a family that prefers a 
larger unit should ask not to be listed on the smaller unit sub-list. 
Otherwise, they will probably rise to the tOP of a list for a small unit 
size they do not want, be offered one or three units, reject them all 
and be moved to the bottom ofall the sub-lists. IS 

17 	 The infonnation provided on the probable wait can be no more than a good faith 
estimate, since a host of factors beyond the control of the housing provider will 
contribute to the actUal length of time families spend on the list. 

18 	 Because assisted housing is not subiect to the Tenant Selection and Assignment Plan 
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Waiting lists for Special Units 

Some units have special features to accommodate the needs of 
families with specific disabilities (e.g. mobility impairment, vision 
or hearing impairment). Under existing Section 504 regulations 
housing providers must target these units first to current residents • 
and then to applicants who want and can verify the need for such 
features. 

24 	 The Occupancy Task Force recommends that HUD require all 
providers to have lease clauses that require persons who are in
itially admitted to units with special features for persons with 
disabilities (because no one on the waiting list needs such a 
unit) to move to another unit when someone already in resi
dence or on the waiting list needs the special features of the unit. 

Public housing units that may be designated for the elderly and 
near elderly pursuant to the 1992 Housing Act and units for persons 
with disabilities will have separate waiting lists, composed of per
sons who want and need such housing, though any such units ready 
for sixty or more days must be offered to non-elderly persons. In 
some privately owned assisted housing (such as Section 202 and 811 
programs), occupancy may be limited to persons who are elderly or 
have disabilities. 

Federal Preferences 

Existing federal law gives applicants who live in substandard 
housing (including those who meet the narrow definition of home
lessness), who are displaced through no fault of their own, or who 
are paying more than 5()oA, of their monthly income for shelter a spe
cial preference for admission. These federal preferences have differ
ent regulatory requirements in public vs. assisted housing and do 
not apply to Section 236 or Section 221 housing without Section 8 
assistance. 

Under the 1990 National Affordable Housing Act providers of 
assisted housing are permitted to allocate 30% of their new move
ins each year to families who do not qualify for the federal prefer
ences. For public housing the statutory ceiling has been raised (in 

limitations, these considerations do not apply. 
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the 1992 Act) to 50% of those admitted. As of March 1994 the Final 
Preference Rule had not yet been issued. 

At present, the definitions of homelessness used in the federal 
preferences often have the unintended consequence of forcing indi
viduals and families who have been in transitional housing, institu
tions or temporarily living as guests in homes not their own (rather 
than simple overcrowding) to take the very destabilizing step of go
ing to the streets or a shelter in order to qualify as homeless. This 
system is inhumane for the persons involved and unnecessarily 
costly to the housing and service systems. 

25 The Occupancy Task Force recommends that HUD revise the 
definitions ofhomelessness throughout its programs to correct 
the problems described regarding federal preferences. 

Local Preferences 

Regulations permit housing providers to employ local prefer
ences for admission to housing. Among applicants who qualify for 
both Federal and local preferences, the federal preferences will usu
ally take precedence over local preferences, including those man
dated by state law. Local preferences may be used to determine 
order of housing offers or to select among federal preference holders. 

26 The Occupancy Task Force recommends that HUD issue the final 
nile on preferences to clarify that local preferences are subject 
to the Fair Housing Law, and, therefore, may not have a dispro
portionate effect on a protected clasS.19 

Updating the Waiting List 

When the waiting list is updated an applicant is usually con
tacted and given a reasonable period in which to contact the hous
ing provider to indicate a desire to remain on the waiting list. Most 
providers will withdraw the applications of families that fail to con
tact them, or whose letters requesting contact are returned because 
the applicant has moved. This practice is acceptable so long as the 
provider reinstates applicants who can show a good reason for fail

19 For the assisted housing programs, HUD has already done this in Handbook 4350.31f 
2·28 (d) and (e). 
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ing to contact the provider within a reasonable time beyond the 
time originally specified (e.g. being in the hospital, attending a fu
neral out of town). 

27 The Occupancy Task Force recommends that BUD clarify the re
•quirement that housing providers grant reasonable accommoda

tions by reinstating applicants with disabilities who fail to 
respond within the reasonable time frame, but only for reasons that 
are related to their disabilities. 

Examples would include the provider's mailing a written notice 
to an applicant with disabilities who already indicated that he could 
not be reached by mail but should, instead, be contacted by tele
phone, or the provider's correctly notifying the advocate ofan appli
cant with disabilities (because the applicant had requested such a 
notification) at a time when the advocate was out of the office for a 
prolonged period, or the provider's mailing a written notice to an 
applicant with mental illness at a time when the applicant's illness 
made it impossible for her to respond. In all these cases the appli
cants' failure to respond in a timely fashion is related to a disability 
and not the fault of the applicant. Thus, all these applicants should 
be reinstated. 

Determining 
Eligibility 

Programmatic Eligibility 

Since the 1990 National Mfordable Housing Act's provisions 
are fully implemented, the only program-wide eligibility criterion 
for most assisted and public housing programs is income.2o 

In public housing built and assisted before October 1, 1981 
twenty-five percent of those admitted may be Low Income families. 
The remaining families must be Very Low Income.21 Section 8 cer
tificates and vouchers are limited to families ofVery Low Income. 

20 	 The Task Force points OUt the distinction between being eligible (i.e., meets the 
housing program's statUtory and regulatory requirements) and being qualified (i.e., 
meets the housing provider's nondiscriminatory resident selection criteria). Also. 
some programs require "family" status as a condition for eligibility, but it is housing 
providers, not HUD, who define the term "family". Many housing providers define a 
family as "two or more persons who will live together in the assisted dwelling unit." 

21 	 In general, Low Income families are those with incomes between 50% and SOC''' of the 
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Development-Specific Eligibility 

In addition to these overall eligibility standards based on in
come, cenain assisted developments have development-specific eli
gibility requirements. For example, Section 202 developments were 

• 	 permitted by statute to limit occupancy to elderly persons, people 
with specific types of disabilities or some mix of these two, depend
ing on the 202 sponsor's original contract with HUD.n 

Some assisted housing is specifically designated for people over 
age 62 plus, for example, people with mobility impairments. In this 
example, families whose head, spouse or sole member was 62 or 
older (including such families with any type of disabilities), plus 
families whose head, spouse or sole member was under 62 and had a 
mobility impairment (in addition to any other disability) would be 
eligible. The housing provider in this example would be permitted 
to verify that applicants under age 62 had a mobility impairment, 

but would not be permitted to verify other disability-related infor
mation except with respect to rent or reasonable accommodation. 
The reader should keep in mind that the term "mobility impair
ment" is a broad one and embraces not only people using wheel
chairs, but also people using crutches or walkers, people with 
anificiallimbs or any condition that limits their mobility, 

Eligibility for Specific Units 

Assisted developments now have or will have (as a result of fu
ture renovations) at least five percent of their units accessible to or 
adaptable for persons with mobility impairments23

, These units are 
supposed to be used by families that need the units' special features. 
Accordingly, housing providers are permitted to ask all applicants 
whether they need such features or other accommodations such as a 
unit with no stairs, or an extra bedroom for a live-in-aide or for 

area median income, while Very Low Income families are those whose incomes are 
below SOOAl of the area median income. 

22 	 In 1990 Congress divided the old 202 program into a new 202 program limited to 
elderly families and the 811 program for persons with disabilities and handicaps. The 
811 program is authorized with both a proiect-based component (equivalent to 202) 
and a tenant-based component (equivalent to Section 8 Certificates and Vouchers). 

23 	 See 24 CFR § 8.22 (b). New units are covered now, others if and when they are 
renovated. New assisted housing developments must also have at least 2 percent of 
their units accessible to or adaptable for persons with hearing or vision impairments. 
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large medical equipment. Ifapplicants indicate a need for special 
unit features, they will be required to verify such need. 

Should no current residents or no one on the waiting list need 
specially adapted units, housing providers are permitted to lease 
them to families who do not need the special features. The housing • 
providers must, however, have a lease provision that requires these 
families to transfer to another suitable unit when in the future some
one can document a need for the special unit. 

Computing Rent Rent Formula and Deductions 

and Rent Reform 


At this time the formula for rent computation is established in 
statute. Families in public housing or Section 8 programs pay the 
highest of: 
• 	 300,4 of adjusted monthly income; 
• 	 100,4 of monthly income (minimum rent); or 
• 	 Welfare rent (not applicable in most states). 

Annual income is anticipated income for the twelve months fol
lowing cenification or recertification. Adjusted income is deter
mined by deducting certain amounts from annual income. 

Two deductions are available only to "elderly families": families 
whose head, spouse or sole member is 62 years of age or older or dis
abled or handicapped:

;11 
it 

,!, 	 • a flat deduction of $400 per year; and
:'1 

• 	 a deduction of unreimbursed medical expenses to the extent 
that they exceed 3% of annual income. 
The other deductions are available to all families that qualify for 

them: 
• 	 A deduction of $480 for each dependent, which includes family 

members other than the head or spouse who are under age 18 or 
full time students, disabled or handicapped; 

• 	 A deduction of child care expenses for children under age 13; 
and 

• 	 A deduction of expenses for care of or apparatus for handi
capped family members to permit a family member (including 
the handicapped member) to be employed. 
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Screening 

Applicants 


• 

Establishing Applicant Selection Criteria 

In many ways, the single most imponant thing a housing 
provider can do to control the quality of life and protect the physi
cal and financial integrity ofa development is to perform thorough 
and thoughtful screening before admitting applicants. Such screen
ing helps ensure that the families admitted will pay their rent, care 
for their units, and respect the rights of their neighbors. 

30 	 The Occupancy Task Force recommends that BUD's guidance on 
screening include and reflect all aspects of the discussion in this 
Report. 

While the leases of different housing providers will vary, some
times in significant ways, the essential obligations for all leases will 
be the same. Screening policies and methods should be designed to 
ensure that all applicants can meet the five essential obligations of 
lease compliance summarized as: timely payment, care of the prem
ises, respect for the rights of others, avoiding criminal activity, and 
complying with other reasonable requirements. 

Stating this concept does not mean it is easy to accomplish. 
Housing providers must be thoughtful, thorough and creative to de
velop and implement policies and methods to ensure both that all 
applicants meet relevant standards and that no applicants who are 
eligible and able to meet the standards are rejected because of un
conventional tenancy histories. 

As recently as ten years ago, the average applicant for assisted 
housing was living in other rental housing, often substandard hous
ing, but rental housing with a landlord who could verify tenant his
tory. This is no longer true. A sizable proponion of applicants today 
are living in shelters, are doubled or tripled up with family mem
bers or friends, are living in institutions because no suitable hous
ing is available, or are living on the street. Clearly the standard 
questions staff ask applicants are not all relevant in this case and 
others must be developed. 

What Screening May Not Do 

Screening must not discriminate against applicants illegally; 
i.e., it may not have the effect of rejecting applicants on the basis of 
their race, religion, sex, age, familial status, handicap, disability or 
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national origin. Such discrimination is prohibited by federal law. In 
addition, screening on the basis of membership in a socio-economic 
class, such as unwed mothers, or public assistance recipients, has 
been prohibited by case law. Screening also may not employ criteria 
that are unrelated to an applicant's desirability as a resident.IS • 

Screening may not be conducted by using unverifiable informa
tion as the basis for rejection of an applicant. Any information used ,
in forming the decision to reject an applicant must be verified so 
that the provider can defend its decision. 

History of Previous Tenancy 

Housing providers review an applicant's housing history to pre
dict future compliance with essential lease obligations. Most provid
ers check housing history for three to five years prior to 
certification. This is a logical approach, since conduct (whether fa
vorable or unfavorable) that took place longer ago than five years is 
not as reliable a predictor of future conduct as more recent actions. 
The questions housing providers need to answer about all applicant 
households relate directly to the five essential obligations oflease 
compliance: 
• 	 Will the applicant pay rent and other charges under the lease in 


a timely manner? 

• 	 Will the applicant care for and avoid damaging the unit and the 


common areas, use facilities and equipment in a reasonable way, 

create no health or safety hazards, and report maintenance 

needs? 


• 	 Will the applicant avoid interfering with the rights and enjoy

ment of others, and avoid damaging the property ofothers? 


• 	 Will the applicant not engage in criminal activity that threatens 

the health, safety or right to peaceful enjoyment of other resi

dents and staff and not engage in drug-related criminal activ

ity?26 

2S 	 See, e.g., T1umurs v. Housing AutIwrUy ofLiak Rock, 282 F. Supp. 575 (E.D. Ark., 1967) 

(unwed mother); RlIsslerv. Pierce, 692 F.2d 1212 (9th Cir. 1982) (rational relationship 

between the selection criteria and purpose of the program is necessary). 


26 	 Most housing providers ask all applicants whether they are current users of illegal 


drugs, since such persons potentially bring problems to the development. This 

question is legal because such persons have been specifically excluded from 

protections under the Fair Housing Act. 
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• 	 Will the applicant comply with necessary and reasonable rules 
and program requirements ofHUD and the housing provider, 
and comply with health and safety codes? 
In addition to the above aspects of tenancy, housing providers 

may examine other types of behavior that relate to specific lease pro
visions. For example, in a development with tenant-paid utilities, 
staff would check each applicant's history of utility payment and 
whether the applicant could obtain utility service. 

Under existing rules, housing providers are not permitted to 
pass through costs of screening to applicants, since this would have 
the effect of discouraging people of very low income from applying 
for the very housing designed to assist them. 

Answering the questions about ability to comply with essential 
lease provisions is comparatively straightforward for applicants who 
have been living in private rental housing. Housing providers can 
make inquiries of all the applicant's landlord(s) for the past three to 
five years. A second method of investigating probable lease compli
ance is a home visit to the current rental unit. When permitted by 
state law, most housing providers check applicants' criminal histo
ries. Other options are credit checks or services that check court re
cords for lease enforcement actions or judgments. 

It is more difficult to obtain information about housing history 
when applicants have less conventional housing backgrounds. Such 
applicants may have no landlords or no credit history, and some
times have no place where the housing provider can do a home 
visit. Those who have been homeless or institutionalized for some 
or all of the period being reviewed, may need assistance in recon
structing their housing histori~s or finding alternative ways to dem
onstrate future lease compliance. Providers should be prepared for 
lengthy interviews to assist such applicants. Suggestions are offered 
in the verification section of this chapter about the kinds ofques
tions housing providers can ask when applicants have non-tradi
tional housing histories. 

Simple fairness and good judgment suggest that housing provid
ers limit all forms of investigation to issues specifically related to 
past housing history and future lease compliance, and look very 
carefully into contradictory findings. For example, if the current 
landlord gives an applicant a poor reference, but two previous land
lords are quite positive, there are at least two possibilities: the appli-' 
cant's lease compliance has deteriorated in current housing (a bad 
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sign) or; the present landlord, perhaps for reasons unrelated to ten
ancy, does not like the applicant. Until the housing provider investi
gates the situation more fully, it is not possible to make a decision. 

31 	 The Occupancy Task Force recommends that BUD issue guid- .. 
ance permitting applicants with disabilities who have spent 
some or all ofthe past three to five years in medical or other fa
cilities27 receiving treatment to provide only third-party verifica- " 
tion ofthe dates (beginning to end) when they were receiving 
treatment and were not living in housing. 

Persons in this situation may not be required to document the 
nature of the condition for which they were being treated, nor may 
they be required to divulge any other medical information, includ
ing the name of the medical treatment facility.28 For example, the 
verification of the dates during which the applicant was in a resi
dent facility might come from a credible third patty such as an attor
neyor a case worker. 

32 	 The Occupancy Task Force recommends that HUD issue guid
ance permitting housing providers to require an applicant to pro
vide other verification ofability to comply with the essential 
provisions of the lease, ifthe applicant verifies only the dates 
during which the applicant was in a medical facility and the pe
riod covered by the medical treatment is recent or of significant 
duration. 

Since medical treatment facilities are not equivalent to housing, 
there being no rent charged, no responsibility for unit maintenance, 
no opportunity to engage in criminal conduct, and no lease in ef
fect, the housing provider loses nothing by not being able to verify 
future lease compliance through medical facilities. 

Other verification of ability to comply with the essential provi
sions of the lease might include proof of some form offinancial re

27 	 The term "medical facilities" means hospitals, clinics, or other instimtioits whose 
primary purpose is medical or clinical care. In addition, the term might include 
half-way houses, group homes or tranSitionailiving facilities whose primary purpose 
is to provide treatment. Inquiries about lease compliance would be permined of such 
facilities if their primary function is housing. 

28 	 In some instances the applicant may wish to use a medical facility as a reference for 
some aspect of lease compliance, but such a choice rests with the applicant. 
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sign) or; the present landlord, perhaps for reasons unrelated to ten
ancy, does not like the applicant. Until the housing provider investi
gates the situation more fully, it is not possible to make a decision. 
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31 	 The Occupancy Task Force recommends that HUD issue guid

ance permitting applicants with disabilities who have spent 
some or all of the past three to five years in medical or other fa

! ! , 
cilities21 receiving treatment to provide only third-party verifica

~ tion of the dates (beginning to end) when they were receiving 
treatment and were not living in housing. 

Persons in this situation may not be required to document the 
nature of the condition for which they were being treated, nor may 
they be required to divulge any other medical information, includ
ing the name of the medical treatment facility.28 For example, the 
verification of the dates during which the applicant was in a resi
dent facility might come from a credible third party such as an attor
ney or a case worker. 

32 The Occupancy Task Force recommends that HUD issue guid
. ance permitting housing providers to require an applicant to pro
vide other verification of ability to comply with the essential 
provisions of the lease, ifthe applicant verifies only the dates 
during which the applicant was in a medical facility and the pe
riod covered by the medical treatment is recent or of significant 
duration. 

Since medical treatment facilities are not equivalent to housing, 
there being no rent charged, no responsibility for unit maintenance, 
no opportunity to engage in criminal conduct, and no lease in ef
fect, the housing provider loses nothing by not being able to verify 
future lease compliance through medical facilities. 

Other verification ofability to comply with the essential provi
sions of the lease might include proof ofsome form of financial re

21 	 The term "medical facilities" means hospitals, clinics, or other instiwtions whose 
primary purpose is medical or clinical care. In addition, the term might include 
half-way houses, group homes or transitional living facilities whose primary purpose 
is to provide treatment. Inquiries about lease compliance would be permitted ofsuch 
facilities if their primary function is housing. 

28 	 In some instances the applicant may wish to use a medical facility as a reference for 
some aspect of lease compliance, but such a choice rests with the applicanL 
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sponsibility (making a regular monthly payment other than rent), 
some demonstration of ability to care for propeny or proof of train
ing in how to care for an apanment, verification that the applicant 
is not engaged in criminal activity, and other documented evidence •that the applicant can comply with sensible rules or the housing 
provider's lease. A housing provider need not offer housing to an ap
plicant who can provide no documentation of ability to comply 
with the essential obligations of the lease. 

Medical History vs. Verification of Mitigating 
Circumstances 

Currently, HUD's rules will not permit housing providers to 
make inquiries into the nature or extent of disabilities, but nothing 
in this guidance would prohibit the housing provider from seeking 
verification of medical information presented by an applicant with 
disabilities who would otherwise be unable to comply with the ten
ant selection criteria. Such medical information is usually offered 
either to explain mitigating circumstances or in seeking a reason
able accommodation. 

For example, ifan applicant had a poor rental history but stated 
that the previous history was caused by a disability that is now be
ing successfully treated, the housing provider would be permitted 
to verify: 
• 	 that the applicant did, in fact, have a disability; and 
• 	 that the former problems were caused by the disability; and 
• 	 that the present treatment can reasonably be expected to prevent 


the recurrence of the problems. 

If an applicant's former housing problems were due to the appli


cant's resisting or refusing treatment, the housing provider would 

be justified in verifying whether the applicant would be reasonably 

likely to continue with the current treatment. In this instance it still 

would not be necessary for the housing provider to obtain medical 

information beyond verifying the applicant's assenions about the 

reasons for past problems, the likelihood of continuing treatment 

and that the treatment will remedy the problem. Further discussion 

on this topic continues under the heading of Mitigating Circum

stances, Reasonable Accommodations and Verifications. 
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Current Use of Illegal Drugs and Former Users of 
Illegal Drugs29 

One of the areas on which housing providers have sought better 
guidance relates to illegal drug use. No housing provider wants to 
admit a current user of illegal drugs because of the potential for at
tracting drug related crime. The Fair Housing Act explicitly states 
that current users of illegal drugs are not a protected class and per
mits providers to reject such applicants. 

Likewise, 24 CFR § 966.4 (1)(5)(1), the lease rule governing evic
tion for criminal activity, states, "A PHA may require a family mem
ber who has engaged in the illegal use of drugs to present evidence 
of successful completion of a treatment program as a condition to 
being allowed to remain in the unit." At the same time housing 
providers may not engage in screening that has a disparate impact 
on former users of illegal drugs,30 since such persons are members 
of a protected class - persons with disabilities. Former users whose 
housing histories reveal no problems that would point to future 
lease compliance problems are typically admitted without fanfare 
because, very often, screening staff are never aware of the appli
cants' status as former substance abusers. 

The point when the issue becomes most delicate is when either 
problems with housing or criminal histories emerge during screen
ing or the applicant'S own disclosures indicate that the applicant 
may be a current user of illegal drugs but the applicant claims to be a 
former user of illegal drugs. The issue here is not that a person who 
is a former user of illegal drugs is guaranteed admission to assisted 
housing - she must still meet all aspects of the tenant selection cri
teria - but that a person who is a former (rather than current) user 
of illegal drugs is a person with a disability and thus eligible for con
sideration of mitigating circumstances and reasonable accommoda
tions. 

29 	 In this section and elsewhere in this report the terms "illegal drugs" and "illegally 
used controlled substances" are used interchangeably, as are the terms "drug abuser", 
"current user of illegal drugs", and "current illegal user ofa controlled substance". 

30 	 A former user of illegal drugs is defined by ADA and SSM as "an individual who has 
successfully completed a supervised drug rehabilitation program and is no longer 

engaging in the illegal use ofdrugs, or has otherwise been rehabilitated successfully 
and is no longer engaging in such use, or is participating in a supervised 
rehabilitation program and is no longer engaging in such use.~." 
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33 	 The Occupancy Task Force recommends that HUD issue guid
ance permitting housing providers to require an applicant to 
document, in a manner that would convince a reasonable per
son, that he or she is not a current user of illegal drugs ifobjec
tive evidence31 raises a question about the issue. Documentation • 
that an applicant is not a current user of illegal drugs could in
clude: 

• 	 Verification from a reliable32 drug treatment counselor or pro
gram administrator indicating that the applicant is/has been in 
treatment, that there is a reasonable probability of success in re
fraining from use of illegal drugs, is complying with the require
ments of the treatment program and that the applicant is not 
currently a user of illegal drugs; 

• 	 Verification from a self help program indicating that the appli
cant is/has been participating in their program, that there is a 
reasonable probability that the applicant will be successful in re
fraining from use of illegal drugs, and, that the applicant is not 
currently a user of illegal drugs; 

• 	 Verification from a probation or parole officer that the applicant 
has met or is meeting the terms of probation or parole and with" 
respect to illegal use of a controlled substance;33 

• 	 A voluntary interview with a substance-abuse screening team 
made up of local professionals who will indicate that the appli
cant has a reasonable probability of success in refraining from 
use of illegal drugs; and 

• 	 Voluntary drug testing. Testing should be an option, not a re
quirement and several parameters must guide a housing 
provider's use of the option: 
• 	 Drug tests must be conducted at facilities that use the Na

tional Institute ofDrug Abuse Guidelines; and 
• 	 The test must screen for illegal drugs only and applicant's 

31 	 Objective evidence could include, but is not limited to, information obtained in 
screening such as statements of the applican t or landlord, home visit reports, police 
reports, or claims by the applicant seeking consideration of mitigating circumstances. 

32 	 The term "reliable" is used solely to address the concern that bousing providers 
should not have to rely on the expertise ofpersons who have demonstrated a pattern 
ofproviding inaccurate or unreliable information. 

33 	 Ifapplicants have been arrested for drug-related crimes, the terms of their probation 
or parole very often require drug testing, so sucb a verification is quite wonhwhile. 
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use of prescription drugs that contain controlled substances 
must be taken into account; and 

• 	 The housing provider must pay for all costs associated with 
drug testing unless the costs are otherwise reimbursed as 
HUDguidance already requires. Such cost is an allowable 
project expense.34 

The Occupancy Task Force notes that when an applicant has a 
history of treatment followed by recidivism, or is in treatment as op
posed to having completed treatment, more documentation may be 
necessary to convince a reasonable person that the applicant is not a 
current user of illegal drugs. The applicant may be required to show 
in what ways his/her current situation and claim to be considered a 
'former user of illegal drugs,' and his/her ability to comply with the 
essential terms of the lease are different from previously unsuccess
ful efforts to stop using illegal drugs. 

Alcohol Abuse and Applicant Screening 

The questions about alcohol abuse and screening are different 
from those posed by illegal drug use. First, alcohol is a legal drug, 
so simple use or even abuse of alcohol is not grounds for rejecting 
an applicant. Further, applicants who are alcoholics are, by defini
tion, disabled, and thus entided to the protections afforded to all ap
plicants with disabilities and residents. Does this mean that 
housing providers are, therefore, unable to exercise any discretion 
in screening applicants whose histories include alcohol abuse? 

The answer should be obvious. An applicant who is an alcoholic 
must meet the same screening criteria as any other applicant. Ifan 
applicant'S housing history demonstrates behavior that would be a 
lease violation, screening staff would have grounds to reject the ap
plication, even if the behavior were related to the applicant's alco
holism. 

On the other hand, if screening revealed past tenancy problems, 
but the applicant asserted that those problems had been caused by 
alcohol abuse that was no longer occurring, staff would verify the ap
plicant'S assertions. This would entail several steps: first, verifying 
that the negative behavior was, in fact, caused by alcohol abuse, 

34 See Handbooks 4350.3112-25 and 7465.1 REV·2114-1 (a)(6). 
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next, documenting (using methods similar to those described above 
for former users of illegal drugs) that the applicant was no longer 
abusing alcohol, and, finally, looking at the applicant's housing his~ 
tory since entering recovery to ensure that no other screening prob
lems still exist. 

The point here is that alcoholism must be treated like every 
other disability - screening must look at each applicant's behavior, 
not his or her condition. Some alcoholics never engage in behavior 
that would violate the lease. 

For further information on drug and alcohol abuse and their re
lationship to screening, please read Admission Issues Related To Indi
viduals With a History offllegal Drug Use, Conviction(s) for a Drug 
Related Crime, or Alcohol Related Lease VlOlations by Debbie Piltch of 
the Disability Law Center. (Appendix 9) 

Mitigating Circumstances 

Mitigating circumstances are verifiable facts that overcome or 
outweigh negative information obtained during the screening proc
ess and are sufficient to convince the housing provider that the ap
plicant will comply with the lease. If the evidence presented by an 
applicant does not convince the housing provider that the applicant 
will comply with the lease, the provider would reject the applicant. 

34 	 The Occupancy Task Force recommends that BUD clarify the cur
rent statutory requirement that housing providers consider miti
gating circumstances for applicants with disabilities.35 

Reasonable Accommodations in the Screening 
Process 

35 	 The Occupancy Task Force recommends that housing providers 
notify all applicants, at least at the time that final screening be
gins, that applicants with disabilities may request an opportunity 

35 	 Considering mitigating circumstances for applicants with disabilities is a reasonable 
accommodation, and thus a requiremenL HUD's guidance on this issue is both 
confusing and erroneous. (Handbook 4350.3, Chapter 2, 11 2·2511. which incorrectly 
states that the housing provider is not required to consider "e:m:nuating 
circumstances" for applicants with disabilities.) 
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to discuss and verify any reasonable accommodation, including 
considering mitigating circumstances, that will enable the appli
cant to overcome the negative screening information and to co~
ply with essential lease provisions. 

Many types of reasonable accommodations for disabled appli
cants, most aimed at ensuring full access to the process, have been 
discussed earlier in this chapter. One panicular form of reasonable 
accommodation is specifically applicable to the screening process 
granting applicants with disabilities who do not pass initial screen
ing an opponuniry to discuss whether there are: (1) mitigating cir
cumstances that might explain and overcome the negative 
information obtained during screening; or (2) any other reasonable 
accommodations that would enable the applicant to be lease compli
ant in assisted housing even though the applicant was not lease com
pliant in prior housing.36 The discussion recommended by the 
Occupancy Task Force would take place before a rejection letter is 
sent. 

The applicant may bring an advocate to help explain the circum
stances of the former problem and the likelihood of improved fu
ture performance, or the applicant could simply explain to the 
housing provider why he or she believes that former problems will 
not arise if the applicant is admitted. Any assertions made by the ap
plicant, including those related to medical conditions or disabili
ties, must be verified before the housing provider could rely upon 
them, as described in the next section of this chapter. 

Some applicants may have disabilities, but will have had no rea
son to disclose or have chosen not to disclose their disabilities. Be
cause these applicants would be eligible for the same discussion of 
reasonable accommodations, the rejection letter must contain a 
statement asking applicants with disabilities who are being rejected 
to contact the office to request a reasonable accommodation discus
sion if they have not already had one. 

Disability-Related Inquiries in the Application 
Process 

As a general rule the law does not permit housing providers to 

36 This interview was mandated for the housing provider in the Cason decision. 
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make inquiries into the nature or extent of the disabilities or handi
caps of applicants for housing. In practice there are a few limited ex
ceptions to this prohibition. This section of the chapter explains the 
instances when such inquiries are permissible, what may be asked 
and what should be avoided. 

36 	 The Occupancy Task Force recommends HUD clarify that limited 
inquiries be made: to determine that an applicant meets the 
BUD definition of "disabled" or "handicapped" for eligibil
ity/7or in order to qualify for allowances available only to per
sons who are elderly, disabled or handicapped, or to qualify for a 
unit with special features, or to verify assertions made by an ap
plicant with a disability claiming mitigating circumstances or 
seeking reasonable accommodations. 

Demonstrating Eligibility 

Chapter 2 of4350.3, applicable to providers ofassisted housing, 
makes clear that all income-eligible single persons meet the test of 
basic eligibility, although there may be disability-related project
specific eligibility requirements. Thus, for these programs it would 
not be necessary for applicants to document that they met the broad 
definition of disabled or handicapped, although it might be neces
sary for them to demonstrate a specific type of disability or handi
cap to qualify for housing limited to such persons. 

For example, some assisted housing includes units limited to 
persons with mobility impairments, and some Section 202 projects 
are limited to persons with chronic mental illness. In both of these 
instances, applicants must show that they meet the definition of the 
specific, targeted disabilities, although they need not provide spe
cific medical data about their diagnoses or the nature or extent of 
their disabilities. 

Since HUD has issued its Final Rule on eligibility of single per
sons, applicants for public housing and tenant-based Section 8 will 
not have to demonstrate eligibility on the basis of disability or 
handicap, although they will still have to show that they qualify for 
the admission preference granted for admission to 'elderly' housing. 

37 	 In this case "eligibility" refers to an applicant's being programmatically eligible, or 
qualifying for certain developments or certain units. 
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Verifications 

Receipt of SSI or Social Security disability payments is a suffi
cient demonstration that an applicant is disabled. In the absence of 
such income, in both HUD-assisted and public housing, a simple 

• verification form that quotes the relevant definition (e.g. disabled, 
handicapped, mobility impaired, etc.) and asks a qualified individ
ual to confirm whether or not applicants meet the definition is suffi
cient verification. 

It is not necessary that this form be completed by a physician, if 
there are other professionals who might be able to provide such veri
fication. Examples include social workers, rehabilitation centers, 
service agencies, self-help groups, clinics and others. Housing 
providers should note that it is also not necessary for the verifier to 
state the nature or extent of the disability to complete such a form 
what is required at this stage is a confirmation of the presence of 
either a general condition (for public housing) or a disability that 
meets the definition required for program participation (for the pro
ject-specific HUD-assisted programs). 

Qualifying for Allowances 

$400 deduction and medical expense allowance: In public and as
sisted housing non-elderly applicants must demonstrate the pres
ence of a disability or handicap to qualify for two allowances that 
reduce their rent - the $400 allowance for elderly, disabled and 
handicapped families, and the allowance for unreimbursed medical 
expenses in excess of three percent of annual income. The medical 
expenses allowance, panicularly, can be significant for applicants 
who do not qualify for Medicaid. All that is necessary for the hous
ing provider to verify eligibility for these two allowances is docu
mentation that applicants are disabled or handicapped and not the 
nature or extent of disability as described above. Anticipated medi
cal expenses for the coming twelve month period must be separately 
documented before a deduction can be granted. 

Handicap assistance allowance: A third allowance for which 
households that contain a disabled or handicapped member may 
qualify is the handicap assistance allowance. This allowance is avail
able to pay unreimbursed costs (in excess of three percent of annual 
income) incurred on behalf ofa disabled family member to pemiit 
someone in the family, including the disabled member, to be em
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ployed. The allowance granted can never exceed the amount earned 
by the family member freed to work. 

Verifications needed for this allowance are somewhat more com
plex than those required for the $400 and the medical expense allow
ances - applicants must document (1) the presence of a disabled or .. 
handicapped family member, (2) the necessity to incur cenain costs 
to permit a family member to be employed, (3) the amount of those 
costs, and finally, (4) the amount earned by the family member 
freed to work. Verifying the presence of a disabledlhandicapped 
family member can follow the simple procedure described above, 
but verifying that certain expenses are necessary to permit employ
ment may require information from an employer as well as medical 
data. In assembling the necessary documentation to support grant
ing such an allowance, the housing provider should ask the least in
vasive questions necessary to determine that the allowance is 
warranted. 

For example, if the applicant household includes an adult who 

cannot be left alone, the household may wish to claim the cost of 

adult daycare. The housing provider would then need to verify the 

presence of a handicapped person, the factthat the person could not 

be left alone, the cost of the adult daycare, and the amount eamed 

by the family member released to work. It would not be necessary to 

verify the specific diagnosis of the person receiving daycare, or the 

nature or severity ofthe disability. 


Another example would be an applicant with disabilities who 

had to take special transportation and use special equipment in or

der to work. The housing provider could properly require the appli

cant to verify disability, that the expenses claimed were necessary 

for employment, the annual anticipated amount of the expenses, 

and the anticipated earnings. Again, it would not be necessary for 

the housing provider to inquire about the nature or extent of the dis

abling condition, any details of medical treatment, or any other ex

penses incurred by the applicant beyond those to support 

employment. 


Deduction for dependents: AfoUrth allowance for which a house

hold that contains a disabled or handicapped member may qualify 

is the $480 deduction for dependent family members. The defini

tion of dependent includes persons, other than the head or spouse, 

who are 18 years of age or older and handicapped or disabled. (The 

definition also includes persons under 18 and persons who are full
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time students regardless of age.) Verifications needed to claim this 
deduction are similar to those described for the $400 deduction dis
cussed above. 

• Qualifying for a Unit with Special Features 

Housing providers offer units that have been modified or con
structed with special features designed to assist persons with spe
cific disabilities, and providers are permitted to target occupancy of 
these units to applicants with the specific disabilities the units are 
supposed to assist. The housing provider would be wise to ask every 
applicant whether or not he or she needs a barrier free unit, a unit 
without stairs, a unit modified for the vision or hearing impaired or 
an extra bedroom to accommodate a live-in aide or bulky equip
ment for reasons related to a disability. Then, for applicants who in
dicate a need for such features (or other features not listed here), the 
housing provider would verify through a qualified source that the 
applicant's condition did, indeed, warrant the special unit features. 
Once again, it is not necessary for the housing provider to have de
tails about the applicant'S condition or treatment, but simply to ver
ify that the applicant's needs match the unit features. 

Verifying Assertions Made by Applicants with 
Disabilities Claiming Mitigating Circumstances or 
Seeking Reasonable Accommodations 

In all federally assisted housing programs housing providers 
have an obligation to make reasonable accommodations to permit 
participation by applicants with disabilities. Thi~ requirement to 
make reasonable accommodations does not require providers to 
waive screening criteria that are based on the likelihood that appli
cants can comply with the essential provisions of the lease, but it 
does require the provider to consider whether: 

(a) previous behavior that would otherwise cause an appli
cant to be rejected can be shown to be related to the appli
cant's disability and that there are reasonable future 
prospects for lease compliance; or 

(b) in spite of previous history that would otherwise cause 
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an applicant to be rejected, the applicant assens that he or 
she could meet the requirements of tenancy with assistance. 

Mitigating circumstances: Ifan applicant with a disability claims 
that negative behavior verified in screening occurred because of a 
disability and that some change in the applicant's circumstances 
warrants the housing provider's reconsideration, the provider may 
require documentation that: (a) the previous unacceptable behavior .. 
(which must be defined specifically) did, in fact, occur because of 
the applicant'S disability; and, that (b) in future the applicant could 
reasonably be expected to be lease compliant because of a change in 
circumstances. Put most simply, the housing provider has the 
authority to verify the accuracy of the assertions the applicant is 
making, but not to make broad medical inquiries into the appli
cant's diagnosis, condition or treatment. 

Depending on the facts of individual cases, such verification 
might be provided by a doctor or other medical professional, or it 
might come from a peer suppon group, a non-medical service 
agency or some other individual or entity. Even when the specific 
information the housing provider must verify is medical in nature, 
the verification inquiry should be narrowed to asking only the ques
tions necessary for the panicular application under review. 

For example, an applicant with a previous tenant history ofseri
ous damage to the current apanment would ordinarily be denied ad
mission. If, however, the applicant had a verified disability and 
volunteered that the damage occurred during episodes of hallucina
tions which have now stopped because the applicant is taking a new 
medication, the housing provider must, as a reasonable accommoda
tion, pursue the applicant's claim. 

First the housing provider would ask the applicant who could 
verify the claims. The applicant might suggest a physician or other 
medical professional as a source for such information. Then the 
housing provider may properly approach the person named with a 
narrow and specific verification request: Can you verify that the 
damage caused by the applicant in the current apartment was a re
sult of the applicant's disability, and that the applicant can be rea
sonably expected to refrain from causing such damage in the 
future? The housing provider may not ask the verification source to 
reveal the applicant's diagnosis or any details of treatment. 

An appropriate form for such an inquiry might be to ask the 
verification source to confirm the applicant's specific assertions. 
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The verification letter should also request that confidential medical 
information not be provided. 

Ifpan of the poor tenant history of an applicant with disabilities 
in current or prior housing relates to failure to comply with treat

• ment, the housing provider may properly inquire about the reason
able expectation that the applicant will comply with current 
treatment. 

Reasonable accommodations: In addition to consideration of miti
gating circumstances that may be medical in nature, housing 
providers may also be called upon to make limited medical inquir
ies into other accommodations requested by applicants. To permit 
occupancy, an applicant with disabilities may request a housing 
provider to waive a rule that is not an element of essential compli
ance with the lease, such as requesting permission to have a compan
ion animal (not a service animal) in a complex where pets are 
normally prohibited. Before granting this request the housing 
provider may verify that the companion animal is needed because 
of the applicant'S disability. 

Likewise, a housing provider may be asked to admit an appli
cant who would otherwise fail to meet the screening criteria because 
the applicant assens that he can meet the formerly failed screening 
criteria with assistance that he/she will have if admitted. Such assis
tance might be medical (or it might be completely non-medical) but 
the housing provider may verify: (I) that the assistance will over
come the otherwise unacceptable aspect of tenant history; and, (2) 
that the assistance will be provided and accepted if the applicant is 
admitted to assisted housing. Again, the housing provider's permis
sible inquiry is limited to verifying the applicant'S assertion that 
there is a way for the applicant to be lease compliant. 

Ifan applicant is being admitted by vinue of such a reasonable 
accommodation, the housing provider is not permitted to make con
tinued receipt of the assistance (or any assistance) a requirement of 
the lease. The reason for this prohibition is simple - once an appli
cant is admitted, the standard for remaining in occupancy is lease 
compliance. 

An example of this type of accommodation would be the admis
sion of an applicant whose housekeeping in previous housing was so 
poor as to disqualify the applicant for admission, but who has been 
verified to have contracted with a chore service to keep the assisted 
housing unit up to the housing provider's standards. 
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In the example in the paragraph above, the applicant who had 
such poor housekeeping might be admitted because of having con
tracted with a chore service, but after admission might fire the 
chore service. At this point the question that is germane is not, can 
we evict this resident for firing the chore service, but is the resident 
keeping the unit clean? If the resident has found another, less ex
pensive way to ensure that the unit remains clean and sanitary, it is 
irrelevant that the chore service was fired. 

Likewise, if the resident fires the chore service and the apart
ment lapses into conditions that are unsafe, unsanitary or violate 
health and safety codes, the resident is subject to eviction - not be
cause the chore service was fired, but because the resident is violat
ing the lease. 

Verification and 
Documentation 

In general, the Task Force agreed with HUD's guidance on veri
fications: that all information used to determine eligibility, com
pute rent, apply preferences and screen applicants be verified, that 
the most reliable form ofverification is a third party written docu
mentation,38 and that verifications should be current as of the certi
fication date. 

The points upon which the Task Force makes recommenda
tions deal with two aspects of verifications: the veracity or reliabil
ity of information tendered by applicants and ways that applicants 
with non-traditional housing histories can document their ability to 
comply with the essential provision of the lease. 

Reliability of Verifications 

37 The Occupancy Task Force recommends that HUD guidance in
clude the principle that the housing provider must be the final 
judge of what constitutes adequate and credible documentation. 

If housing staff have reasonable doubts about the veracity or reli
ability of information received, the provider should pursue altema

38 Third party written verification is not always possible. Third party telephone 
verifications and affidavits from applicants are acceptable if they are the only methods 
possible. ' 
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rive methods ofverification until satisfied that documentation is ac
curate and complete. 

Every admission creates potential liabilities for housing provid
ers. Verification of information helps ensure that at least some of 
these liabilities are mitigated. Applicant eligibility can be assured 
by verifying income. Ensuring that the correct rent is charged is en
hanced by documenting income and allowances. Verifying Federal 
and local preferences ensures that applicants are admitted in the 
proper order. Finally, documenting applicants' housing histories 
helps ensure that they will comply with the lease if admitted. 

Sometimes the documentation provided by applicants is inade
quate or is unconvincing. The verification form. may be incomplete, 
contain internal inconsistencies, or be contradicted by other docu
mentation received. Another problem is verification sources that 
the housing provider has already found to be unreliable. This is the 
"some people will sign anything" problem. 

When verifications are not acceptable, the housing provider 
should explain to the applicant what is needed to complete the ap
plication package and request the applicant to sign additional re
leases or contact other sources of information. The goal is to 
assemble a complete, consistent and convincing application me, not 
to put applicants on hold or reject them because of problems with 
verifications. 

Verifying Future lease Compliance for Applicants 
with Non ..Traditional Housing Histories 

38 	 The Occupancy Task Force recommends that HUD offer broader 
and more helpful guidance on ways applicants can demonstrate 
and housing providers can verify that applicants with non-tradi
tional housing histories can comply with essential lease provi
sions. 

As stated earlier in this chapter, fewer and fewer applicants for 
Federally assisted housing come from traditional rental housing 
backgrounds. Because there is so little assisted housing relative to 
the need, consistently higher percentages of very low income appli
cants have never lived or not lived recently in rental housing. In
stead, they are living with friends or relatives, in shelters, cars or on 
the street, or in institutions, half-way houses, group homes and tran
sitional housing, not because they necessarily need or want the serv
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ices provided in such institutions, but because they cannot find af
fordable housing elsewhere. 

Applicants who came from such housing situations cannot be 
screened the same way housing staff have traditionally screened ap
plicants living in rental housing. There is no landlord to send a veri
Bcation form to and no way to do a home visit if an applicant is 
bouncing between homeless shelters and living on the street. It 
might not be appropriate to ask the same kinds of questions ofan 
applicant's mother or boyfriend that staff would typically ask a land
lord, since, in most cases, the applicant does not have a lease or per
haps even a formal rental payment in such situations. 

This does not mean that it is impossible for housing providers 
to verify that applicants without leases and landlords can comply 
with the essential provisions of the providers' leases. It does mean 
the providers will have to be more creative and flexible than they 
have been in the past. Documentation sources include but are not 
limited to: 

Ability to pay rent and other charges in a timely manner 
• 	 Consumer loans, credit cards or layaways 
• 	 Utilities, telephone or cable TV 
• 	 Making any kind of regular payment 
• 	 Vendor payment or a protective payee 
• 	 Co-signer 
• 	 No outstanding debts, liens or defaults or other bad payment 

history . 
• 	 Payments for alimony or child support 
• 	 Completing a residency training program acceptable to the 

housing provider 
Ability to care for and avoid damaging the apartment 
• 	 Caring for one's room or space (living with someone else or 

in a shelter or group home) 
• 	 Maintaining any physical space (perhaps related to a .job) 
• 	 Chore service or other assistance with care of unit 
• 	 Live-in or other aide 
• 	 Successfully answering the housing provider's questions 

about how to care for an apartment 
• 	 Completing a residency training program acceptable to the 

housing provider 
Respecting the rights ofothers 
• 	 Others with whom the applicant lives 
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• 	 Institutions, shelters, transitional housing, group homes 
• 	 Administrators or other participants in treatment programs 
• 	 Ongoing social interactions 
• 	 Schools or work relationships 
• 	 Completing a residency training program acceptable to the 

housing provider 

• 	 School records, if recent 
Criminal activity ~ 

• 	 Police records (but only to the extent that arrests or convic
tions would be lease violations in housing) 

• 	 Coun records (see note above) 
Compliance with other program requirements 
• 	 Any rule compliance (shelters, other programs in which ap

plicant is panicipating) 

• 	 Job or school references 
• 	 Current housing provider (if not actually homeless) 
• 	 Completing a residency training program acceptable to the 

housing provider 

• 	 School records, if recent 
For all these sources, the housing provider would need to use a 

simple form that asked clear questions related to the applicant's abil
ity to comply with essential lease provisions. The form should ex
plain why the information is needed and should have a release 
section in which the applicant gives permission for release of the in
formation. 

Rejecting 39 	 The Occupancy Task Force recommends that BUD require hous
Applicants 	 ing providers to include in all letters rejecting applicants a no

tice asking applicants with disabilities who are being rejected to 
request an interview to determine whether a reasonable accom
modation would enable them to comply with essential lease pro
visions.39 

There are existing requirements in both public and assisted 
housing that letters rejecting applicants include the reason for the 

39 This interview may be conducted as part of the meeting offered to all applicants at the 
time of rejection. 
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rejection, and offer rejected applicants an informal meeting to dis
cuss the reasons for the rejection with someone other than the per
son who made the decision to reject. 

; i~ , 

\" Pre-occupancy 40 	 The Occupancy Task Force recommends that BUD encourage aU 
(I, Training or 	 housing providers to offer at least an orientation for new resi
fi Orientation 	 dents that should cover tile rights and responsibilities ofthe 
't, ,
" ' 	 owner and resident, how rent is calculated, the program's bene

fits and obligations, security issues, recertification requirements, . 
the lease, the move-in inspection, care ofthe unit and how to re
quest maintenance, and reasonable accommodations. 

In addition to these minimum contents, some housing providers 
explain services available in or near the development and describe 
the resident association, ifany. Others offer much more thorough 
pre-occupancy training that covers such material as how to care for 
the unit, how to conserve utilities and read a utility bill, family 
budgeting, and many other topics residents find helpful. The best 
of these training programs have been designed with input from resi
dents and may use residents as trainers. 

Any pre-occupancy orientation or training must be accessible, 
and presented at times when applicants can attend. In family devel
opments housing providers are encouraged to facilitate provision of 
daycare. Housing providers must be prepared to offer reasonable ac
commodations for applicants who cannot attend a typical session 
for some reason related to a disability. 
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The Housing Management Process .. ... 

Introduction The application process ends when the housing provider makes 
the decision to admit an applicant. Next, the housing management 
process begins, encompassing orientation, execution of the lease, 
move-in, occupancy and lease compliance. The Task Force has de
cided to address the following topics within the housing manage
ment process: 
• Guiding Principles for the housing management process. 
• The lease. 
• Preventing and addressing lease violations. 
• Unit transfers. 
• 	 Retention ofhousing during hospitalization or residential treat

ment. 
Orientation ofprospective residents is discussed in Chapter 1 as 

the final step in the application process. These topics are addressed 
in the following pages, in the order listed above. 

i: 
" Guiding Principles The Task Force determined that a number ofguiding principles 

are implicit in current law and regulations governing the housing 
management process. 

41 	 The Task Force recommends that HUD issue guidance which 
adopts the following guiding principles regarding the housing . 

I', . management process: 

(a) Federal housing programs are based on the mutualobli
gations of all parties (applicants, residents, housing 

i! 	 providers, and regulatory agencies) involved in the proc
ess. These obligations are spelled out in laws, regulations, 
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leases, regulatory contracts, and in the generally accepted 
principle of mutual respect between and among individu
als. Ensuring that all parties understand and fulfill their 
obligations establishes the groundwork for a successful 
housing program. 

(b) The essential commandment of anti-discrimination 
laws is that each individual be treated on his or her own 
merits, without presUmption of his or her abilities based 
on race, sex, religion, gender, age, national origin, disabil
ity, or fammal status, (state and local apti -discrimination 
laws may also protect individuals based on sexual orienta
tion), recognizing that specific housing program require
ments may limit eligibility under the law. 

(c) Lease terms, house rules and other policies governing 
behavioral-based tenancy standards must be reasonable 
and applied uniformly to all residents. 

(d) Housing providers have three essential obligations: 

• to provide decent, safe and sanitary housing; 

• to comply with applicable legal and regulatory require
ments; and 

• to comply with the requirements of its lease with each 
resident. Ifhousing proViders fail to adhere to these re
quirements, residents may avail themselves ofappro
priate remedies for redress, such as grievance 
procedures, contained in the lease or provided under 
the law. 

(e) Housing providers have the right to enforce essential, 
performance-based lease requirements and may seek ap
propriate remedies up to and inc~uding evictions. 

(t) Housing providers must make reasonable accommoda
tions in lease and other policy requirements when re
quested by a qualified resident with disabilities (see 
Chapter 4). The concept of reasonable accommodation in
volves helping a resident meet essential lease require
ments; it does not require the lowering or waiving of 
essential requirements. Accommodations are not reason
able if they require a fundamental alteration in the nature 
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ofthe program or impose undue financial and administra
tive. burdens on the housing provider (fundamental altera
tions and undue burdens are discussed in Chapter 5). 

(g) Housing providers must provide timely, effective and 
adequate noticesl and an appropriate opportunity for re
view of their decisions affecting residents, including re
sponses to resident requests for reasonable 
accommodations. .... 

(h) Housing providers are permitted to seek information 
necessary to meet program requirements in the least in
tnIsive manner possible. Housing providers are encour
aged, and in some instances obligated, 2 to protect 
confidentiality of information provided by residents and 
to respect the individual privacy of residents consistent 
with program requirements. 

(i) Residents have five essential lease requirements: 

• to pay rent and other charges under the lease in a . 
timely manner; 

• to care for and avoid damaging the unit and common 
areas, to use facilities and equipment in a reasonable 
way, to create no health or safety hazards, to report 
maintenance needs; 

• not to' interfere with the rights and enjoyment ofoth
ers, and not to damage the property ofothers; 

• not to engage in criminal activity that threatens the 
health, safety or right to peaceful enjoyment ofother 
residents or staff; and not to engage in drug-related 
criminal activity on or near the premises; and 

• to comply with necessary and reasonable nates and 

The provider's obligation includes the requirement that notices be in accessible and 
intelligible format in compliance with the provisions of the Fair Housing Act and 
SSM concerning persons with disabilities. See Chapter 1. 
Some housing authorities are subject to state law provisions which impose 
confidentiality requirements. See Chapter 9 of the report for a more complete 
discussion ofconfidentiality. 

2 

2-3 



, 

OCCUPANCY TASK FORCE 

• 

program requirements ofHUD and the housing 
provider; to comply with health and safety codes. 

If residents fail to comply with these obligations or repeat
edly fail to comply with other lease requirements, the 
housing provider may avail itself of appropriate remedies 
for redress contained in the lease or provided under the 
law, up to and including eviction. ... 
The Task Force believes that HUD's adoption of the foregoing 

principles reflecting current requirements will advance the goals'of 
funhering fair housing, balancing rights With responsibilities for 
both housing providers and residents, and clear communication be
tween HUD and those who implement the Department's programs. 

, 
I 


" I 


The Lease There are significant HUD requirements governing the leases 
used in the various housing programs. In public housing HUD regu
lations require certain types oflease provisions, prohibit others, but 
otherwise allow housing authorities to draft their own lease provi
sions so long as such provisions are reasonable. 

In assisted housing, all programs use a model lease specified by 
HUD except where a HUD field office authorizes changes to the 
Model Lease. In the certificate and voucher program,private land
lords may use their own lease with a standard addendum provided 
by the PHA or a standard lease required by the PHA. The adden
dum and the standard lease both include the HUD requirements 
specific to the certificate and voucher programs. (Lease provisions 
for the Section 8 program are found in 24 CFR § 882.209 CD, 
882.215, and Appendix I to Subpart B.) 

The Task Force generally supports the continuation of the exist
ing provisions for HUD regulation ,of leases. However, in Chapter 3, 
Evictions, the Task Force makes certain recommendations to im
prove clarity and fairness. In addition, we make the following spe
cific recommendations regarding leases and the housing 
management process: 

42 	 The Task Force recommends that the Assistant Secretary for Pub
lic and Indian Housing revise the Public Housing lease require
ments [24 CPR §966.4] as follows: 

(a> To require that, to the maximum extent feasible, leases 

! \ ,. 
I'
\ I 

1\ 
i ~ , ,. 
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be in plain language; and that BUD consult with housing 
providers, housing consumers and advocates to assist in 
the drafting of sample lease provisions for all programs. 

(b) To change subparagraph (I) which now reads: "The 

lease shall set forth the procedures to be followed by the .. 

PHA and by the resident in terminating the lease" to read: 


The lease shall set forth the procedures to be followed by the .. 
PHA and by the resident in terminating the lease. In terminating 
the lease of any qualified resident with a disability,3 the PHA has 
two obligations in addition to the othe~ that are listed: 

(i) To provide the required notices to the resident, and 
any third party designated by the resident, in a form 
and manner4 that is accessible and intelligibles to the 
resident; and 

(ii) to the extent that the resident's assertions that his 
or her failure to comply with the essential obligations 

\ of the lease is the result of the resident's disability, toI' 

determine whether the resident can propose a reason
able accommodation which, ifimplemented, would re
sult in compliance with essential lease requirements. 
The PHA may require verification of the proposed ac
commodation. 

It must be reC08nized that not every lease violation can be cured 
by a reasonable accommodation. For example, if the resident is en
gaged in criminal activity that has no connection to that resident's 
disability, there is no reason to suppose a reasonable accommoda
tion would solve the problem or prevent its recurrence. 

43 	 The Task Force recommends that the Assistant Secretary for 
Housing revise the assisted housing Model Lease as follows: 

(a) To convert the Model Lease, to the maximum extent 

3 As the term is defined under Section 504. 

4 In making this recommendation, the Task Force recognizes that state or local law 


may provide that some notices are served by third parties (for example, the sheriff or 
constable), and the Task Force does not intend that the housing provider be 
responsible for such third parties' communications with residents. 

5 See Chapter l,footnote 11. 
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feasible, to plain language; and that HUD consult with 
housing providers, housing consumers and advocates to 
assist in the drafting process. 

(b) In terminating the lease of any resident with a disabil
ity, the housing owner has two obligations in addition to 
any others listed: 

(i) To provide the required notices to the resident,... 
and any third party designated by the resident, in a 
form and manner that is accessible and intelligible6 to 
the resident; and 

(li) to the extent that the resident's assertion that of 
his or her failure to comply with the essential obliga
tions ofthe lease is the result of the resident's disabil
ity, to determine whether the resident can propose a 
reasonable accommodation which, if implemented, 
would result in compliance with essential lease re
quirements and prevent termination. The housing 
owner may require verification of the proposed accom
modation. 

44 	 The Task Force recommends that the Assistant Secretary for Pub· 
lic and Indian Housing revise the lease requirements in the cer· 
tificate and voucher programs as follows: 

(a) To require that, to the maximum extent feasible, the 
lease and HAP Contracts be in plain language; and that 
HUD consult with housing providers, housing consumers 
and advocates to assist in the drafting process. 

45 	 The Task Force recommends that the Assistant Secretary for Pub· 
lic and Indian Housing revise the public housing notice require. 
ments [24 cn §966.14 (k)] which now read: "(2) If the resident 
is visually impaired, all notices must be in an accessible format" 
to read as follows: 

(2) It is the PHA's responsibility to notify residents with 
disabilities in an accessible and intelligible7 manner. 

6 See foomote 1. p. 2·3. 

7 Id. 
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46 	 The Occupancy Task Force recommends that BUD require State 
Housing Finance Agencies and others who administer applica
ble HUDprograms to adopt lease requirements equivalent to 
Recommendations 42-45 above. 

In making the above recommendations on lease revisions and 
communications, the Task Force suggests that all communications 
by the housing provider, up to and including service of notice re
quired by the lease, be intelligible8 to residents with disabilities. 
The Task Force recognizes that housing providers are not responsi
ble for notices provided by Courts, constables, or others. 

Preventing and 
Addressing Lease 
Violations 

The Task Force discussed at some length the interaction be
tween lease violations, potential lease violations, unusual behavior, 
and residents' right to peaceful enjoyment. In general, the Task 
Force cautions housing providers against intervening in residents' 
lives without their permission, except in the contexts oflease 'Diolations 
or clear safety or health hazards. In the following discussion, the Task 
Force sets forth in some detail its rationale, in the hope that hous
ing providers will reexamine their key assumptions and day-to-day 
practices in order to properly balance the sometimes competing con
cerns discussed above while observing fair housing requirements. 
(Also see Appendix 8 for further discussion, case studies and forms.) 

Housing providers have authority over one of the resident's 
most basic needs, shelter. The housing provider may initiate evic
tion or terminate the federal subsidy.9 This type of relationship 
mandates caution on the part of the housing provider before it takes 
any action outside of the rights and obligations between the parties, 
as evidenced by the lease. 

However, the relationship between housing provider and resi
dent frequently extends beyond the pm-ely commercial context. 

8 Id. 

9 In the assisted housing programs, the housing provider may terminate the subsidy if 


the resident fails to recertify timely or if the household's income exceeds program 
maximums (see Chapter 3). In the certificate and voucher program, the PHA (not the 
private landlord) may terminate the subsidy in a more extensive list of circumstances 
(see Chapter 6). Termination ofsubsidy is not applicable to the public housing 
program. 
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Many housing providers either contract for, offer directly, or pro
vide space forn~m-housing services. Resident participation in these 
programs is voluntary and when residents choose to participate they 

. may be expressing a preference for interaction with housing and 
service providers beyond that implied in the landlord-tenant rela
tionship. , 

The Task Force acknowledges that some resident-provider rela
tionships are such that there is an implicit permission for the 
provider to take action when he or she believes that the resident 
needs assistance; in these relationships, such action would be in \ 
tended, and interpreted; as a natural part of the relationship, and 
thus would be appropriate. However, the Task Force cautions that these 
situations are the exception and should be considered in light ofthis discus \ 

! 
Housin~ providers, especially on-site staff, often have an ongo

ing, long-term relationship with their residents; these relationships 
differ from resident to resident. In addition, housing providers 

swn. 

\ 
want to maintain the quality of life in their properties. On the other Ihand, residents have a right to privacy and to live a life-style of 
their choice, subject to the requirements of the lease. These legiti

1mate concerns sometimes are in conflict: 
• 	 What happens when a housing provider perceives a deteriora

tion in the well-being ofa resident? Can or should the housing 
provider intervene without the resident's permission? That is, 
maya housing provider contact a family member? A mental 
health provider? May the housing provider discuss the per
ceived problem with the resident? 

The housing provider's goals are two-fold: to help the resident and 
to prevent the resident from committing lease violations. Housing 
providers seek ways to avoid lease violations and to minimize the 
various costs of lease enforcement; early intervention can often 
avoid time-consuming, expensive,and traumatic action later on. 

However, the fair housing laws require that protected classes be 
treated no differently from other residents: 10 

• 	 Would the housing provider be more likely, or less likely, to 
want to intervene if the resident in question had a disability? 
What if the resident were a member ofanother race? 

10 	 Except in the limited circumstance when a reasonable accommodation is required to 
"level the playing field'" for a resident with disabilities. 
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If the answer is "yes", then the intervention risks being a discrimina
tory action. There is additional risk of discriminatory conduct when 
the housing provider's concern is about deterioration in a resident's 
"personality" or behavior: 
• 	 Would the housing provider intervene ifa resident starts dating 

someone known to be "bad", but who hasn't yet done anything 
to harm the property? 

• 	 In a similar situation~ but in a disability context, would interven
tion be considered when ..resident is heard mumbling strange 
phrases but hasn't harassed or bothered anyone? 
It is the personal experience of several members of the Task 

Force that when we consider the types of questions listed above, we 
often discover that we would be,more likely to intervene where the 
resident has a disability. Generally, this is an indication that we 
hold well meaning but nonetheless inappropriate views to the effect 
that persons with disabilities are not capable of caring for them
selves. Where housing provider actions are taken based on these 
often unconscious views, there is a distinct risk that the actions will 
be discriminatory. In this regard, the Task Force notes that dispa
rate treatment of persons with disabilities,ll however benign, is still 
prohibited conduct under the Fair Housing laws. 

When a housing provider is not sure whether to take action, it is 
useful to ask "Would I respond this way for any other resident in 
the same situation?" This is a useful method for determining 
whether there is a risk of discriminatory conduct. Housing provid
ers seek guidance on these issues in order to be good citizens, to pro
tect their property and residents and to avoid liability for civil 
rights violations. Therefore: 

47 	 The Task Force recommends that HUD and industry groups incor
porate the preceding topic into Fair Housing training and into 
HUD handbook or other guidance. 

Lease Violation Before proceeding further, it is appropriate to discuss the Task 

Notices Force's views regarding lease violation notices and lease termina

11 The same principles apply when the protected status is race, n:ligion, national origin, 
gender, age or familial status. 
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tion notices. Housing providers must give prompt, complete and 
adequate notice12 oflease violations. (See Appendix 6 for a sample 
lease violation letter and notes for its use.) 

The purpose ofa lease violation notice13 is two-fold: 
• 	 it places the resident on notice that if the behavior occurs again 

it will be grounds for termination; and 
• 	 for curable violations, it tells the resident what corrective action 

is necessary to bring the tenancy into compliance with the lease. 
The Task Force wishes to emphasize the importance of specific, 

factually based notices with clear expectatiQns. Everything that is 
known about adult learning tells us that people do not make 
changes unless such information is given. The experience ofTask 
Force members shows that a lease violation notice which is based 
on a check-offlist or conclusionary language (e.g. "disturbing neigh
bors") is usually ignored and resented. 

The lease violation notice can also be an opportUnity to provide 
the resident with information about services. The lease violation no
tice might contain language such as: 

Some residents have been able to get help from local agen
cies or groups to stop problems from happening again or get
ting worse. We have a list ofall local agencies and groups we 
know about, such as chore services and family services, on 
our bulletin board in the lobby. 

Such language would help all residents find the help they need to 
comply with the lease. 

All lease violation notices must also have language concerning 
reasonable accommodations or be accompanied by an attached form 
or flyer telling the resident of the right to and the way to request a 
reasonable accommodation. 

It would also be good business practice to provide residents with 
the opportUnity to meet with management to discuss and respond 
to the lease violation notice. The resident should have the right to 

12 	 The notice must be intelligible (see fn. 1, p. 2·3) to the resident. Where requested by 
the resident, the housing provider must give a copy of the notice to a person 
designated by the resident. 

13 	 That is, a notice to the resident that there has been a lease violation which is not 
grounds for eviction but which, if repeated, might become grounds for eviction by 
constituting "repeated minor violations" of the lease. If the violation is grounds for 
eviction, the housing provider would send a notice of lease termination. 

! 
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explain any possible misunderstandings or mistakes that might 
have resulted in the notice, to place in his or her file any relevant 
facts or circumstances and to fully understand the nature ofand the 
way to cure the lease violation. 

This approach will provide the resident with all the knowledge 
necessary to voluntarily cure the violation and to obtain any help 
necessary to do so. Where minor violations are repeated and rise to 
the level ofsubstantial w:iolation of the lease, lease termination is in 
order. 

Unit Transfers Transfers within a development are sometimes needed in order 
to match the housing needs of residents with available dwelling 
units; however, these transfers also involve significant costs and ad
ministrative workload for the housing provider. Most frequently, 
transfers are made in order to cure overcrowding or underutiliza
tion. For a related discussion see Chapter 1, The Application Proc
ess, Occupancy Standards. 
• 	 Overcrowding (i.e. too many occupants) is undesirable because 

the household's privacy is compromised, and because ofundue 
wear and tear on the apartment. 

• Underutilization (Le. too few occupants) is undesirable because 
it uses scarce housing resources in a less than optimal way. 
Sometimes, transfers between developments (for instance, be

tween two developments owned and operated by the same Housing 
Authority) are needed, in order to accommodate a disability or for 
other reasons: 

\i,
/. 
,: 

• The new location may be closer to a treatment facility. 
i/ : 
i)" 	 • The new location may be closer to the resident's new place of 
If,ll.i 	 employment.
\ .' 

• The resident may have been a victim of domestic violence, or 
may have received credible threats ofviolence (perhaps as a re
sult of testifying in a criminal or eviction case). 

• 	 The resident may be especially sensitive to an environmental 
factor (such as lead paint, or an allergenic plant) which is pre
sent in the old location but not in the new location. 
There are, in addition, other reasons why a transfer may be ap

propriate: 
• For modernization of the unit, especially in an older develop

:': ment. 
, ,', 

/',,' 

Ii.' 
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• To match an accessible unit with a household which needs the 
accessibility features. 

• Emergency conditions in the unit or the development. 
The Task Force sees a need for improved guidance, to balance 

the competing needs regarding transfers. 

48 The Task Force recommends that HUD issue guidance in all pro

.. grams that, as a result ofa disability condition, granting a unit ... 
transfer within a development, or agreeing not to require a trans
fer, is a reasonable accommodation; further, such guidance shall 
provide that HUD may not withhold subsidy or otherwise penal
ize the resident or housing provider as a result ofsuch a reason
able accommodation. 

The Task Force is also sympathetic to the national goal ofmak
ing optimal use of scarce affordable housing (and scarce HUD sub
sidy funds). In making the preceding recommendation, the Task 
Force intends that HUD recognize that housing providers will be in 
situations where not requiring a transfer is a reasonable accommoda
tion. In these situations HUD should also encourage alternatives 
(incentives), such as granting extra time to make the transfer, that 
might make the transfer more appealing to the resident with dis
abilities. 

49 The Task Force recommends that BUD issue guidance in all pro
grams that expressly permits housing providers to approve resi
dents' unit transfer requests whenever the housing provider 
determines that to do so is consistent with the goals ofthe hous
ing program; and to prioritize such unit transfers in any reason
able manner vis-a-vis admissions from the waiting list. 

In making the preceding recommendation, the Task Force rec
ognizes that the housing provider needs flexibility in order to re
spond to the unit transfer needs 'of the individual development and 
its residents. 
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The Housing Management Process 

Retention of 
Housing During 
Hospitalization or 
Residential 
Treatment 

50 


Residents who face long term hospitalization or who enter resi
dential treatment centers often face the loss of their subsidized hous
ing. This may result for two reasons: 

• 	 The housing provider may determine that the unit is no longer 
the primary residence, and conclude that a lease violation has oc

•curred; or .~ 

• 	 The resident may be unable to pay the rent because ofa loss of 
income. 
In order to address these issues, and to ensure that people who 

need and obtain necessary treatment are not inappropriately de
prived of housing assistance: 

The Task Force recommends that HUD issue guidance providing • 
that, where the tenant of record is temporarily hospitalized or in 
a residential treatment facility, such temporary absence ofthe 
tenant of record shaD not, in and of itself, constitute a lease viola
tion. 

The Task Force intends that, so long as the resident is likely to 
return to the unit, so long as the resident pays the rent and does not other
wise violate the lease, the resident may retain the unit and should be 
treated as residing in the unit. The Task Force also intends that the 
resident's stated intention to return is sufficient, at least initially.14 

The Task Force also notes that, under the Section 8 and public 
housing programs, the resident would be eligible for a rent reduc
tion if the hospitalization or treatment resulted in a lower income 
or increased allowances against income. 

Ifa housing provider decides, in accordance with Recommenda
tion 50, to allow a temporarily absent resident to retain the unit, the 
Task Force intends that this decision not result in any adverse ac
tion by HUD against the provider, including, e.g., subsidy termina
tion. 

14 	 Thus, there is no immediate need to verify that the resident is likely to return. 
Verification would not be required until a normal treatment period has elapsed; in 
this regard, the Task Force has learned that there may be a tendency on the part of 
treatment professionals to underestimate the likelihood that the resident will return 
to the unit. 
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:' Evictions 	 ...~ 

Introduction Eviction from public or assisted housing is a very serious sanc
tion; it not only displaces the resident, it also discontinues the sub
sidy that makes housing affordable to that resident. Eviction is 
nonetheless occasionally necessary. Experience shows that some in
dividuals are not willing to meet the essential obligations of tenancy 
and must be removed in order to preserve the viability of the hous
ing development. Given the shortage of public and assisted housing, 
and the difficulty of preserving this housing, the Task Force also 
stresses the need to remove those whose conduct is destructive to 
the development. 

An equitable eviction policy will authorize the eviction, in ap
propriate circumstances, of those ,residents whose conduct violates 
essential provisions of the lease, those whose conduct repeatedly vio
lates minor provisions of the lease, and those who allow others to do 
so. The Task Force's views on the proper use of eviction are dis
cussed in more depth below; in general, the focus of the decision 
should be upon whether and how seriously the conduct in question 
adversely affects the housing community. 

51 	 The Occupancy Task Force recommends that the statutes, regula
tions, handbooks and lease provisions regarding eviction not be 
changed, except as noted hereafter. 

The existing law and policy on these matters are included in an 
Appendix. We do, however, have a few, specific recommendations 
to make the rules more clear and fair. 

Those specific topics, which are discussed below, include: (1) al
ternatives to eviction; (2) alternatives after eviction, to prevent 
homelessness; (3) notices; (4) drug abuse and drug related crime; 
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(5) criminal activity as grounds for eviction; (6) former users of ille~ 

gal drugs; (7) fraud; (8) minor crimes and off~premises criminal ac~ 
tivity; (9) public housing grievance procedure; (10) residents' 
liability for the actions of others; (I I) consideration of all the facts 
and circumstances; (12) criminal activity prior to admission; (13) 
subsidy termination - certificate and voucher programs; and (14) 
subsidy termination - assisted housing . 

• 	 ... 

Alternatives to 52 	 The Occupancy Task Force recommends that housing providers, 
Evictions 	 at their discretion, use alternatives to eviction ifthere is a rea

sonable expectation that the resident will comply with essential 
lease provisions. 

Alternatives to eviction are facilitated when housing staff are 
aware of specialized services and other resources available in the 
community to support successful residency. The Task Force be
lieves that to the extent housing staff are well trained, have manage

1 	 able workloads, and are operating financially and physically viable 
housing developments, housing staff will be more likely to be aware 
of, and pursue successfully, creative courses ofaction that will result 
in fewer evictions. Service coordinators iffully funded could help 
substantially in identifying alternatives to evictions and in making 
linkages necessary to achieve lease compliance. See Chapter 7 on 
Support Services. 

One alternative to eviction is for residents, with or without assis

I tance from the housing provider, to acquire services, pursue treat
ment, or participate in peer support groups where such actions 

1 provide needed support to help the resident comply with essential
1 lease provisions. The Task Force notes, however, that housingi 

providers may not require such actions as a condition of initial or 
continued occupancy. 

53 	 The Occupancy Task Force recommends that HUD issue guid. 
ance to clarify the existing requirement that housing providers 
are not permitted to require residents to enter treatment pro
grams or to obtain or continue supportive services.l Housing 

However: "In deciding to evict for criminal activity, the PHA shall have discretion to 
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providers may verify assertions by residents that they are receiv
ing assistance which would allow them to comply with essential 
lease provisions. The housing provider would not be barred &om 
seeking an eviction if the resident does not comply with essen
tiallease provisions. 

The concern of the housing provider is that the resident comply 
with essential lease provisions; the housing provider may not spec
ify the method by which C01'11pliance is achieved. 

Because evictions are traumatic fo~ the resident and costly for 
the housing provider, it may be cost effective and feasible to create a 
program whose goal would be the prevention ofevictions for non
payment of rent. Many public commenters noted that various kinds 
of programs for paying rent arrearages have worked. One suggested 
that payment should be conditioned upon participating in a budget 
counseling program. One suggestion was that HUD convene a work
ing group to review and disseminate prevention models. Another 
was that HUD run a demonstration program. 

Alternatives After 
Eviction, to Prevent 
Homelessness 

While recognizing that eviction is a necessary sanction, the 
Task Force also is concerned that eviction not lead inevitably to 
homelessness. Nonetheless, housing providers are not responsible 
to rehouse evicted families. Housing providers are encouraged to 
provide information about any programs of which they are aware. 
See also Chapters 7 and 8 of this Report. 

Notices Clear and effective communication with residents is essential to 
a fair process. Applicants should be asked how to best communicate 

consider all of the circumstances of the case, including the seriousness of the offense, 
the extent of participation by family members, and the effects that the eviction would 
have on family members not involved in the proscribed activity. In appropriate cases, 
the PHA may pennit continued occupancy by remaining family members and may 
impose a condition that family members who engaged in the proscribed activity will 
not reside in the unit. A PHA may require a family member who has engaged in the 
illegal use of drugs to present evidence of successful completion of a treatment 
program as a condition to being allowed to reside in the unit." 24 CPR 966.4(1X5Xi). 
See also the discussions of drug-related crime in this Chapter and in Chapter 1. 
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with them and all subsequent communications should use the 
method designated. Such methods could include providing notices 
in plain language, having a sign language interpreter, making mate
rials available on tape or to a third party designated by the resident, 
or explaining things in person as many times as necessary for com

• prehension. Lease .violation notices, lease termination notices and 
eviction notices given to residents with disabilities must be in an ac
cessible format.2 

... 

• 
54 The Occupancy Task Force recommends that, in addition to the 

various notice requirements already·included in BUD program 
guidance, aU such notices must: 

(a) Be given in Writing and in an accessible format;3 

(b) Include a clear description ofthe offense, including 
how it violates the lease; 

(c) Describe what, ifanything, the resident can do to cure 
the problem and prevent the eviction; and 

(d) Describe the reasonable accommodation procedure.4 

It is also good business practice to use plain language and to is
sue the notices promptly after the housing provider determines 
that a lease violation has .occurred. 

Housing providers who are members of the Task Force repon 
that evictions can often be prevented by proactive management ac
tion at the time of the first lease violation. Where residents under
stand clearly the violation, what (if anything) they can do to cure 
the violation, and how they can avoid similar violations in the fu
ture, in many instances residents will change their behavior so that 
eviction can be avoided. An effective lease violation notice is the 
first step in this proactive management process. See also the sample 
lease violation notice in Appendix 6. 

2 By "accessible fonnat", the Task Force means that the information is in compliance 
with requirements of Section 504 and the Fair Housing Act regarding persons with 
disabilities. See the more detailed discussion in Chapter 1. 

3 See footnote 2, supra. 
4 Also see Chapter 4 of this report Oil Reasonable Accommodations. 
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Drug Abuse and Eliminating the influence of illegal drugs, drug abuse, and drug· 
) Drug -Related related criminal activity from public and subsidized housing re

Crime quires a multifaceted approach, including: 
• 	 Screening applicants to reduce the presence ofdrug related ac

tivities in public and assisted housing communities. 
• 	 Supporting residents so they can help plan and implement the 

security program and reclaim developments where drug·related 
criminal activity is takmg place. 

• 	 Iffeasible and appropriate, providing positive activities for resi· 
dents (especially youth) such as peer support groups, youth rec· 
reation programs and education offered on·site. 

• 	 Increasing security. Local law enforcement must take responsi· 
bility for the areas under their jurisdiction and housing provid
ers must be funded to secure the areas not controlled by local 
law enforcement.5 

• 	 Making physical alterations to developments to improve their 
ability to be secured and to make them a less attractive place in 
which to conduct drug trafficking. Examples ofalterations in
clude improved exterior lighting, access control measures such 
as parking lot gates, and the addition ofvideo camera surveil
lance systems in areas where drug·related crime has occurred. 

• 	 Eliminating drug havens, whether in vacant units, occupied 
units or common spaces. 

• 	 Using alternative strategies, employment programs and treat
ment programs to counteract the hold that drugs have on peo
ple, although we do not suggest that those be funded and 
operated by housing providers. 
In appropriate cases, the judicious use of the eviction process is 

necessary to remove offenders from the properti~ fo'r the benefit of 
the larger community. 

55 	 The Occupancy Task Force recommends that Congress appropri
ate sufficient funding for the following programs: 

(a) The Public Housing Drug Elimination Program, or a 
successor program, for public and assisted housing; 

(b) Special additional adjustments for security costs in 

5 	 Examples of areas for which local law enforcement would typically not be responsible 
would include vertical patrols in high-rise buildings and security in large courtyards 
or quadrangles not adjacent to local Streets. 
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the Section 8 New Construction and Substantial Rehabili
tation program. 

56 	 The Occupancy Task Force recommends that Congress authorize 
and appropriate funding for dntg treatment on demand. 

• 
57 The Occupancy Task Force recommends that HUD clarify that 

housing providers may make space available for treatment pro
" grams, without having to secure HUD approvaL6 

Criminal Activity as 
Grounds for 
Eviction 

Legislation and the public housing regulations authorize Hous
ing Authorities to assure that the tenant, any member of the house
hold, a guest, or another person under the tenant's control, shall not 
engage in: 

(A) Any criminal activity that threatens the health, safety, or 
right to peaceful enjoyment ofthe PHA's public housing 
premises by other residents or employees of the PHA, or 

(B) Any drug-related criminal activity on or near such prem
ises. 

Any criminal activity in -violation of the preceding sentence 
shall be cause for termination of tenancy, and for eviction 
from the unit. 24 C.F.R 966.4 (f)(12). 

This language creates two grounds on which a lease may be ter
minated for criminal activity: 
• 	 activity which threatens other residents (regardless of where it 

occurs); or 
• 	 drug-related criminal activity on or near the premises. 

Thus, drug-related activity which does not threaten other resi
dents is still a ground for eviction ifit t:;lkes place on or near the 
public housing. 

HUD includes a provision in the Model Lease (but not the regu
lations) for assisted housing programs that is similar to the public 

6 	 A'housing provider's decision not to make space available for treatment programs 
shOUld not be a defense to an eviction. 
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housing provision cited above, but which does not contain the pro
vision regarding employees. 

58 	 The Occupancy Task Force recommends that BUD amend the 
regulations and Model Lease for assisted housing to conform .. 
with 24 CPR 966.4(1)(12) as cited above. The provision, as modi
fied, should also be added to the regulations for the certificate 
and voucher programs~'seecifyiilg this' as a required provision in 
each dwelling lease. 

The certificate and voucher programs have criminal activity lan
guage in the provisions for termination of assistance, but not in the 
regulations governing lea~s. . 

Criminal activity that threatens others or which, by its fre
quency and duration, has a serious negative impact on the housing 
community must be prohibited and must be a basis for eviction in 
appropriate cases. 

The Task Force discussed whether to recommend that HUD de
fine "threatens" in the regulations and agreed that from a practical 
standpoint, it would be impossible to define this term since it turns 
on the facts in every given situation. Examples of criminal activity 
that threatens others include, but are not limited to; distribution of 
or trafficking in illegal substances, assault, robbery, murder, rape, 
carjacking, and illegal possession or discharge of weapons. Exam
ples of repeated criminal offenses that, because of their frequency 
and duration, have a serious negative impact on a housing commu
nity include, but are not limited to: prostitution, selling alcohol to 
minors, minor destruction of other residents' property and minor 
vandalism. 

Former Users of 
Illegal Drugs 

Under the Fair Housing Act, §504 ~nd the ADA, a former user 
of illegal drugs (now in recovery) is considered to be a person with 
disabilities and is protected against discriminatory treatment, but 
persons engaged in current illegal use of controlled substances are 
not protected. HUD's regulations for the certificate and voucher 
programs permit the PHA to terminate the subsidy for drug-related 
criminal activity, except that: 

Drug-related criminal activity dces not include [felonious] 
use or possession, if the Family member can demonstrate 
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that he or she (1) has an addiction to a controlled substance, 
has a record of such an impairment, or is regarded as having 
such an impairment; and (2) has recovered from such addic
tion and does not currently use or possess controlled sub
stances [24 CFR 882.118(b)(4)(i)(B)]. 

This provision implements the statutory protection of former il
legal users of drugs who are now in recovery? Following is a discus...., 

7 The ADA's Subchapter V amends $504 as follows: 
"(CXi) For purposes of title V, the term 'individual with handicaps' does not include 
an individual who is currently engaging in the illegal use of drugs, when a covered 
entity acts on the basis of such use. (ii) Nothing in clause (i) shall be construed to 
exclude as an individual with handicaps an individual who - (I) has successfully 
completed a supervised drug rehabilitation program and is no longer engaging in the 
illegal use ofdrugs, or has otherwise been rehabilitated successfully and is no longer 

engaging in such use; (II) is participating in a supervised rehabilitation program and 
is no longer engaging in such use; or (1m is erroneously regarded as engaging in such 
use, but is not engaging in such use; except that it shall not be a violation of this Act 
for a covered entity to adopt or administer reasonable policies or procedures, 
including but not limited to drug testing, designed to ensure than an individual 
described in subclause (I) or (II) is no longer engaging in the illegal use ofdrugs" 42 
U.s.C.5 12211. which also defines "drug" and "illegal use of drugs". 

The ADA's Title II regulations discuss "has recovered"; 
(a) General. (I) Except as provided in paragraph (b) of this section, this part does not 
prohibit discrimination against an individual based on that individual's current 
illegal use ofdrugs. 
(2) A public entity shall not discriminate on the basis of illegal use ofdrugs against an 
individual who is not engaging in current illegal use of drugs and who

(i) Has successfully completed a supervised drug rehabilitation program or has 
otherwise been rehabilitated successfully; 
(ii) Is participating in a supervised rehabilitation program; or 
(iii) Is erroneously regarded as engaging in such use. 

(b) Health and drug rehabilitation services. (1) A public entity shall not deny health 
services, or services provided in connection with drug rehabilitation, to an individual 
on the basis of that individual's current illegal use ofdrugs, if the individual is 
otherwise entitled to such services. 

(2) A drug rehabilitation or treatment P,rogram may deny participation to individuals 
who engage in illegal use ofdrugs while they are in the program. 
(c) Drug testing. (1) This part does not prohibit a public entity from adopting or 
administering reasonable policies or procedures, including but not limited to drug 
testing, designed to ensure that an individual who formerly engaged in the illegal use 
ofdrugs is not now engaging in current illegal use of drugs. 
(2) Nothing in paragraph (c) of this section shall be construed to encourage, prohibit, 
restriCt, or authorize the conduct of testing for the illegal use of drugs. 28 CPR 
535.131. 

See also the Fair Housing Act, 42 U.S.C. $ 3602(h)(West Supp 1993); United States 1). 

Southern Management Corp, 955 F.2d 914 (4th Cir. 1992). 
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sion of how the question of recovery and reasonable accommoda
tion might arise and be handled in the eviction context: 

A resident is convicted of a drug-related crime which oc
curred on or near the premises. The housing provider is un
aware of the criminal activity until after the activity 
occurred. The housing provider sends a notice of lease termi
nation, and the resident requests a meeting to discuss the 
lease violation. At the meeting, the resident assens: (a) that 
she is a former illegal user ofa controlled substance; (b) that 
the lease violation is a result ofher disability; (c) because she 
will soon begin panicipating in a drug abuse treatment pro
gram, it is unlikely that the criminal activity will be re
peated; and (d) that as a reasonable accommodation, the 
housing provider should not pursue the eviction. 

First, it must be established whether the resident is entitled 
to the statutory protections due to a former user. At this 
stage, the burden is upon the resident to demonstrate that 
she "has recovered" and "does not currently use or possess 
controlled substances". The decision process will consider: 
whether the resident can demonstrate that she has been ac
cepted for the treatment program; whether she can demon
strate that she has maintained a drug free status; the 
question of the length of time since the offense; and evi
dence (ifany) offunher drug-related criminal activity since 
the offense for which she was convicted. If the housing 
provider waited an inordinately long time before pursuing 
the eviction, the resident's arguments would be stronger 
than if the housing provider had sent the lease violation no
tice soon after determining that there was sufficient evidence 
to determine that a lease violation had occurred. 

If the housing provider is not convinced by the resident's ar
guments, the housing provider will decide that the resident 
is not an "individual with disabilities", in which case the 
housing provider will be under no obligation to consider a 
reasonable accommodation request. If the resident does not 
accept the housing provider's decision, the resident could 
contest the eviction, file a Fair Housing complaint, and/or 
bring suit under the Fair Housing Act. 
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If the housing provider (or the enforcement process) decides 
that the resident is an "individual with disabilities", the 
housing provider must then decide whether the lease viola
tion was a result of the disability. Ifnot, reasonable accom
modation is not applicable. Again, the resident could contest 
an adverse decision in the eviction process, and/or utilize the 
Fair Housing Act enforcement process. 

... 
If the resident is an "individual with disabilities", the hous
ing provider must evaluate the reasonable accommodation 
request (see also Chapter 4). Factors to consider would in
clude, as a minimum, the likelihood that the reasonable ac
commodation would result in lease compliance (e.g. not 
using illegal drugs, paying rent on time, respecting the 
rights of others, etc.), the seriousness of the lease violation, 
and whether the requested accommodation does in fact over
come the lease violation; also, the Task Force notes that 
these factors are interrelated. See also the discussion below 
regarding reasonable accommodation and lease violations. 

Where, on the other hand, it is clear that the resident "has re
covered" and is thus an "individual with disabilities", the 
housing provider must consider requests for reasonable ac
commodations. 

When an individual claims recovery, the regulations for all 
programs should authorize the housing provider to require 
the person to present evidence of recovery from a qualified, 
neutral third party to be admitted (in the case of an appli
cant) or allowed to continue to reside in the unit (in the case 
of a resident). For further discussion of this issue, see the sec
tion on Current Users ofIllegal Drugs and Recovering Sub
stance Abusers in the Application Process, Chapter 1. See 
also 24 CFR 966.4(IX5Xi): 

A PHA may require a family member who has engaged in 
the illegal use of drugs to present evidence of successful com
pletion of a treatment program as a condition to being al
lowed to reside in the unit. 
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Fraud Fraud related to the housing programs is a participant's inten
tional misrepresentation or withholding of material facts in order to 
secure housing assistance or a higher level of assistance. 

59 	 The Occupancy Task Force recommends that HUD issue guid
ance that housing program &aud has taken place only if (a) there 
is intentional misrepresentation and (b) the misrepresentation 
conferred some gain on the-resident or applicant who made the 
misrepresentation. 

The Task Force has learned that some mental health consumers 
omit from rental applications information concerning periods of 
hospitalization (or participation in residential treatment programs), 
in the belief that either: (a) this does not constitute a change ofresi
dence and thus does not need to be listed on the application; or (b) 
that the housing provider might (illegally) discriminate on the basis 
of the information. The preceding recommendation is intended to 
clarify that this omission does not constitute housing program 
fraud. In addition, the Task Force understands that, because such 
institutions are not residences, it is not misrepresentation to omit 
the institution as a previous residence. See also the discussion on 
Resident History in Chapter 2. 

. Fraud related to the housing program is an independent ground 
for eviction, whether or not it is criminal. Since it is an independent 
ground for eviction, it should not be governed by the rules on evic
tions for criminal activity. Fraud related to the housing program 
clearly violates the lease. 

Minor Crimes and 
Off-Premises 
Criminal Activity 

The public housing statutes and regulations make criminal ac
tivity grounds for eviction only if: 

• 	 it threatens the health, safety or right to peaceful enjoyment of 
the housing premises by other residents or employees of the 
PHA; or 

• 	 it is drug related and takes place on or near the premises. 
The Task Force has recommended that these same provisions 

be adopted in the other programs. There are some difficult issues 
where a resident or household member has engaged in criminal ac
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tivity, but where it may not be clear whether the activity constitutes 
grounds for eviction: 

60 	 The Occupancy Task Force recommends that HUD issue guid
ance to clarify that: 

(a) criminal activity which threatens the health, safety or 
right to peaceful enjoyment of the housing premises by 
other residents-or staff constitutes grounds for eviction. 

(b) drug-related criminal activity which takes place on or 
near the premises constitutes grounds for eviction. 

(c) The "on or near" language applies only to drug related 
crime. Crimes which pose threats to residents or manage
ment staff are grounds for eviction regardless ofwhere 
they occur. For example, one resident may assault an
other or vandalize another resident's car, away from the 
housing development. Eviction could be appropriate in 
those instances. 

(d) Other activities, whether or not they are criminal, are 
grounds for eviction if they constitute material noncompli
ance with the lease (or ifthey constitute repeated minor 
violations of the lease). For example, damages to the prop
erty ofthe housing provider (which may be criminal) will 
often be grounds for eviction asa violation ofa lease pro
vision requiring residents to refrain from destroying, de
facing, damaging or removing any part ofthe dwelling 
unit or project. 

(e) One-time occurrences of some minor criminal activi
ties do not pose a threat but, ifengaged in with frequency 
or duration, can have a very serious impact on individual 
residents or the housing cqmmunity as a whole. 

Public Housing 
Grievance 
Procedure 

Residents being evicted from public housing are entided to a 
grievance hearing except if the eviction involves any criminal activ
ity that threatens the health, safety, or right to peaceful enjoyment 
of the premises of other tenants or employees of the public housing 
agency or any drug-related criminal activity on or near such prem
ises [42 U.S.C.A. §1437(k)]. 
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The Task Force believes that the public housing grievance pro
cedure should be preserved for all other types ofevictions in public 
housing. 

Residents' Liability 
for the Actions of 
Others 

Residents are generally liable for actions of family members and 
guests. However, there are some situations in which a resident does 

po 

not know and could not have foreseen that another household mem
ber or a guest is involved in criminal activity. An example would be 
a teenage child who engaged in drug dealing when the parent or par
ents were at work and who left no grounds for suspicion ofwhat he 
was doing. In other instances, a resident may know, but be so in
timidated or exploited by the criminal party that he or she did not 
take action. An example might be a teen or adult son or daughter or 
boyfriend dealing drugs who threatens or takes advantage of the 
leaseholders lack ofawareness. 

Some members of the Task Force have personal experience of 
times when the resident does not want to know that a family mem
ber or guest is engaging in activity which violates the lease. These 
members do not want to establish a national policy that will create 
any incentive for parents not to know what their children are doing. 

Some Task Force members believe that it is desirable to have, as 
an alternative to eviction, the ability t9 remove from the housing en
vironment a household member who has violated the lease, while 
leaving the remaining household members in residency. However, 
the landlord-tenant law in some states does not permit removal of 
any resident except the head of household. HUD has the authority 
to preempt State law provisions and authorize the eviction ofoffend
ing household members. Leases could then be drafted to authorize 
removal ofoffending household members. 

There is no consensus among Task Force members, or among 
commenters, on this difficult topic. 

Consideration of 
All the Facts and 
Circumstances 

It is not possible to establish detailed and absolute rules that de
termine whether an eviction or subsidy termination is appropriate 
in any particular case. The facts vary too much and the principles 
indicating what is appropriate are too complex. Thus it is important 
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for the housing provider to exercise responsible discretion on a case
by-case basis. 

The public housing regulations for eviction for criminal activity 
contain the following specific provision: 

In deciding to evict for criminal activity, the PHA shall have 
the discretion to consider all of the circumstances of the 
case, including tlfe seriousness of the offense, the extent of 
participation by family members, and the effects that the 
eviction would have on family mem~rs not involved in the 
proscribed activity [24 CFR §966.4(lX5)]. 

There is simi~r language at 24 CFR §882.216(c) regarding sub
sidy termination in the certificate and voucher programs. There are 
no such regulatory provisions for eviction in assisted housing or in 
the certificate and voucher programs. 

If the resident presents mitigating circumstances, the housing 
provider can require the resident to demonstrate that they are true. 
In addition, the housing provider (and, for evictions, the court) 
must decide whether the verified information does in fact overcome 
the offense. 

The Task Force debated this issue. At its heart are these points: 
• 	 As a matter of basic fairness, some housing providers in practice 

do take facts and circumstances into account in many situations. 
• 	 By definition, mitigating circumstances decisions are difficult. 

At issue is whether the mitigating circumstances do in fact out
weigh the unfavorable information. Well informed professionals 
with good intentions and balanced perspectives might well dis
agree on any given decision. 

• 	 Under present assisted housing guidance, judges in eviction 
cases often do not permit residents to raise mitigating circum
stances in defense against the eviction. In public housing evic
tions for criminal activity, however, judges typically do allow 
residents to raise mitigating circumstances, because of the exist
ence of the "discretion" regulation. 
A series of options could change the current rules on considera

tion of all facts and circumstances. Neither the Occupancy Task 
Force, nor public commenters, reached consensus on a recommen
dation. 

Regardless of whether or not current rules or guidance are 
changed, housing providers must consider mitigating circum
stances when terminating the leases of residents with disabilities. In 
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order to prevent the eviction, the resident would have to document 
to the housing provider's satisfaction that the behavior causing the 
lease termination was re~ted to the resident's disability, and that, 
because ofsome change in treatment, services or other verified 
facts, the behavior will not recur. 

Criminal Activity 
Prior to Admission 

61 

62 

Criminal activities that Occurred before the resident's participa
tion in the housing program cannot fairly be considered grounds 
for eviction, unless such activities were unknown to the housing 
provider at the time of application and would have been cause for re
jection had they been known (taking into account mitigating cir
cumstances where applicable). 

The Occupancy Task Force recommends that BUD limit the 
grounds for eviction to activities that have occurred since the 
resident was admitted to the housing. An exception should be 
made for si~tions where an applicant deliberately concealed in
formation and the information withheld would have been 
grounds for rejecting the applicant. 

The Occupancy Task Force recommends that in the certificate 
and voucher programs, a regulatory provision should be added 
limiting the grounds for termination ofsubsidy to activities that 
have occurred since the resident was admitted to the subsidy 
program. An exception should be made for situations where an 
applicant deliberately concealed information and the informa
tion withheld would have been grounds for rejecting the appli
cant. 

For further discussion of certificate and voucher issues, see 
Chapter 6. 

Subsidy 
Termination 
Certificate and 
Voucher Programs 

The certificate and voucher programs involve three parties: a 
private housing owner, the resident, and the PHA which provides a 
housing subsidy on behalf ofHUD. The housing owner and resi
dent execute a lease, and the housing owner and PHA execute a 
Housing Assistance Payments (HAP) Contract. 

In the certificate and voucher programs, there are several poten

3-15 



OCCUPANCY TASK FORCE 


63 


tial grounds on which the PHA can terminate the subsidy: drug-re
lated criminal activity, violent crime, fraud in the housing pro
grams, failure to repay a debt to the PHA as agreed upon, or breach 
ofprogram obligations. Although the PHA must provide the resi
dent an informal administrative hearing, decisions on whether the 
alleged grounds are true, whether an allegation of fraud is actually 
erroneous, whether the criminal activity occurred, whether the resi
dent was liable for it and whether termination is appropriate, are 
often too complex to be fairly resolved in a PHA's informal hearing 
process, where the hearing officers are not lawyers or familiar with 
criminal1aw and where the ordinary rules ofevidence do not apply. 

A problem arises if the PHA wrongly terminates the subsidy. 
The resident is usually unable to pay the full rent, and thus the 
landlord will pursue eviction for nonpayment of rent. In the court 
hearing, the judge often is unwilling to consider whether the sub
sidy termination was proper (or determines that, because the PHA 
is not a party to the eviction action, there is no jurisdiction to con
sider this). As a result, there may be a lack of due process, because 
there is no opportunity to review the determination made by the 
PHA's informal administrative hearing. 

A second problem arises when the housing owner violates pro
gram rules. In these instances, the regulations provide that the PHA 
may suspend or terminate the subsidy, and the resident is allowed 
to remain in occupancy so long as he or she continues to comply 
with the l~e (including paying the resident's share of the rent). 
Sometimes in these circumstances, however, the private housing 
owner will (illegally) pursue eviction, and the eviction will be suc
cessful whenever the judge d~clines to consider the circumstances 
surrounding the termination ofassistance. 

The Occupancy Task Force recommends that BUD issue regula
tions to provide for a 30 day stay pfthe subsidy termination, for 
certificate/voucher holders to affirmatively seek state court re
view ofthe PHA's decision to terminate subsidy. 

\ 

I 
I 


Subsidy Under the assisted housing programs, owners are allowed to ter
Termination - minate subsidies only if the resident fails to recertify or has an in
Assisted Housing crease in income that eliminates the need for the subsidy. Those 

grounds are satisfactory and should be retained. 
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Ifan owner terminates a resident's subsidy for grounds other 
than those specified above or because of a mistaken understanding 
about the relevant facts, the resident should be permitted to raise 
the impropriety of such a termination as a defense if the owner 
should seek to evict for nonpayment of rent: 

64 	 The Occupancy Task Force recommends that, to ensure that this 
defense will be available ia-state courts, the Model Lease should 
be modified to permit the 'resident to raise the impropriety of a 
termination ofassistance as a defense, ifthe owner should seek 
to evict for nonpayment of rent after previously terminating the 
assistance. 

65 	 The Occupancy Task Force recommends that, where assistance is 
terminated, if the housing provider brings an eviction action for 
nonpayment of rent, and the court finds that the subsidy termina
tion was improper, HUD's Handbook 4350.3 and the Model 
Lease should: 

(a) require restoration of the subsidy retroactively; and 

(b) bar the housing provider from evicting the resident on 
the ground offailure to pay the subsidy portion ofthe 
rent; but 

(c) permit eviction, however, for any additional ground for 
eviction, such as engaging in drug-related or criminal ac
tivity, or nonpayment ofthe resident's portion of the rent. 

The Task Force recognizes that the foregoing recommendations 
may result in spurious challenges to proper terminations of subsidy, 
in defense of the eviction for nonpayment of rent. The Task Force 
recommends: 

66 	 Where assistance is terminated, ifthe housing provider brings an 
eviction action for nonpayment of rent, and the court orders the 
eviction, BUD's Handbook 4350.3 should require the retroactive 
payment ofthe subsidy for the period through the date the resi
dent vacates the unit. 

In closing, the Task Force hopes that the above recommenda~ 
tions, and the recommendations in other areas, will result in greater 
lease compliance and fewer evictions, throughout the public and as
sisted housing inventory. 
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4 

Reasonable Accommodations ... 

Introduction Reasonable accommodation is a creative, challenging and evolv
ing area of disability law and practice, affecting every aspect ofad
missions, occupancy and evictions. The Task Force believes that, 
despite many uncertainties as to what is required by the laws, it is 
possible to craft sound basic reasonable accommodation policies 
and procedures which will satisfy the intent of the laws without sub
jecting either persons with disabilities or housing providers to unin
tended burdens. 

Because the Task Force is composed ofexperts in fair housing 
practice, housing management and related areas, because we have a 
wide variety ofpoints ofview, and because we have had the benefit 
ofextensive public comment, we feel that the guidance in this Chap
ter represents the best available information on how to implement 
the reasonable accommodation provisions of the laws. However, we 
are not legislators, judges nor juries, and we point out that defini
tive resolution of the various open issues will come only through on
going legislation and case law. Housing providers must use their 
best judgment in deciding how to implement the reasonable accom
modation procedures. There is no guarantee that housing providers 
who follow the Task Force~s guidance will be found to be in compli
ance with the law. . 

This Chapter tackles a wide range of issues surrounding reason
able accommodations with the intention ofproviding guidance in 
the procedural elements essential to achieving compliance. Specifi
cally, the Chapter is organized as follows: 

First, regulatory and case law references that provide back
ground on the concept ofreasonable accommodation. A brief 
discussion of program accessibility requirements (the self
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evaluation and transition plan) that exist in addition to re
quirements for reasonable accommodations follows. 

Second, we discuss a definition ofreasonable accommoda
tion . 

... Third, we provide a statement of principles applicable to rea
sonable accommodations. These principles are drawn from 
current law and regulation and describe both the affirmative 
requirements and the regulatory limits placed on the imple
mentation of the concept. 

Founh, we examine briefly the regulatory limits that apply 
to accommodations (undue burdens and fundamental altera
tions). A fuller discussion of fundamental alterations and un
due burdens is found in Chapter 5 of the repon. 

Fifth, in addition to the specific requirements of current law 
and regulations, we provide funher recommendations that 
the Task Force developed through discussion and delibera
tion on this issue. The Task Force recommendations flow 
from the law and are directed toward establishing the proce
dural framework needed to implement effective reasonable 
accommodation practices in the field. 

Sixth, we discuss and review diverse procedural issues that 
consider reasonable accommodation in the context in which 
it is most likely to be used - that is, as pan of the standard 
operating procedures ofa housing authority or assisted hous
ing owner. Topics include dealing with disagreement regard
ing the type of accommodation, accommodations in the 
occupancy cycle, procedures related to service animals, use 
of interpreters versus alternative methods. 

Seventh, we provide a detailed discussion and review of rea
sonable accommodations and lease violations so that both 
providers and persons with disabilities have realistic and ac
curate expectations of what mayor may not be possible once 
negotiations for an accommodation commence. 

Eighth, we discuss other recommendations and recommen
dations for HUD Technical Assistance. 
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In addition, Appendix 8 includes: a sample procedure for re
sponding to requests for accommodation; model, plain language 
forms to be used in the accommodations process; and actual exam
ples ofhow the accommodation process can work to the benefit of 
both the housing provider and the individual with disabilities. 

The Appendix is intended to illustrate how accommodations 
might work in practice and give providers an opportunity to review 
language that addresses im~lementation in the real world ofhous... 
ing management. The Task Force analyzed the nature and purpose 
ofreasonable accommodations in the context of the assisted and 
public housing programs. Task Force members, drawing on practi
cal experience, then developed these model policies and documents 
which are consistent with Section 504 and the Fair Housing regula
tions. 

Finally, the Appendix is intended to be a valuable tool for mov
ing from the "theory" of reasonable accommodations to the "prac
tice ofcompliance". 

Regulatory 

References 


504 - Section 504 of the Rehabilitation Act of 1973. The regula
tions are found at 24 CFR Pan 8, Subparts A-E. The preamble to 
the 504 regulations, published 2 June 1988 is also referenced in this 
chapter. 

FHAA -< Fair Housing Amendments Act of 1988, amends Title 
VIII of the Civil Rights Act of 1968. The regulations are found at 24 
CFR, Subchapter A, Part 100, Subparts A-F and Appendix I to Sub
chapter A, the preamble to the regulations published in the Federal 
Register 23 January 1989. 

Case Law The cases listed are not exhaustive but illustrate issues discussed 
in this chapter. 

The Supreme Court has ruled that participation by an individ
ual with a disability may not be terminated if reasonable accommo
dations can eliminate the risk that the person's handicapping 
condition causes others. School Board ofNassau County v. Arline, 475 
US 1118 ( 1987) (a school board cannot dismiss a teacher with tuber
culosis if reasonable accommodations could eliminate the risk the 
infection could pose to others.) The legislative history of the Fair 
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Program 
Accessibility 

\ 

Housing Amendments Act makes clear that this standard is to be 
applied in the context of housing as well. [House report for HR 
1158,1988.] 

D'Amico 'D. New York State Board ofLaw Examiner, 813 F. Supp. 
212 (W.D. N.Y. 1993). A law graduate sought accommodations in 
the way a state bar exam is administered because of a severe visual 
disability. The court held that it is generally appropriate for the 
treating physician reoemmendations to be followed and where the 
physician recommended that the bar exam be given over four, 
rather than two days, the recommendation had to be followed. 

The fundamental alterations concept·derives from the Supreme 
Court's decision in Southeastern Community College 'D. DtrDis, 442 U.S. 
397 (1979), where the Court ruled that a school did not have to mod
ify its clinical nursing program by converting it into a program of 
academic instruction to accommodate a woman with hearing im
pairments. 

Cason'D Rochester Housing Authority, 748 F.Supp. 1002 
(W.D.N.Y. 1990). Although this case does not focus on reasonable 
accommodation it is referenced because of its impact on the policies 
and procedures that govern the occupancy cycle. 

Reasonable accommodation is one aspect of the compliance ef
forts required of providers through Section 504 and the FHAA. 
Compliance actions taken by a housing provider (especially under 
Section 504) may be divided into two general categories: 
• 	 actions taken in response to a request from a person with dis

abilities (reasonable accommodations); and, 
• 	 program or property-based compliance actions that are required 

quite apart from individual requests. 
The Section 504 program or pr~perty-based actions include the 

general provisions against discrimination [24 CFR 8.4], communica
tions l [24 CFR § 8.6] including the provision of auxiliary aids to fos
ter program access, and all of Subpart C [24 CFR § 8.20 through 
8.33]. 

Subpart C of the Section 504 regulations is titled "Program Ac-

Communications includes program-based requirements but may also include actions 
designed to address the specific needs of an individual with disabilities. 
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cessibility" and includes language on: general requirements; accessi
bility requirements for housing and non-housing facilities (new con
struction, substantial rehabilitation of the premises, other 
alterations, existing programs); Public and Indian Housing; distri
bution of accessible units; occupancy of accessible units; housing 
certificate & housing voucher programs; home-ownership pro
grams; Rental Rehabilitation Program; historic properties; accessi
bility standards; and housing adjustments. 

Within the above topics Section 504 specifies the completion of 
a transition plan where structural changes are required to achieve 
program accessibility [24 CFR §8.24 and §8.2SJ. An additional pro
gram requirement, a self-evaluation of housing administrative op
erations and policies, is specified in 24 CPR §8.33 and §8.S1. The 
transition plan and self-evaluation complement each other. The for
mer is focused on the accessibility of facilities (the removal ofphysi
cal barriers), the later on operational or administrative changes that 
make the program accessible (the removal of procedural barriers). 

The essential elements of the self-evaluation are described below 
[Reference: 24 CFR § 8.51]: 

(1) Consultation with interested persons, including individu
als with handicaps or organizations representing individuals 
is required. 

(2) Policies and practices must be evaluated to determine if 
they meet the requirements of Section 504. 

(3) Policies or practices that do not meet Section 504 require
ments must be modified [See 24 CPR § 8.33, Housing Ad
justments]. 

(4) Recipients must take corrective steps to remedy any dis
crimination revealed by the self-evaluation. 

(5) Any recipient that employs 15 or more persons must: (a) 
keep the self-evaluation on file for at least 3 years and make 
it available for public inspection; (b) upon request, provide a 
list of interested persons consulted, description ofareas ex
amined, modifications made, or remedial actions taken. 

(6) The self-evaluation must have been completed by July 11, 
1989. 
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When examining documents and procedures providers must 
look for language or actions that have the effect of restricting the 
participation ofa resident in functions that relate to program re
quirements (e.g. reexaminations) and other activities at the site (e.g. 
social or recreational activities) . • 

§ 8.24 (d) of the Section 504 regulation outlines the require
ments for the transition plan: ... 

"The plan shall be developed with the assistance of inter
ested persons, including individuals with handicaps or or
ganizations representing individuals with handicaps. A copy 
of the transition plan shall be made available for public in
spection. The plan shall, at a minimum 

(1) Identify physical obstacles in the recipient'S facilities that 
limit the accessibility of its programs or activities to indi
viduals with handicaps; 

(2) Describe in detail the methods that will be used to make 
the facilities accessible; 

(3) Specify the schedule for taking the steps necessary to 
achieve compliance with this section and, if the time period 
of the transition plan is longer than one year, identify steps 
that will be taken during each year of the transition period; 

(4) Indicate the official responsible for the implementation 
of the plan; and 

(5) Identify the persons or groups with whose assistance the 
plan was prepared." 

Program accessibility is achieved through the Section 504 re
quirements for self-evaluation and 'U'ansition plans. These affirm
ative steps exist in addition to the requirement that providers 
address individual needs. Such program-based compliance actions 
support a comprehensive approach to accessibility. Such actions are 
critical to developing an organizational culture that makes standard 
operating procedures sensitive to the access and communications is
sues that confront persons with disabilities. 
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67 	 With respect to the existing requirements for the Transition Plan 
and Self-evaluation, the Task Force recommends that HUD pro
vide additional guidance on these issues to PHAs and assisted 
providers, specifically that HUD fund training on how best to de
velop and implement these program-based requirements. 

· 
68 	 The Occupancy Task Force recommends that BUD issue regula

tions providing that as common areas, dwelling units, policies 
and procedures are mod.i.fied to promote accessibility, it may be 
appropriate to modify the Transition Plan; this should be done 
with the participation ofpersons with disabilities, or persons or 
groups representing persons with disabilities. 

\ 

I 

t 
l 

Definition of 
Reasonable 
Accommodation 

The concept of reasonable accommodations is found in both the 
Fair Housing Amendments Act of 1988 and Section S04 of the Re
habilitation Act of 1973. Accommodations affect the operational, 
managerial, and budgetary requirements of public and assisted 
housing. 

The Fair Housing Amendments Act regulations at 24 CFR § 
100.204 (a) discuss reasonable accommodation in the following man
ner: 

"It shall be unlawful for any person to refuse to make reason
able accommodations in rules, policies, practices, or services, 
when such accommodations may be necessary to afford a 
handicapped person equal opponunity to use and enjoy a 
dwelling unit, including public and common use areas." 

Note that the FHAA definition ofaccommodations does not 
mention structural alterations. There is no "uniform" definition of 
reasonable accommodations across disability regulations. For exam
ple, the Section S04 employment regulations (24 CFR § 8.11) de
scribe reasonable accommodation as: " ... making facilities used by 
employees accessible to and usable by individuals with handi
caps .... " Thus, depending on the regulatory context, both structural 
and procedural changes may be included in the definition. 

The term, reasonable accommodation, as used by the Task 
Force, includes both structural and non-structural compliance ac
tions, such as: 
• reasonable changes in policies or procedures; 
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• 	 removal ofcommunications barriers; 
• 	 reasonable structural modifications to housing units or common 

areas that remove architectural barriers. 
Examples ofprocedural changes: providing additional explanation 

of requirements, offering information in accessible formats and in 
plain language, allowing the use of service animals, permitting rent 
payments to be mailed rather than delivered in person, and provid
ing auxiliary aids, such as pencil and paper for those with speech 
difficulties. 

Examples ofstructural modifications: installing ramps and widen
ing doors, installing visual fire alarms, installing a Braille control 
panel in an elevator, or color-coding the elevator lobbies to assist 

persons who are easily disoriented. 
Where necessary to the discussions in this report, we will make 

the distinction between structural and non-structural compliance 
actions. 

The FHAA definition of reasonable accommodations requires 
housing providers to make accommodations. The FHAA does not 
establish any threshold (financial or administrative) for determin
ing what is reasonable. The preamble to the FHAA regulations 
identifies a limit to accommodations by introducing the concept of 
fundamental alteration in the nature of the program. 

A housing provider is not required " ... to provide supportive 
services, e.g. counseling, medical, or social services, that fall outside 
the scope of services that the housing provider offers to residents." 
Further, a provider is required to make modifications " ... in order 
to enable a qualified applicant with handicaps to live in the hous
ing, but is not required to offer housing of a fundamentally differ
ent nature. The test is whether with appropriate modifications the 
applicant can live in the housing that the housing provider offers; 
not whether the applicant could b~nefit from some other type of 
housing that the housing provider does not offer." [Federal Register 
Vol 54, No. 13,January 23,1989, P 3249] 

Providers are not required to offer accommodations that alter 
the fundamental nature of the housing program or provide services 
beyond those existing services that are already part of the housing 
program. Actions up to the point ofalteration are still required. The 
Section 504 regulations provide additional guidance on what is rea
sonable by introducing the concepts of undue financial and adminis
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Reasonable Accommodations 

trative burdens. Both the fundamental alterations and undue bur
dens are discussed in detail in Chapter 5 of the report. 

With respect to reasonable accommodations, the Task Force has 
identified the concepts essential to making reasonable accommoda
tions and the limits placed on the accommodation process. The rea
sonable accommodation pnnciples are divided into two categories: 
those based on existing law and regulations, actions that providers 
must take; and those recommended by the Task Force to enhance 
the procedural structure necessary for effective compliance. 

The principles based on existing law or regulation represent cur
rent requirements. Providers must make accommodations in re
sponse to individual needs, provided such accommodations do not 
create a fundamental alteration in the nature of the program or 
cause undue financial and administrative burdens. Where such bur
dens or alterations are incurred, providers must take other actions 
up to the point of such alterations or burdens. 

Some of the regulatory requirements associated with the reason
able accommodation principles are listed below: 
• 	 If requested, housing providers must work with qualified indi

viduals with handicaps to develop accommodations, administra
tive as well as structural, that will " ... afford the handicapped 
person equal opportunity to use and enjoy the dwelling unit, in
cluding public and common use areas" [See 24 CPR §lOO.204]; 
or provide the qualified individual with handicaps an opportu
nity to participate in, or benefit from the housing, aid, benefit, 
or service that is... equal to that afforded to others. [This refer
ence is an affirmative restatement of prohibited actions noted in 
24 CFR §8.4{bXIXii).] 

• 	 Housing providers, " ... shall give priority to those methods that 
offer programs and activities to qualified individuals with handi
caps in the most integrated sening appropriate." [24 CPR §8.24 
(b)].2 

2 	 The 504 regulations do not define" integrated setting". Other sections of 504 can be 
used to provide a framework for the term. Specifically, housing must be provided to 
qualified persons with disabilities so that " ... the choice ofliving arrangements is, as a 
whole, comparable to that ofother persons eligible for housing assistance under the 
same program." [24 CFR § 8.26] Living arrangements may also include benefits and 
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• 	 "In determining what auxiliary aids are necessary, the 
... [provider] shall give primary consideration to the requests of 
the individual with handicaps." [24 CFR Subtide A §8.6 (a) (1) 
(i).] 

• 	 • To facilitate communication with persons with disabilities, the 
housing provider, «shall furnish appropriate auxiliary aids 
where necessary to afford an individual with handicaps an equal 
opportunity to pa'iticipate in, and enjoy the benefits of, a pro
gram or activity receiving Federal financial assistance." [24 CFR 
Subtide A §8.6 (a) (1)] 

.'. . 
69 	 The Task Fprce recommends that the reasonable accommodation 

principles adopted by the Task Force be incorporated into BUD 
guidance. Where these principles illustrate legal requirements, 
the designation '(required)' is included. 

(a) (required) Reasonable accommodations are made in re
sponse to individual requests from a qualified person with 
disabilities; the request may be made in any manner 
which is convenient for the person with disabilities. Rea
sonable accommodations are in addition to any program
or property-based accessibility requirements specified in 
the Section S04 regulations. 

(b) (required) The housing provider's obligation is to make 
an accommodation which is effective (i.e. one which over
comes barriers to equal access and facilitates the use of 
the housing program), provided that the accommodation 
also is reasonable (i.e. does not cause undue burdens or 
cause a fundamental alteration in the nature of the hous
ing program). 

(c) (required) Reasonable accommodations are unique to 
the needs of the person as a result ofhis or her disability, 
and to the characteristics ofthe housing environment. 

(d) (suggested) In general, the person with disabilities will 
suggest an accommodation which he or she believes to be 
effective, and the housing provider will determine 

services provided at the property where the provider is obligated to afford persons 
with disabilities "equal opportunity" to obtain such services and benefits. [24 CFR § 
8.4 (b)(2)] 

4-10 




Reasonable Accommodations 

whether the requested accommodation is reasonable from 
the provider's viewpoint. The housing provider may also 
suggest alternative accommodations which are less bur
densome to the provider. 

(e) (suggested) In general, the person with disabilities is in • 
the best position to determine whetJter a suggested accom

modation is effective (Le. removes the barriers). This is 


\ 

analogous to the situation discussed in 24 CFR 8.6(a)(1)(i) 

which states that in determining what auxiliary aids are 

necessary, the housing provider "shall give primary con

sideration to the requests of" the person with disabilities. 

Housing providers, on the· other hand, are in the best posi

tion to determine whether a suggested accommodation is 

reasonable (i.e. the burden on the provider is within the 

limits established in the law). 


(f) (suggested) Effective, two-way communication is essen

tial to the process ofidentifying the most appropriate ac

commodation; (required) this may require that the 

housing provider use alternate forms of communication} 


(g) (required) Often, reasonable accommodation will mean 

that persons with disabilities be treated differently, in or

der to ensure equal access to programs and services. 


(h) (suggested) Applicants and residents with disabilities 

may designate a third party to receive information on 

their behalf.4 


(i) (required) Section 504, the Fair Housing Act, and the 

Americans with Disabilities Act should be interpreted to 


3 	 The housing provider "shall furnish appropriate auxiliary aids where necessary to 
afford an individual with handicaps an equal. opportunity to participate in, and enjoy 
the benefits of, a program or activity receiving Federal financial assistance" [24 CFR 
§8.6(a)(I)]. "Auxiliary aids means services or devices that enable persons with 
impaired sensory, manual or speaking skills to have an equal opportunity to 
participate in, and enjoy the benefits of, progtams or activities receiving Federal 
financial assistance .... " [24 CFR §8.3 goes On to give examples ofauxiliary aids]. 
However, the housing provider "is not required to provide individually prescribed 
devices, readers for personal use or study, or other devices ofa personal nature" [24 
CFR 8.6(a)(l)(ii)]. 

4 	 The Task Force encourages readers to review HUD's proposed regulations on this 
subject. published in the October IS, 1993 Federal Register, pages 53461ff. 
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require that information regarding reasonable accommo
dations be made available to applicants and residents dur .. 
ing the admission and occupancy cycle, s~cificaHy: at 
time ofapplication; with any notice of rejection; and with 
any notice of lease violation or lease termination.s (sug• 
gested) Such information should also be provided at other 
times as the housing provider deems appropriate .. ... 
(j) (suggested) Forms and other documents used for appli
cants and residents should be in plain, intelligible lan
guage. (required) Providers must be prepared to present 
documents in altemative formats, make use ofauxiliary 
aids, or communicate with a third party designated by the 
applicant or resident6 (see Appendix 8 for model plain lan
guage forms). 

(k) (required) The reasonable accommodation require
ment is intended to provide persons with disabilities equal 
opportunity to participate in housing programs through 
the modification ofrules, procedures, policies and stmc
tures. Such accommodations are not intended to provide 
greater program benefits to persons with disabilities than 
to nondisabled residents or applicants/ 

(I) (required) Hthe provider receives Federal financial as
sistance, structural reasonable accommodations must be 
made at the housing provider's expense (provided such ac .. 
commodations do not create undue burdens or fundamen
tal alterations; see Chapter 5 for a fuller discussion of 
undue burdens and fundamental alterations). 

(m) (required) All housing providers must aHow residents 
to make, at the resident's expense, reasonable accessibil

5 See, e.g., 24 C.F.R. §8.54 (Section 504); 24 C.F.R. §lOO.50(3) (Fair Housing Act); 25 
C.F.R. §35.106 (Americans with Disabilities Act). 

6 See Chapter 1, fn. 12. 
7 Housing programs, "to be equally effective, are not required to produce the identical 

result or level ofachievement for individuals with handicaps and non-handicapped 
persons, but must afford individuals with handicaps equal opportunity to obtain the 
same result, to gain the same benefit, or to reach the same level ofachievement" [24 
CFR §8.4(b)(2)]. 
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ity modifications to their dwelling units and to the com
mon areas (24 CFR $100.203). 

(n) (required) Reasonable accommodations must be pro

vided throughout the occupancy cycle in admissions, resi

dency, lease enforcement and eviction. (See discussion 

later in this chapter on accommodations related to lease 

terminations. Also see Chapter 2 on interventions prior to 

lease violations.) ... 


(0) For information on whether, and ifso to what extent, 

housing providers may request information related to the 

nature or severity of a disability during the reasonable ac

commodation process, see Chapter 1. 


(p) (suggested) In general, housing providers are not re

quired to provide supportive services that they do not of

fer to the current resident population (see also Chapters 5 

and 7). 


(q) (required) A housing provider may not unilaterially dis

continue a particular method ofproviding a reasonable ac

commodation. Instead, notice must be given to the 

resident with disabilities allowing the parties to agree to 

another effective method ofproviding an accommodation, 

including an opportunity to meet to discuss the decision 

to discontinue the accommodation. 


Regulatory Limits 
to the reasonable 
accommodation 
Process 

The Section 504 regulations establish limits to the reasonable ac
commodation process. Some limits apply to both structural and 
non-structural accommodations. Others apply only to structural ac
commodations. Under current Section 504 regulations, a housing 
provider is not required: 
• 	 " ... to take any action that it can demonstrate would result in 

...undue financial and administrative burdens [24 CFR Subtitle 
A §8.21 (b), §8.23 (b), and 8.24 (a) (2)]. See the separate discus
sion of "Undue Burdensl1 in Chapter 5. 

• 	 " ... to take any action that it can demonstrate would result in a 
fundamental alteration in the nature of its program or activ
ity...." [24 CPR Subtitle A §8.21 (c) (iii),and §8.24 (a) (2)]. Hous
ing providers are generally not required to provide support 
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services that are not already part of their housing palla ;; tJ' 
CFR § 8.24 (b)] See the separate discussion of"Fnncia •• aa- j,.,... 

, '!teration" in Chapter S. 
, ',1

• 	 to provide an elevator in any multifamily housingpwjtu:1IIIiII.I: .I• 
for the purpose of locating accessible units above or iJduI;-m:

grade level; [24 CFR § 8.26] 
• 	 to make structu.ral alterations in existing housing pmgfl. 

when other methods can be demonstrated to achieve tBeli!lllle..:f
fect.[24 CFR §8.24{b)] 
With respect to financial and administrative burdfm:,aud~ 

mental alteration, housing providers are required to " ... t*.illly.1&

tion that would not result in such an alteration or b1lI'dcoE.,1a:: 
,would nevertheless ensure that individuals with handit:apE:e:c:::R'! 

the benefits and services of the program or activity."[24 CFIt 1£."T' 
(c) (iii) and §8.24 (a) (2)] Actions up to the point ofa1n:rariMI!l!:'1f.m:
dens are still required. 

l :: 
i ', 

( 
, " 

, ' , ' 

\' , 

t' 

Accessibility 
Standards 

Under §S04, the Uniform Federal Accessibility Snmciatrit,fF
em structural changes which rise to the level of "a11eIlIMn;"::-&

fined as: 

Alteration means any change in a facility or its po ....101 


fIXtUres or equipment. It includes, but is not lilIli.tal lti,:m


modeling, renovation, rehabilitation, reconstru~ 


changes or rearrangements in structural parts and ecmu;mk.

, ,

nary repairs. It does not include normal maintenanre D:'lf  :i~ 

pairs, reroofing, interior decoration, or changes to 
I,

mechanical systems. [24 CFR §8.3] 

Alterations may be "substantial alterations"s or ~~ 
tions.,,9 The UFAS applies to substantial alterations and ~ 
terations, but not to normal maintenance. Under the ADA. * 
8 	 "Substantial alteration. If alterations are undertaken to a project _, tiE_ !31r.:l!1111!:: 

units and the cost of the alterations is 1S percent or more of the n=r..ta. 16" l.IlIQl t' 

the completed facility, then the [new construction] provisions ofSE-:!2 ~~ ;' 

[24 CFR §8.23(a)]. 
9 	 Alterations that do not meet the "substantial alteration" definition. im::'!rD!!!I:r;' 

work that is beyond normal maintenance. See the extended discussim:l.z:lJ. :n 
§8.23(b). 
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ADA Accessibility Guidelines playa similar role. For properties 
which are subject to both §504 and the ADA, the ADA Title II regu
lations provide that: 

Design, construction, or alteration of facilities in confor
mance with [the UFAS] or with [the ADAAG] shall be • 
deemed to comply with the requirements of this section with 
respect to those facilities, except that the elevator exemption ... 
contained at section 4.1.3(5) and section 4.1.6(1XD of 

ADAAG shall not apply. Departures from particular require

ments of either standard by the use of other methods shall be 

permitted when it is clearly evident that equivalent access to 

the facility or part of the facility is thereby provided. [28 CFR 

§35.151(c)]. 


Under the UFAS, housing providers who are undertaking altera
tions are not required to take any action that results in "structural 
impracticability". Strucwral impracticality is defined by the UFAS 
as: 
• 	 changes having little likelihood of being accomplished without 

removing or altering a load-bearing structural member [See the 
Section 504 regulations, 24 CFR § 8.32(c)]; and/or 

• 	 incurring an increased cost of 50% or more of the value of the 
element of the building or facility involved. [24 CPR §40, Ap
pendix A, 3.4 UFAS]. 

Procedural 
Framework 
Necessary for 
Implementation 

In the discussion that follows reasonable accommodations are 
examined in light of the procedural standards required to incorpo
rate the practice of accommodation into a housing provider's daily 
operating routines. The Task Force believes that the elements de
scribed below represent the basic procedural requirements needed 
for housing providers to establish a'workable reasonable accommo
dation process. 

The procedures described below begin with a request for accom
modation from the applicant or resident and end with a decision by 
the housing provider. In between, the procedure encourages infor
mation-sharing and discussion between the housing provider and 
the person with disabilities, to ensure that sufficient information is 
brought forward to enable the housing provider to reach a good de
cision. 

4-15. ,, , 
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70 	 The Task Force recommends that BUD require assisted housing 
providers and PHAs to have written procedures for reasonable 
accommodation, which address the issues discussed below: 

(a) Information on the availability of the provider's reason
able accommodation procedure will be posted in the rent
al office and will be provided at application intake, notice 
of rejection, notice of lease violation, and notice oflease...• termination.10 	

I 1 
(b) The reasonable accommodation procedure is uniform 
but flexible. The applicant or resident may make a re
quest for reasonable accommodation in any manner 
which is convenient to him or her. Thereafter, standard 
forms and instructions are used to drive a system for mak
ing decisions. The process is standardized but the results 
will be unique to the individual and the property involved. 

(c) Reasonable accommodation decisions will be made in . I a timely manner and both denials and agreements to 
make accommodations will be documented in writing 
(plus, ifapplicable, notification in a format accessible to 
the requester). Agreements to make accommodations will 
include terms, conditions, performance expectations (for 
all parties), and, ifappropriate, a schedule. 

.f. 

(d) The written procedure will describe: (i) the points in 

the occupancy cycle where information will be provided; 

(il) procedures for investigating reasonable accommoda

tion for applicants who do not pass screening; (ill) how re

quests for accommodations are made; (iv) the decision 

making process (including determination of undue bur

dens or fundamental alterations); (v) timely processing of 

accommodation requests; (vi) the manner in which the 

housing provider will respond to the request for accommo /' 


dation; (vii) the right to an informal meeting if the deci

sion is unfavorable; (viii) the process used to settle 


lO 	 For assisted housing, HUD Handbook 4350.3 indicates requirements to give this 
notice at the time of the application interview (n-23j) and in the notice of rejection 
~2-3Oc). 

\
I' 

",
\ ~ 

. 
r 
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differences; and (ix) timely implementation of accommo
dations. 

(e) The procedures must allow persons with disabilities to 
communicate with the housing provider in an accessible 
manner. Communication with the applicant or resident 
must be provided in an accessible and intelligibleII for
mat (the intent is to make the process of accommodation 
accessible). ... 

Requirements for The review procedure that is required depends on several fac
the Appeal Process tors: whether the person with disabilities is a resident or applicant; 

whether the housing provider is a PHA; and whether the non-PHA 
recipient employs fifteen or more people. 24 C.F.R. Section 8.53; set 

also FR 2 June 1988, Vol. 53, No. 106 Page 202309 (504 Preamble), 
The type of review required for a denial of a reasonable accom

modation breaks down as follows: 
Applicants (whether PHA or non-PHA): 

Applicants denied reasonable accommodations are entitled 
only to the informal review currently in place under pro
gram regulations for applicants denied housing in any HUD 
assisted housing. Housing providers should use their current 
review procedures. 

Residents ofrecipients employing IS people or more: 

Section 8.53 requires that recipients employing 15 people or 
more adopt grievance procedures that provide appropriate 
due process standards for residents denied a reasonable ac
commodation.12 

PHA Residents: 

PHA residents, under current regulation, are entitled to a 
grievance procedure to dispute PHA action or failure to act 
involving the tenant's lease or PHA regulations which ad

11 	 See Chapter I, fn. II. 
12 	 When the recipient employs 1 S or more people, Section S04 also requires that 

employees with disabilities have access to grievance procedures . 
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verselyaffect the tenant. 24 C.F.R Section 966.50 et seq. 
Thus, PHA's may satisfy the Section 504 requirement by us
ing a grievance procedure that they already have in place. 

Residents o/non-PHA recipients employing/ewer than 15 people:

• These housing providers must provide some opportunity for 
review of denials of reasonable accommodation but such re

f'"• 	 views need not incorporate due process procedures. For in
stance, the review may be a face-to-face meeting with 
someone on the provider's staff other than the person who 
made the decision. 

Residents 0/providers subject to the ADA and employing SO or 
more people: 

28 CFR § 35.107 mandates that public entities which employ 
SO or more persons adopt grievance procedures for resolu
tion of complaints alleging any action that is prohibited un
der Title II of the ADA. They must designate at least one 
employee to coordinate the grievance procedures. In addi
tion, they must publish the grievance procedures and make 
available the name, office address and telephone number of 
the designated employee(s) to whom grievances are made. 

--- Reaching 
Agreement on 
Methods 

There will sometimes be two or more potential methods for 
making a reasonable accommodation. In the following discussion, 
the Task Force suggests a conceptual framework for determining 
which potential methods are worthy of consideration, and how to 
decide among them. 

The housing provider's obligation is to make an effective accom
modation. To be "effective", the methods of accommodation must 
remOVf! disability-related barriers to participation, so that the hous
ing program is "equally effective" in serving persons with and with
out disabilities: 

For purposes of this part housing aids, benefits, and services, 
to be equally effective, are not required to produce identical 
results ... for individuals with handicaps and non-handi
capped persons, but must afford individuals with handicaps 
equal opportunity to obtain the same result, to gain the same 

, ; 

. '1\ 
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benefit, or to reach the same level ofachievement. [24 CFR 
§8.4(b)(2)] 

For example, a resident with a mobility impairment requests a 
reasonable accommodation so that s/he can gain access to the park
ing facilities from the sidewalk (and vice versa). Any of the follow
ing would be effective: 
• 	 making a curb cut. ... 
• 	 installing a ramp in an existing parking space, retaining the ex

isting sidewalk. 
• 	 offering a transfer (to which the resident agrees) to a unit which 

is close to an already accessible parking area. 
In a second example, a wheelchair user requests that the housing 

provider install a ramp at the front entrance. The housing provider 
offers instead to assign the resident an accessible parking space near 
the rear entrance to the building (which few if any residents actu
ally used, but which was accessible to the wheelchair user). The par
ties settled, agreeing that the law requires the housing provider to 
provide the ramp, because otherwise the resident would not have an 
equal opportunity to participate in the program.13 In other words, 
providing access to the rear entrance but not the front entrance was 
not effective because the resident would not be receiving equal treat
ment if he were forced to use the rear entrance. 

The Task Force emphasizes that housing providers may con
sider only those alternatives which are effective in removing the bar
riers to equal participation. 

In general, the person with disabilities is in the best position to 
determine whether a potential accommodation is effective. This is 
analogous to the situation discussed in 24 CFR §8.6(a)(1)(i) which 
states that in determining what auxiliary aids are necessary, the 
housing provider "shall give primary consideration to the requests 
of' the person with disabilities. 

The Task Force believes that when the housing provider wants 
to offer alternatives to the accommodation the person with disabili
ties considers to be effective, the housing provider must meet two 
requirements: (1) the housing provider must establish that the alter
native accommodation is effective (Le. the housing provider bears 
the burden ofproof); and (2) there must be a substantive reason for 

13 SmallfJ. Kilree. Inc., No. HM-93-281S (D. Md.). 
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seeking an alternative. By "substantive reason," the Task Force 
means a potential for significantly decreasing the difficulty or ex
pense ofmaking the accommodation, or a potential that the accom
modation could be made significantly sooner. 

However, the housing provider is not required to make an ac• commodation which is unreaso~~ble..A requested accommodation 
is unreasonable if it poses either (1) qndue financial and administra

• 	 tive burdens or (2) a fUndamental alteration in the housing pro
gram. See Chapter 5 for a detailed discussion ofhow these 
determinations are made. . 	 . 

When more than one method is available that is both effective, 
from the point ofview ofthe person with disabilities, and reason
able, from the point ofview of the housing provider, the housing 
provider may select among these methods, giving preference to the 
wishes of the person with disabilities unless there is a substantive 
reason to do otherwise. The following regulatory passages make ref
erence to this issue: 

"The accommodation is reasonable because it is feasible and 
practical under the circumstances" [24 CFR §lOO.204(b), em
phasis added]. 

A housing provider "is not required to make structural 
changes in existing housing facilities14 where other methods 
are effective in achieving compliance ... " [24 CPR §8.24(b), 
emphasis added].ls 

"In choosing among available methods for meeting [the existing 
housing requirements], recipients shall give priority to those 
methods that offer programs and activities to qualified indi
viduals with handicaps in the most integrated setting appro
priate" [24 CPR §8.24(b), emphasis added]. 

Thus, the housing provider may inquire into alternative, less 
burdensome, but effective methods ofproviding the accommoda
tion that the applicant has requested; "I want to be sure I under
stand your needs, and I would like to find the least expensive way 

14 	 "Existing program. requirements are discussed at 24 CFR §8.24. 
15 	 In situations where a property is undergoing "alterations" [see 24 CFR §8.3], 

structural changes must meet accessibility standards. 
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that will work for you". However, the Task Force points out the fol
lowing cautions: 
• 	 Unless there is effective communication between the housing 

provider and the applicant or resident, the housing provider 
might assume that an accommodation is effective when in fact it 
is not. .. '. ; 

• The search for altem~tive, less burdensome, methods for accom
.' I 	 '."',' '-:i' <.'l . 

modating the disabilitY shohld not unduly delay the accommo
~., ,

dation process. '. ..... ., 

• 	 The search for alternative, less burdensome, methods should 
not be used as an excri~ fo~not undertaking a requested accom
modation immediately'whichis effective, reasonable and for 
which there is nc)signifiaintly superior alternative. 
On the basis of this background, the Task Force offers the fol

lowing recommendation: 

71 	 The Task Force recommends that HUD incorporate into guidance 
the following principles developed by the Task Force to reach 
agreement regarding reasonable accommodations: 

(a) Where two or more potential accommodations are ef
fective from the viewpoint ofthe person with disabilities 
(i.e. each potential accommodation removes the barriers) 
and reasonable from the vie~int ofthe housing 
provider (i.e. neither potential accommodation causes UD

due hardship on the provider), the housing provider may 
select from among the effective accommodations • 

. (b) Questions may arise regarding whether a suggested ac
commodation poses undue burdens or constitutes a funda
mental alteration.16 In general, housing providers are in 
the best position to make these determinations, although 
their deCisions can be challenged (either informally, 
through the Fair Housing Act enforcement process or 
through the courts). 

(c) Questions may arise regarding whether a suggested ac
commodation is effective. In general, the person with dis
abilities is in the best position to determine whether a 
suggested accommodation is effective, although his or her 

16 	 See Chapter S. 
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decision can be challenged (either informally, through the 
Fair Housing Act enforcement process or through the 
courts) . 

. (d) Sometimes the housing provider is willing to make an 
accommodation which the applicant or resident main• 	 tains is not effective, and the housing provider is not will
ing to make the accommodation which the applicant or ... 
resident prefers. Ifthis remains unresolved, the housing 
provider should make clear that its offer remains open. If 
the resident decides to accept the offered accommodation 
while continuing to maintain that more is needed, the 
housing provider should not refuse to provide the offered 
accommodation. Similarly, the resident's acceptance of 
the offered accommodation should not be considered a 
waiver of any right the resident may have to secure the 
preferred accommodation.17 

(e) The Task Force suggests that ifthe provider and .the 
applicant are not able to reach agreement, the provider 
might ask the applicant ifthere is a third party expert 
whom the person with disabilities recommends as an advi
sor to help the two parties reach agreement.18 

Service Animals Since service animals are auxiliary aids, service animals are not 
and Other Animals subject to additional requirements beyond those contained in the 
in No-Pet lease.19 Reasonable accommodations to allow other animals, in sup
Communities pon ofa disability, may be subject to reasonable rules. However, be

17 This siruation can arise where the housing provider cannot implement the preferred 
accommodation without incurring undu~ burdens; the housing provider is, however, 
obligated to accommodate the disability up to the p'mnt where undue burdens would 
occur. The Task Force points out that, if the housing provider's financial position 
improves in the furure, the previous undue burden constraint may no longer apply, 
and the provider may well be able to implement fully the resident's preferred 
accommodation. 

18 This is an alternative dispute resolution mechanism; disputes can always be resolved 
through the Fair Housing Act enforcement process or through the courts. 

19 It would be a Fair Housing Act violation to refuse to permit a blind applicant to live 
in an apartment with a seeing eye dog [24 CFR §IOO.204(b) Example I]. For assisted 
housing, see HUD Handbook 4350.3112-2S(i), Exhibit 2-2(d) and 1I4-14(b). 

4-22 


http:agreement.18
http:accommodation.17


Reasonable Accommodations 

cause persons with disabilities may not be required to pay for costs 
associated with reasonable accommodations, a pet deposit may not 
be required.2o 

72 	 The Task Force recommends that housing providers adopt the fol· 
lowing approach for considering requests for reasonable accom· 
modation from residents with disabilities to keep animals which 
are not service animals, in communities with no·pet policies: 

(a) When an applicant or resident with a disability asserts 
and can verify that an animal is therapeutic ,for his/her dis
ability, the applicant should make a request for a reason
able accommodation; specifically, to be allowed to keep 
the animal. 

(b) The housing provider may require verification that the 
applicant is a "qualified individual with handicaps" as de
fined in the Section 504 regulations, and the housing 
provider can also require verification that the animal is 
necessary in coping with the disability. 

(c) Ifboth verifications are provided, and the animal has 
special training in helping the applicant cope with a physi
cal impairment, then the animal is a "service animal" as 
defined under §504. Service animals are equivalent to 
other "auxiliary aids" such as wheelchairs and eyeglasses, 
and as such must be permitted. 

(d) If, on the other hand, the animal does not have specific 
disability-related training but is necessary in coping with 
the disability (for instance, if the animal provides emo
tional support to a person with a panic disorder), the ani
mal is a "companion animal" not a "service animal" and 
must be considered under the housing provider's standard 
reasonable accommodation procedure. The Task Force 
suggests that it is likely that the animal should be allowed 
in these instances. 

(e) The resident will be responsible for the animal's care. 

20 	 It would be a Fair Housing Act violation to use, because ofdisability, "different 
provisions in leases ... , such as those relating to rental charges, security deposits, and 
the terms ofa lease" [24 CFR §lOO.65(b)(l)]. 
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(f) If, subsequently, the animal or its care poses a public 
health problem or results in a lease violation, the problem 
must be addressed. The provider may send the resident a 
notice oflease violation. 

• (g) Reasonable accommodations to allow animals, other 

• 

than service animals, in support ofa disability may be sub

ject to reasonaBle rules; however, a pet deposit may not 

be required. 


Several public commenters raised the following issue: residents 
without disabilities who have been denied permission to have pets 
will want to know why their neighbor (who is not known to have a 
disability) is allowed to have a "pet". The Task Force elsewhere rec
ommends that the reasonable accommodation procedure be in writ
ing, and that information on the provider's reasonable 
accommodation policy be distributed at various times during the oc
cupancy cycle; these practices allow the provider to respond to 
these types of Questions by saying that approval was granted in ac
cordance with the provider's written policies. 

Use of Interpreters 
v. Alternative 
Methods 

Situations may arise where a person with disabilities wants an 

interpreter, and the housing provider thinks there is an effective 
and lower cost method (e.g. presenting information in written 
form). 

73 The Task Force recommends that HOD incorporate the following 
items into guidance regarding disputes as to whether the hous
ing provider must provide a sign language interpreter: 

(a) An alternative to providini; a sign language interpreter 
is effective if it removes the banier(s) to equal participa
tion. 

(b) The person with disabilities may not be prevented 
from bringing his or her own interpreter. 

(c) Hlease violations or possible eviction are to be dis
cussed, the housing provider will agree to provide a sign 
language interpreter because of the seriousness ·of the 
topic. 
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(d) If, however, the context of discussion is relatively rou
tine, such as rent which is being paid on time, or a request 
for maintenance service which can be readily communi
cated despite the disability, the housing provider might 
reasonably provide communication in writing. 

(e) The Task Force concluded that most recertifications 
would require a sign language interpreter. In particular, 
an interpreter should beprovided if the recertification in
volves complicated issues, ifthe housing provider sus
pects under--reporting ofincome, ifthe ho:asing provider 
feels that a lease violation may have taken place, if the 
resident indicates that he or she has something major to 
discuss, or ifthere is some equivalent reason to feel that 
very clear, very complete communication is needed. On 
the other hand, if the recertification process is limited to 
the simple exchange ofdocuments, the housing provider 
might reasonably provide communication in writing. 

(f) The Task Force points out that some persons with dis
abilities communicate only in AIilerican Sign Language, 
and are not able to read or write in English. Also, while 
American Sign Language is the most commonly used, 
there are other languages. Before engaging an interpreter, 
the housing provider must be sure that the interpreter is 
qualified in the communication system used by the per
son with the disability. 

Several public commenters asked how the housing provider 
should select a qualified sign language interpreter. Professional in
terpreters are highly skilled individuals with professional rules of 
conduct that deal with training, certification, issues ofaccuracy and 
issues ofconfidentiality. A housing provider is well advised to ob
tain professional interpreter services when there is any concern 
about accuracy of the interpretation to be provided. 

Other commenters were concerned that they might select a sign 
language interpreter who is not qualified in the particular sign lan
guage used by the applicant or resident. The Task Force elsewhere 
recommends that housing providers ask each applicant how the 
housing provider should communicate with the applicant; where 
providers follow this approach, they will learn immediately which 
sign language system is appropriate. 
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Lease Violations 

One public commenter offers these additional suggestions for 
large providers with significant populations needing American Sign 
Language interpreters: make an interpreter available at certain 
times each month; record standard information (how to apply, ex
planation of the lease, house rules) in ASL on video with open cap
tioning; have staff who are fluent in ASL. 

Another public commenter offers these observations concerning 
communication disabilities: (i) taking the time to listen and re
spond to an individual with a communication disability is an exam
ple of reasonable accommodation; (ii) persons with communication 
disabilities often use assistive devices such as alternative and aug
mentative communication devices (" AACs"), Communication 
Boards, voice synthesizers, and Touch or Light Talkers; (iii) exist
ence ofa communication disability does not imply the presence ofa 
cognitive disability. 

As noted earlier in this Chapter, when issuing a notice oflease 
violation, the housing provider must include information on reason
able accommodations for residents with disabilities. If the resident 
proposes a reasonable accommodation, the housing provider must 
consider granting it. The obligation to consider and, where reason
able, grant accommodations to residents with disabilities ends only 
when residency actually terminates. 

Reasonable accommodation requests must be considered even if 
the housing provider believes that the resident's or applicant's "ten
ancy would constitute a direct threat to the health or safety ofother 
individuals or whose tenancy would result in substantial physical 
damages to the property ofothers" [24 CFR §lOO.202(d)]. Before 
making a determination that a "direct threat" would exist, the hous
ing provider must consider whether a reasonable accommodation 
could eliminate the threat. Citing the decision in Arline, the House 
Judiciary Committee stated: 

Thus, ... [pursuant to the FHAA] a dwelling unit need not 
be made available to an individual whose tenancy can be 
shown to constitute a direct threat and a significant risk of 
harm to the health or safety ofothers. Ifa reasonable accom
modation could eliminate the risk, [housing providers] are 
required to engage in such accommodation ... ) 

~. 
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Similarly, the ADA in Title I (Employment) §IOI.3 states "The 
term 'direct threat' means a significant risk to the health or safety of 
others that cannot be eliminated by reasonable accommodation" [42 
USC 12111]. 

"( 

It will sometimes be an appropriate accommodation to delay or 
cancel an eviction proceeding. An example of delay: if a reasonable 
accommodation request is pending, the eviction could be stayed un
til a decision was made. Anexample ofcancellation: if the lease vio
lation is subject to cure, the resident cures the violation, and a 
reasonable accommodation ensures that the violation will not be re
peated, the eviction could be cancelled. 

, . By contrast to the cancellation example, the simple provision of 
"a second chance", in the absence ofany action to cure the violation 
or prevent a recurrence, is not likely to be an appropriate accommo
dation. The Task Force emphasizes, however, that each request for 
reasonable accommodation is an individualized assessment and, in 
some instances, granting a "second chance" could be reasonable. 

A Systematic 74 
Approach to Lease 
Violations 

The Task Force recommends that BUD incorporate into guidance 
the systematic approach discussed below for connecting reason
able accommodations to lease compliance issues, for residents 
with disabilities. 

Reasonable accommodations for residents may effec
tively overcome lease violations; however, not all viola
tions can be overcome via reasonable accommodations, 
and the reasonable accommodation concept does not in
clude waiving essential provisions of the lease. This sec
tion, plus the following two sections, provide an overview 
of lease violation issues including ~ehavior which neigh
bors find objectionable and control of conduct that vio
lates the lease. (Also refer to the discussion Chapter 2 on 
Preventing and Addressing Lease Violations.) 

(a) First, the provider must ask "what is the effect ofthe 
lease violation?" This is intended to determine the actual, 
practical impact. Once this is determined, the provider is 
well placed to judge whether an accommodation can ame
liorate or eliminate the practical impact. For example: 
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- a resident might violate the lease provision prohibit. 
ing repeated late payment. The practical impact is ad· 
ditional administrative time to pursue, and process, 
the late payment. H the provider decided to accept con
tinued late payment of the rent, the provider would 
shoulder an additional practical impact that ifthe rent 
were nol-paid at all in some future month, the eviction 
would not be started until relatively late in the month 
(which would result in additional financial loss to the 
provider). 

- a resident might be unable to have the housing 
provider inspect the apartment. The practical impact 
is that the provider is not aware of damages which 
may have occurred, or of maintenance which may 
need to be done. 

- a resident might not be able to come to the office 
for recertification. The practical impact is additional 
administrative time to devise an altemative location 
or technique for hol~g the recertification interview. 

(b) Having determined the practical impact, the provider 
then needs to assess whether the requested accommoda· 
tion eliminates, or sufficiently reduces, the practical im
pact, so that there is now a reasonable likelihood that the 
resident will succeed with lease compliance in the future. 

(c) For the housing provider, the key is to step outside the nar
row point ofview ofadministrative convenience and technical 
lease compliance, and judge whether the practical purpose 
of the lease requirement can be met in a creative way 
which will work for the person with disabilities and for the 
housing provider. ' 

Behavior that 
Neighbors Find 
Objectionable 

75 The Task Force recommends that HUD incorporate into guidance 
the following approach to reasonable accommodations and ob
jectionable behavior: 

(a) Housing providers must distinguish between behavior 
which is merely irritating (and which is not in violation of 
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the lease), and behavior which is sufficiently destructive 
of the rights ofother residents that it violates the lease. 
(See Appendix 8, Three Levels ofProblematic Conduct.) 

(b) Residents do not have a right to be shielded from see
ing or interacting with persons with disabilities. 

(C) Housing providers should take into account the degree 
to which behavior is inv.oluntary; many disability condi
tions result in behavior which cannot be readily control
led and which some persons may consider annoying or 
disturbing. In these cases, housing providers should gener
ally accept the behavior and discuss, with the disabled 
resident, his/her willingness to permit or participate with 

. the provider in providing information to his/her neighbors 
that will allay their concems and eliminate further con
flict between the resident and his/her neighbors. 

(d) Where the housing provider judges that the behavior 
does not constitute a lease violation, experience suggests 
that education of the objecting resident (ideally by a neu
tral, expert third party, with the goal ofincreasing the ob
jecting resident's sensitivity, compassion and tolerance) 
may be necessary so that the situation does not escalate. 
(Refer to Appendix 8 on Three Levels ofProblematic Con
duct.) 

Appendix 8 also includes the "Mr. Smith" case study regarding 
unusual behavior. It illustrates the above principles quite well. Ad
ditional reasonable accommodation case studies are also included in 
this appendix. 

Lease Compliance Lease violations may result from disability-related behavior, 
and frequently the resident can alter his/her behavior through sup
ponive services, peer group suppon, medication, counseling or 
other types of"suppon." (In this discussion, the term "suppon" is 
used to refer to all of these techniques). 

76 The Task Force recommends BUD incorporate into guidance the 
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following approach to reasonable accommodations and lease 
compliance: 

(a) Ifan applicant has a history ofbehavior which, ifdis
played by a resident, would result in a material violation 
(or repeated minor violations) of the lease, the housing 
provider may deny the application; the notice of denial 
must include information regarding the reasonable accom
modation procedure. 

(b) Ifa resident commits a material violation (or repeated 
minor violations) of the lease, the housing provider may 
issue a notice of lease violation or lease termination; this 
notice must include information regarding the reasonable 
accommodation procedure. 

(c) All notices ofdenial, lease violation and lease termina
tion must include the opportunity for an informal meeet
ing (or other equivalent procedure, depending on the 
specific housing program), and must include the opportu
nity to discuss reasonable accommodations. 

(d) If the applicant or resident asserts that she is a person 
with disabilities, asserts that the behavior was a result of 
her disability, asserts that the behavior is now under con
trol, and requests a reasonable accommodation, the hous
ing provider must consider the request and may require 
that the applicant or resident provide verification for her 
assertions. 

(e) In making these decisions, the housing provider may 
take into account (i) the seriousness of the conduct and 
(ii) the likelihood that the suggested accommodation will 
prevent recurrence ofthe unaeceptable conduct. For ex
ample, if the person committed a serious offense whose 
repetition would be especially harmful in a multifamily 
setting, the housing provider would reject the reasonable 
accommodation plan unless the applicant or resident pre
sented particularly credible evidence that the behavior is 
not likely to be repeated. 

(f) If, in the future, a resident fails to comply with his or 
her "support" program, this does not constitute grounds 
for enforcement action by the housing provider. The hous
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ing provider's concem is that lease compliance be main
tained; how lease compliance is maintained is solely the 
concem ofthe resident. 

',i' 

(g) If, after receiving a reasonable accommodation, a resi
dent violates the lease, the housing provider may pursue 
enforcement of the lease, up to and including eviction 
(where the action constitutes material noncompliance 
with the lease or repeated minor violations). The Task 
Force points out, however, that where (i) the new lease 
violation is related to a disability and (ii) the previous rea
sonable accommodation was not intended to overcome 
this aspect ofthe disability, another reasonable accommo
dation may be appropriate. 

The Task Force has different points ofview about how provid
ers should treat conduct involving "serious offenses" as described in 
the preceding paragraph. Both points ofview are presented for con
sideration: 

(1) There are some offenses which are so serious (arson, 
child molestation, rape, aggravated assault) that because of 
provider liability, housing providers are justified in denying 
housing regardless of mitigating circumstances. 

(2) No matter how serious previous conduct was, rehabilita
tion and behavior change must always be considered. 

Other 77 The Task Force recommends that HUD issue guidance to make it 
Recommenda clear to housing providers and others that reasonable accommo
tions dations are applicable to HUD's own rules and regulations, and 

that HUD develop a regulatory accommodations procedure to 
standardize the process and allow 'for a d~cision in timely man
ner. 

Just as housing providers must consider changes to their poli
cies and procedures in order to accommodate disabilities, so also 
must HUD consider changes to its regulations, Handbooks and 
other guidance in order to accommodate disabilities. Where HUD 
requirements interfere with or prohibit an accommodation, the 
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78 

79 

provider can request that the rule or procedure be altered to permit 
the accommodation to go forward. 

The Task Force believes that the following example of reason
able accommodations will occur frequently enough to justify spe
cific treatment inHUD guidance: 

Upon the joint request ofboth the resident and housing providers, 
the Task Force Recommends that HUD Field Offices permit a 
resident ofa HUD-assisted property to transfer directly to a simi
lar housing assistance program at another HUD-assisted prop
erty without first being phlced on a waiting list. , 

By "similar", the Task Force means: public housing and project
based Section 8 are ,similar in that both programs provide a deep 
subsidy to the resident. (Thus, unless there is a change in circum
stances, the rent paid would not be affected by the transfer.) 

Other programs where rent is not affected by the transfer are: 
Section 8, RAP and Rent Supplement; §236 without Section 8 and 
§221(dX3) BMIR without Section 8 are similar. (See Chapter 2 of 
the report for a discussion on transfers.) 

The Task Force recommends that the Public Housing lease regula
tions and the assist~ housing model lease be revised to include 
the following language (or equivalent) regarding reasonable ac
commodations: 

Upon request by a resident with a disability, the landlord 
will grant a reasonable accommodation to provide the 
resident equal access to and use ofthe housing program, 
unless to do so would cause undue burdens or constitute a 
fundamental alteration in the nature of the housing pro

.. gram. 

Reasonable accommodations should be identified as a provider 
obligation under the lease. 

HUO's Role and 80 The Task Force recommends that HUD establish a Section 
Technical 504/FHAA hotline, in order to facilitate (but not ratify or certify) 
Assistance reasonable accommodation decisions by housing providers. The 

hotline should include access to a computer bulletin board and 

4-32 



Reasonable Accommodations 

provisions for linkage to the broad-based clearinghouses pro
posed in Chapter 8 ofthis report.", ; 

The Task Force emphasizes that this hot line should operate on 
the principle that reasonable accommodation situations are unique, 
and not subject to formula-based solutions. The hotline staff should 
be knowledgeable in fair housing law, the disability laws, the vari
ous types ofdisabilities, HUD~s housing programs, and disability-re... 
lated resources. Advice.should be documented and available in an 
accessible format. The hotline sho~dd be equipped with a TDD 
(telecommunicati()ns device fori t,he. deaf). 

The bulletin board should provide access to information and ma
terials on reasonable accommodation successes, Fair Housing and 
Section 504 court decisions that affect providers, and general infor
mation or publications (in alternative formats) on Section 504, 
FHAA, and ADA. 

A public commenter suggested the Job Accommodation Net
work as an excellent model for the h9tline. 

Both providers and advocates have been disappointed by HUD 
program personnel's lack of information and knowledge of the civil 
rights statutes. While our first choice is to have appropriate local 
and headquarters staff conversant with - if not expert in - civil 
rights law, the Task Force would at. least like to see a core group of 
people (hot line staff) who are experienced in both housing program 
operations and civil rights law available to answer questions from 
providers, advocates and others. This core group could also act as 
an internal resource for other HUD staff in the development of 
regulations, policies and programs, etc. 

81 	 The Task Force Recommends that HUD provide training to staff 
in the field offices, or identify specific headquarters staff (per
haps part of the hot-line service) whose responsibility it will be 
to answer resident and provider questions aJ:»out conflicts be
tween civil rights requirements and housing program require
ments. 

82 	 The Task Force recommends that the Assistant Secretary for Pol
icy Development and Research contract with a qualified third 
patty consultant to research, develop and publish a guidebook 
on reasonable accommodations. As providers and advocates 
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gain experience with housing related. KftI'D...,!p'j .~ 

book should be updated. 

Housing providers are encouraged. to review' the AU,!" pm its, 
sample forms, and sample notice language in .Appc::odK I adlI!-= 
this information in crafting their policyaDd pmcrdun:L l'1EIr!1m
terials were refined in response to public cmnncms.· 1kTask 
Force does not intend that HUD adopt these ma.oiakCl[CIIIP"'.# 
or require their use; rather, the Task FOl1.':e intends th.n~·lE& 
ized by individual housing providers in the degeJopmcm oflIIIIl::D
als appropriate for use in their co~ The Task Fm:re 
believes that these materials will be useful to HUD md ID iaaiDf 
providers in developing materials that n:Oett the reconu"H\dpijpni, 

of the Task Force. However, there is no assur.mce that ~ 
providers who use these materials will be found to be in cxwmpJi;m:::: 

with the law. 

\ 
l 
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iP;undamental Alterations, Undue 
Financial a.nd Administrative Burdens 

Introduction Both the Section 504 and FHAA regulations anticipate that, at 
some level, the compliance action requested or required may ex
haust available resources or so alter the housing program that the ac
tion becomes infeasible. Housing providers are required to judge 
the feasibility of compliance actions against two criteria: fundamen
tal alterations in the nature of the program'and undue financial and 
administrative burdens. This chapter frames these issues in the con
text of program operations and management. 

Fundamental alterations in the nature of the program and un
due financial and administrative burdens raise issues of resource 
management, capital planning, and ultimately, program funding. 
Many compliance actions can be absorbed with existing program 
funds, but the cost ofmaking some programs accessible and re
sponding to some requests for accommodations will require that 
Congress recognize the need for increased funding levels. Greater 
flexibility in HUD's rules governing the use of operating and capi
tal budgets is also required. Specific changes in budget operating 
procedures and formula calculations are recommended. The Task 
Force also makes a general recommendation to increase the·level of 
modernization funds for both public and assisted housing. 

This chapter includes: 
• 	 Examples ofactions that might result in fundamental altera

tions; 
• 	 Suggestions for evaluating fundamental alterations in light of 

the program purpose and service delivered on site; 
• 	 Treatment of profit at assisted housing properties; 
• 	 Principles that describe how the undue burdens test is unique to 
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each reasonable accommodation request and how to judge the 
impact ofcompliance actions against available program re
sources; 

• 	 Use ofoperating and capital budgeting line items for reasonable 
accommodation and other compliance requirements; 

• 	 Program factors to consider when assessing undue burdens; 
• 	 Procedural frameworks for evaluating undue financial burdens 

in public and assisted housing; i,. 
• 	 A plan for identifying unfunded accessibility needs. 

Relationship to 
Congressional 
Mandate 

The Congressional authorization for the Task Force required 
the Task Force to develop, "sufficient guidance to owners and man
agers ... to assess the need to provide, and appropriate measures for 
providing, reasonable accommodations under the Fair Housing Act 
and Section 504 ...." "Assessing the need to provide" reasonable ac
commodations requires an understanding of how far a provider 
must go in satisfying the request for reasonable accommodations. 
The discussion of reasonable accommodations is incomplete with
out a review of fundamental alterations and undue burdens as these 
two terms used to define "reasonable" in Section 504. 

Fundamental 
Alteration in the 
Nature of the 
Program 

What is a fundamental alteration in the nature of the program? 
There is no precise definition in either Section 504 or the FHAA. 
Case law on Section 504 offers the only guidance so far. Indeed the 
concept offundamental alteration derives from the Supreme 
Coun's decision in Southeastern Community College v. Davis, 442 U.S. 
397,410 (1979). Professor Roben L.Burgdorf,Jr., writing in his ar
ticle tided "Equal Access to Public Accommodations,"! describes 
the Davis case this way: ; 

... the Coun ruled that a university did not have to modify its 
clinical nursing program by convening it into a program of 
academic instruction in order to accommodate a woman 

Robert Burgdort "Equal Access to Public Accommodations," in West, Jane, cd., TIre 
Americans with Disabilities Act, From Po&y to Practiu, Milbank Memorial Fund (1991), 
p.l90. 
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with a hearing impairment ... Lower courts have further out
lined the concept: reasonable accommodations are not man
dated if they would endanger a program's viability; massive 
changes are not required; nor are modifications that would 
'jeopardize the effectiveness' of the program or would in
volve a 'major restructuring' ofan enterprise; and modifica
tions that would so alter an enterprise as to create, in effect, a 
new program are not required. 

Professor Burgdorf continues by offering a definition of funda
mental alteration as, "(I) a substantial change in the primary pur
pose or benefit ofa program or activity; or (2) a substantial 
impairment ofnecessary or practical components required to 
achieve a program or activity's primary purpose or benefit." 

The two parts ofProfessor Burgdorfs definition may be thought 
ofas follows: in the first instance the program is fundamentallyal
tered by addition (e.g. changing a "regular housing program" into 
an enriched program by the addition of social services); in the sec
ond instance the program is altered by subtraction. (E.g. waiving 
screening criteria for an applicant, eliminating essential lease provi
sions for a resident; for PHAs, revising the Comprehensive Grant 
Program or ClAP budget - the modernization budget - so that 
funds for critical repairs are unavailable; for assisted providers, ex
pending limited funds so that a property is unable to make its mort
gage payment.) 

In considering how to apply the fundamental alterations test, it 
is important that providers distinguish between accommodations 
that may result in fundamental alterations and those that may cre
ate undue financial and adniinistrative burdens. Accommodations 
that change the nature of the program are fundamental alterations. 
Accommodations that create changes in .the administrative ele
ments of the program, without altering the primary purpose or bene
fit of the program, are not fundamental alterations. The difference 
is significant. 

Testing for fundamental alterations in the nature of the pro
gram is not cost-based; even if the provider has the resources, the 
provider is not required to take the action. Undue burdens must be 
tested every time a request is made. Requests for accommodations 
to procedural elements are subject to the undue burdens test. 

83 The following are examples of actions that might result in a funda
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mental alteration in the nature ofthe program. The Task Force 
recommends that these examples be included in BUD guidance 
on this issue: 

(a) actions2 that require substantial modifications to, or 
I elimination of, essential lease provisions or program eligii 
'.1' 
.: I bility or screening requirements based on the obligations 

oftenancy3 (e.g. admission of an unqualified family); ...I~ 
! 
I (b) actions that require a provider to add supportive serv

ices, e.g. counseling, medical" or social services, that fall\ 
outside the scope of existing services offered by housing 
providers to residents at the project; 

(c) actions that require a provider to offer housing or bene
fits ofa fundamentally different nature from the type of 
housing or benefits that the provider does offer; 

(d) actions that substantially impair the provider's ability 
to meet its essential obligations as a landlord, as defined 
in the lease (the question here is what is the program 
benefit delivered and how is it impaired? Essential 
provider obligations under the lease might include man
agement, administrative, maintenance, or other services 
required for the operation ofthe program or upkeep of the 
property.) 

The Task Force does not intend that the above examples serve 
as arbitrary standards. Rather, provider determinations with respect 
to fundamental alterations must be made on a case-by-case basis. 
Declaring a requested accommodation to be a fundamental altera
tion does not eliminate a provider's compliance responsibilities. Un
der Section 504, if an action would result in a fundamental 

2 "actions" means both structural and non-structural compliance actions. 
3 The Task Force has defined five essential obligation of tenancy: 1) to pay rent and 

other charges under the lease in a timely manner; 2) to care for and avoid damaging 
the unit and common areas; to use facilities and equipment in a reasonable way; to 
create no health or safety hazards and .to report maintenance needs; 3) not to interfere 
with the rights and enjoyment ofothers and not to damage the property of others; 4) 
not to engage in criminal activity that threatens the health, safety or right to peaceful 
enjoyment ofother residents or staff; and not to engage in drug-related criminal 
activity on or near the premises; and. 5) to comply with necessary and reasonable 
rules and program requirements of HUD and the housing provider; and to comply 
with health and safety codes. See Chapter 1. pp. 3·4 for a review of these obligations. 
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alteration, providers are still required to take any action that would 
not result in a fundamental alteration but would nevertheless en
sure that persons with disabilities receive the program benefits and 
services. 24 CFR § 8.24 (a) (2). 

The Task Force notes that structural alterations have little likeli
hood of fundamentally altering a program. Rehabilitation ofa unit 
or common area does not change the nature of the program, rather 
it creates physical accessi'6ility for program participants. In most 
cases, unit rehabilitation can be accomplished so that units are 
adaptable, thus retaining the ability to serve,persons with or with
out disabilities. 

Some structural alterations required by Section 504 are property
based compliance actions. For example, Section 504 requires that a 
minimum of 5% of the units in a property undergoing substantial 
rehabilitation are to be made accessible for people with mobility im
pairments.4 These actions are not subject to the fundamental altera
tions test. 

Statement of 
Program Purpose 

84 

Housing providers who prepare a statement of program purpose 
have taken a useful first step towards understanding what may con
stitute a fundamental alteration. 

The TaskForce recommends that BUD provide guidance on the 
issue offundamental alteration, suggesting that, as part of the 
self-evaluation process, housing providers prepare a Statement 
ofProgram Purpose and Services. The Statement ofProgram 
Purpose is intended to cover those existing services offered or 
paid for by the provider as part ofthe housing program, e.g. main
tenance. (Hservices at the property change over time, the state
ment can be revised.) The statement should identify: the 
housing program, the eligible population group(s) served, what 

4 	 The Section 504 regulations establish property-based accessibility actions. These 
actions require the removal of physical barriers in housing and non-housing facilities. 
Section 504 includes a compliance target that a provider rehabilitate up to 5% of the 
units at a site for persons with mobility impairments, and 2% for persons with hearing 
and vision impairments. These property-based actions are not subject to any 
consideration offundamental alteration. 
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housing-related or other services, ifany, are provided at the site, 
and any aspects of the property or program that make it unique. 

The statement should be drafted in plain language and be used 
to inform applicants or others of the nature of the program deliv
ered at the site. Inclusion ofsuch a statement in the self·evaluation 
does not indemnify a provider against legal action challenging a fun
damental alteralion determination. 

Considering 
Services Delivered 
On-Site 

85 

86 

In addition to housing services mandated by the lease, many 
housing providers coordinate or contract for third party services to 
be delivered on-site. Therefore, when considering fundamental al
terations to the program, it is appropriate to make a distinction 
among the following: 
• 	 essential housing services provided by the owner or PHA and re

quired by the lease. Such services may be provided directly or 
by contract (e.g. responding to work order requests, elevator 
maintenance,pest control, etc.). 

• 	 supportive services provided directly by the owner or by con
tract; and, 

• 	 supportive services provided by third parties at locations made 
available by the provider (e.g. daycare where a provider leases 
space to the operator of the daycare). 

The Task Force recommends that only those services provided by 
the property and under the direct control ofthe housing provider 
be considered when evaluating fundamental alterations. 

In addition the Task Force recommends that, where on-site serv
ices are delivered by a third party, housing providers should 
spell out responsibility for ~.ompliance with Fair Housing and 
Civil Rights laws in a written agreement with the third party. 

The Task Force does not intend that housing providers add new 
services to sites or take on the role ofsupportive service provider as 
a result of these recommendations. See Chapter 7 of the report for 
further discussion on supportive services. 
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%,\,Fundamental 	 The Task Force debated whether an accommodation that 

'It;'~ Alterations and - caused an assisted property to fail to make a distribution (owner 

(t'; Profit Distribution profit) constitutes a fundamental alteration. Considered in light of 


'>.' in Assisted Housing Professor Burgdorfs definition presented earlier in this chapter, the 
,(, 	 " 

failure to make the distribution does not, on its own, represent a 
substantial change in the primary purpose or benefit of the program. 

In any business enterprise, profit is not guaranteed. Owners may 
be forced to forego distri6utions for other reasons (e.g. major re
pairs required). However, there may be situations where the use of 
funds that would normally be distributed to the owner constitute 
undue financial burdens. 

87 The Task Force recommends that the issue ofprofit distribution is 
not an issue offundamental alteration, rather, foregoing profit to 

, () 

make a reasonable accommodation should be considered in the 
context ofundue financial and administrative burdens. 

Undue Burdens Reasonable accommodations are also limited by the resources 
available to the provider. Compliance actions (alterations to struc
tures as well as changes to policy) are not required if they create un
due financial and administrative burdens. Undue financial and 
administrative burdens apply to both individual requests for accom
modation as well as certain property-based compliance actions es
tablished in Section 504. See 24 CFR § § 8.21 (b), 8.23(b) and 
8.24(aX2). 

88 	 The Task Force recommends that BUD incorporate into its guid
ance on undue burdens all of the following principles: 

(a) The undue financial and administrative burden limita
tions apply to individual requests for reasonable accom
modations and certain property-based compliance actions 
as defined in the Section S04 regulations. See 24 CFR §§ 
8.2I(b), 8.23(b), 8.24(a)(2). 

(b) With respect to individual requests for reasonable ac
commodations, the determination ofundue burdens is 
unique to each case. There are twO' primary reasons for 
this: 
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(i) An accommodation will be unique to the individual 
with disabilities; individuals with the same disability 
may not need, or desire, the same level of accommoda
tion. There is no standard approach. What works for 
one person may not work for another in the same situ

• 
ation. 

(li) The cost ef the accommodation will be measured 
against the resources available at the time of the re
quest. Not only is the nature of the accommodation 
unique, but so is the assessment of the resources avail
able. 

(c) Resources are not static. They are depleted and re
newed over time. In considering undue burdens, resource I
variables might include: size and type ofprogram, avail \ 
ability of staff, legitimate safety requirements necessary 
for safe operation including crime prevention measures, 

\property income and expenses, capital improvements !
planned or underway, prior commitments to reasonable 
accommodations or program accessibility, the point in 1 

the budget year at which the accommodation is requested 
and availability of other funds. (See more detailed discus
sions later in this Chapter.) 

(d) For housing providers, the annual budget (income and 
expenses) is the best resource indicator. The budget 
should also be considered in light of any other resources 
available to the provider. Examples of other resources in
clude: for PHAs, modernization funds through the Com
prehensive Grant Program (CGP) or the Comprehensive 
Improvement Assistance Program (ClAP); for assisted 
owners, permitted use of reser.ves, special adjustments to 
the Annual Adjustment Factor (AAF); for both PHAs and 
assisted owners, availability of local or state funds (either 
directly or through the resident or applicant), help from 
non-profits, volunteer agencies, churches and state/local 
agencies. 
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It is important to note that there are substantial differences in 
the financial management ofpublic and assisted housing. Assisted 
housing uses propeny-based financial management. The ownership 
entity is unique to each propeny, as are the income and expenses. 
Current regulations require that resources from properties under 
common ownership not be mixed. A property will have a separate 
subsidy contract or regulatory agreement for assistance. Also, the 
subsidy can be "layered" (e.g. mortgage interest reduction plus Sec
tion 8) and the "arrangement" ofsubsidy is particular to the prop
erty. 

Public Housing is now required to institute a system ofproject
based budgeting. However, the operating budget for a PHA is con
solidated, that is, the budget for each propeny under management 
is folded into a comprehensive document that covers the entire 
agency. Subsidy is determined based on agency-wide calculations 
and costs are allocated over many properties. 

Another difference between assisted and public housing is ac
cess to capital improvement funds for modernization. PHAs with 
over 250 units obtain modernization funds through the formula
based CGP. Each year, CGP funds are allocated by formula to the 
PHA. Amounts will vary as the formula is adjusted by HUD or pro
gram funding levels are changed by Congressional appropriations. 
Under the CGP, PHAs prepare a five-year plan for repairs and reha
bilitation. Typically, the five-year plan includes funds for the prop
erty-based compliance actions required by Section 504 and 
identified in the agency's transition plan. HUD has made the provi
sion of Section 504 accessibility a priority work item for CGP and 
ClAP. (See HUD Handbook 7485.3, p. 4-2, mandatory standards, 
and p. 6-6, work necessary to comply with Federal requirements.) 

The ClAP is for PHAs with 250 or fewer units. This is a com
petitive program and small PHAs have no guarantee of receiving 
ClAP funds. 

In general, for both PHAs and assisted housing, the costs associ
ated with a unit being unoccupied during the time it is being made 
accessible for an applicant or tenant would not be an undue finan
cial burden. In particular, the applicant or tenant is not responsible 
for rent on the unit until the unit is accessible and occupied. 
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Budgeting for 89 The Task Force recommends that HUD provide guidance specify
Reasonable - ing that public housing providers budget ClAP or CGP funds for 
Accommodations both structural alterations and reasonable accommodations. The 

Task Force further recommends that BUD track Section 504 im
.", 	 provements by establishing a new account or subaccount in the 

Chart ofAccounts applicable to these programs . 
... 

90 	 The Task Force recommends that Congress increase the level of 
modernization funds available to address the alterations and ac
commodations required by Section 504. 

91 	 The Task Force recommends that HUD provide guidance specify
ing and permitting assisted providers to budget for structural al
terations and reasonable accommodations including the 
establishment ofa budget line item for such improvements. The 
Task Force further recommends that BUD make such costs eli
gible for budget-based rent increases and clarify to its field of
fices that providers are: 

(a) permitted to seek revisions and amendments to the 
property budget; and, 

(b) to use other funds, including replacement reserves and 
residual receipts, available to the property in making al
terations or accommodations for persons with disabilities, 
and that requests for such funds be processed in an expe
dited manner. 

In making the above recommendation for assisted housing, the 
Task Force recognizes that, unlike the CGP for Public Housing, 
assisted properties have no comparable resource for capital im
provement funds. The Task Force notes that many assisted 
providers operate with an Annual Ad~ustment Factor (AAF) that 
limits rent increases. 

92 	 The Task Force recommends that Congress direct BUD to add , 
.'reasonable accommodations and accessibility costs to the list of 

special rent adjustments. 

The Task Force notes that lack of funds budgeted specifically 
for alterations or reasonable accommodations does not relieve a 
provider of responsibility to respond to a request for accommoda
tion. All requests for accommodations are subject to the undue fi
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nancial and administrative burdens tests outlined in Section 504 
and described further in this chapter. The overall financial re
sources available to the provider must be considered in assessing un
due financial burdens. 

In making the above recommendations for assisted housing, the 
Task Force recognizes that, unlike the CGP for Public Housing, as
sisted properties have no comparable resource for capital improve
ments. ... 

Assisted properties may undertake improvements and fund such 
improvements from a variety of sources: Section 241 supplemental 
loans; with HUD approval, an owner's loan to the property; ad
vances by the owners to the property; flexible-subsidy or capital im
provement loans for troubled properties; funds resulting from a 
change in ownership; with HUD approval, releases from residual re
ceipts (ifany); with a HUD approved repayment plan, advances 
from replacement reserves; and State and local grants. 

The amounts available, and a property's eligibility to tap these 
sources, varies considerably. Aside from any grant funds a property 
may receive, the common denominator in the preceding list of 
sources is the ability of the property to repay the advance, the loan, 
or the withdrawal from replacement reserves. The assisted property 
stands or falls on the meritS of its operating budget and the re
sources generated from that budget. Within the resources defined 
by the ope~ting budget, each property should establish a line item 
for Section 504 improvements and accommodations. Use ofaddi
tional funds should be considered only after budgeted amounts are 
exhausted. 

The differences between public and assisted housing in the 
structure of the operating budget and access to and "financing" of 
capital improvements require different approaches in measuring un
due burdens. 

Factors to Consider 
when Assessing 
Undue Burdens for 
Public Housing 

The factors listed below are applied on a case-by-case basis. Not 
every request for accommodation will trigger a PHA assessment of 
undue financial and administrative burdens. Rather, a PHA will 
consider the factors only when the circumstances and resources 
available at the time of the request require an assessment ofundue 
burdens. 

5-11 
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93 	 The Task Force recommends that HUD provide guidance to 
PHAs that includes factors for assessing whether a requested 
reasonable accommodation creates undue financial and adminis

[ 

'[ 
I 	 , trative burdens. Such guidance should include the following fac

tors:5 

(a) The size of the program budget including any modern
ization funds available (see below). 

(b) The number and availability of PHA employees.6 

(c) In the current budget year, any serious negative im
pact on the PHA's financial stability. 

(d) Expenditures that are beyond the PHA's financial abil
ity (even with an operating budget revision) because of 
limitations in the total amount of operating funds avail
able to the PHA ana the other expenses the PHA must in
cur during the operating period. 

(e) In the current budget year, the ability of the PHA to 
make a deposit to reserves where the level of reserves is 
at or below 25% of the required level.7 (Also see discus
sions later in this chapter.) 

(f) The requirement for additional withdrawals from re
serves when, in the current budget year, the PHA is run
ning a budget deficit and modernization funds are not 
available to make the accommodation; 

(g) Expenditures that are beyond the amount programmed 

S 	 In the conteXt ofphysical modifications to facilities, PHAs should also consider 
whether the accommodation requires alterations that are structurally impracticable as 

. 	defined in the Section S04 regulations and the Uniform Federal Accessibility 
Standards (UFAS). In including funqamental alterations and undue burdens, Section 
S04 sets five limits on compliance actions. Chapter 4, p. 4-12, lists the five limits. 
Three, like structural impracticability, are defined by the regulations. Fundamental 
alterations and undue burdens, however, are described in the regulation but defined 
by the recipient. 

6 	 This factor does not mean that PHAs may exclude consideration ofcontract services 
to achieve the accommodation. 

7 	 The maintenance ofadequate reserves is one the primary indicators of the financial 
strength ofa PHA. HUn includes a reserve level indicator in its Public Housing 
Management Assessment Program (PHMAP). PHMAP is the standardized grading 
system HUn uses nationwide to evaluate PHA operations and performance. 

I
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for accommodations (including physical alterations) in 
the PHA's annual statement of the five-year action plan 
for the CGP or ClAP application, taking into account the 
need for the other work included in that annual statement 

; . 	 or application;8 

(h) A significant change to a critical element in a PHA's 
.~ ) . , five-year plan (e.g. a proposed accommodation requires • I ~ ... 

that lead-based paint removal be deferred, repair ofdam
aged roofs be postponed, repair or replacement of life, 
health, or safety systems be postponed) .. 

fl. 	 (i) The ability of the PHA to complete planned improve
ments or repairs, including normal maintenance, that are 
essential to maintaining decent, safe and sanitary living 
conditions. 

(j) Substantial increases in administrative workload. For 
example, in the current budget year the accommodation 
affects program operations so that the PHA is unable to: 

(i) perform essential management duties as expressed 
in the lease (e.g. reexaminations or required unit in
spections); 

(li) perform administrative or maintenance duties es
sential to the operation of the program (e.g. rent collec
tion, routine or preventive maintenance); 

(iii) meet program operating requirements as ex
pressed in the Annual Contributions Contract, other 
agreements, or the PHMAP performance indicators; or 

(iv) respond to a court order. 

(k) Negative impact on services provided by the PHA and 
mandated by the lease or other agreements. (Excluding 
'services provided by third parties where such services are 
not under the direct control or funded by the PHA's oper
ating budget.). 

(I) Access to and availability ofother funds. 

8 Ifan expenditure is beyond the amount programmed, the PHA must consider budget 
revisions and other sources offunds in its assessment of undue burdens. 
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Note: PHAs must be able to document both the negative financial 
and administrative impacts that contribute to a determination that 
undue burdens exist. 

The Task Force wants to be clear that the above factors for 
PHAs and those for assisted housing do not establish national stand
ards for undue burdens. The presence of a single factor does not 
automatically indicate that an undue financial or administrative 
burden exists. PHAs must consider all relevant factors when assess
ing the potential for undue burdens. How the listed factors affect a 
requested accommodation will be unique to the circumstances of 

:j 
the person with a disability and the resources available to the PHA. 

~ 
For PHAs, two sources of funding are available for accommodar 

,I 
\' , 

tions: the operating budget and capital improvement funds avail
~.' , able through CGP or ClAP. To justify a claim of undue financial 'i I 

burden, a PHA must demonstrate that both sources of funds are un
able to cover the cost of the accommodation. 

When the cost of procedural or physical modifications is small, 
most PHAs will use operating funds to pay for reasonable accommo
dations because operating subsidy, though very limited, is the most 
flexible form of funding available. When the cost of an accommoda
tion is too great to be absorbed by the operating budget, the chief 
undue administrative burden is HUD's lack of an operating subsidy 
appeals process. 

I 

94 	 The Task Force recommends that BUD issue regulations to imple
ment existing legislation that creates a Performance Funding 
System (PFS) appeals process.9 Such a process would permit 
HUD consideration o(appeals based on circumstances driven 
by Fair Housing and Section 504 compliance actions. 

95 	 The Task Force recommends increasing a PHA's Annual Expense 
Level (AEL) by a factor that,refiects the "normal" aDDual ex
pense for reasonable accommodations where the aDDual expense 
for reasonable accommodations would be established on the ba
sis of the prior year's data. It should be noted that, even ifPHAs 

9 	 HUD funds the difference between the PHA's operating costs and their rental income 
using a complex formula called the Performance Funding System (PFS). Each year, 
HUD issues an inflation factor that PHAs use to determine the total amount of 
funding or Allowable Expense Level (AEL) available. 
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do not receive this increase in the AEL, they must still consider 
other funding sources such as ClAP and CGP. 

In considering the use ofmodernization funding, it must be 
kept in mind that a PHA's ability to spend it in a year other than 
that for which it was programmed is, at present, very limited. When 
faced with a very costly physical alteration to dwelling or non-dwell
ing facilities, most PHAs write the work into the next year's annual 
statement for modernizatioD"or ClAP application. When it comes to 
modernization, it is important to remember that PHAs have no re
serve for replacement - so modernization funds are used for a wide 
variety of physical improvements from lead paint abatement to re
placement of unsafe utility distribution systems to rehabilitation of 
entire buildings' systems and structures. 

Given the statutory requirements for resident participation in 
the process ofplanning and prioritizing modernization work and a 
public hearing on the plan, plus the variety ofwork needed, PHAs 
have to parcel out their continuing responsibilities to make physical 
alterations under Section 504. For PHAs, the issue is usually wait
ing until the needed activity can be programmed into modern
ization. 

Factors to 96 
Consider when 
A~sessing Undue 
Burdens for 
Assisted Housing 
Properties 

The Task Force recommends that HUD provide guidance to the 
owners of assisted housing for assessing whether a reasonable 
accommodation creates undue financial and administrative bur
dens. Such guidance should include the following factors: 

(a) The size ofthe program or property budget. 

(b) The number and availability of employees at the prop
erty. 

(c) Income v. expenses; availability of surplus cash; ac
cess to residual receiptslO and/or replacement reserves; 
availability ofother sources of capital apart from income 
generated by the property; feasibility of a rent increase. 

10 	 For properties where no residual receipts exist, the Task Force recommends 
alternative funding sources. See Recommendations 89, 90 and 91 in this Chapter. 
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(d) In the current budget year, a serious negative impact 
on the property's financial stability as expressed in its an
nual operating budget and required payments to replace
ment reserves. ( E.g. inability to repay advances from 
owners and agents or pay owner distributions at some 
level;ll inability to pay operating expenses at prices and 
wages that are Bormal and reasonable for the market in 
which the property is located.) 

(e) The property's ability to meetFmHA, HUD, other gov
ernmental, or private lender requirements to operate in 
sound financial condition as expressed in regulatory, man
agement, subsidy or financing agreements. (E.g. inability 
to fund mortgage payments or tax and insurance escrows 
at levels adequate to pay the next due tax and insurance 
statements.) 

(f) Ability of the property to complete planned improve
ments or repairs, including adequate tenant-response 
maintenance and preventive maintenance essential to 
maintaining decent, safe and sanitary living conditions. 
(E.g. inability to fund preservation of the physical asset by 
completing major repairs and capital improvements, as 
provided for through regular deposits to replacement re
serves and cash generated from operations.) 

(g) Ability of the property to maintain full occupancy. 
(However, the Task Force emphasizes that, under no cir
cumstances, maya provider argue that by making an ac
commodation, including making the property and 
dwelling units accessible, the property will be less attrac
tive and therefore more difficult to market.) 

(h) Substantial increases in the administrative workload 
so that staffat the property a.,e unable to: 

(i) perform essential management duties as expressed 

11 The HUn Multifamily Asset Management Handbook, 4350.1 REV, contains 
guidance for evaluating the appropriateness of project expenses, including owner 
return on invesnnent. The rate of return is limited. Typically, annual returns for 
limited profi t sponsors of assisted properties range from 6 to 1 OO~ of initial equity 
invesnnent. 

\ 


,i 
" 

, i 
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in the lease (e.g. re-examinations or required unit in

spections); 


(li) perfonn administrative or maintenance duties es

sential to the operation ofthe program (e.g. rent collec

tion, routine or preventive maintenance); .. 

(iii) meet program operating requirements as ex

pressed in subsidy or regulatory agreements; or
... 
(iv) respond to a court order. 

(i) Negative impact on services mandatec:t by the lease or 
other agreements. (Excluding services provided by third 
parties where such services are not under the direct con
trol or funded by the property's operating bUdget.). 

(;) Access to and availability of other funds. 

Testing for 
.. Undue Financial 
Burdens 

97 The Task Force recommends that BUD issue guidance that as
sists each housing provider to develop a methodical approach to 
determine whether or not an undue burden exists. 

The Task Force emphasizes that the process should be stand
ardized, not the outcome. The outcome will vary based on individ
ual need and propeny or program financial circumstances. The 
imponant point here is that housing providers, advocates and HUD 
might well be able to agree on a written process that will ensure the 
availability of funds for accommodations, and that will add reason 
and a note ofcenainty to a currently murky and controversial area. 
The result is still subject to challenge. 

98 The Task Force further recommends that a model worksheet and 
accompanying procedures be develop~d to lead public and as
sisted providers through the undue burdens assessment process. 

The purpose of recommendations 96 and 97 is to: (1) make the 
procedural review steps necessary to assess undue burdens consis
tent from provider to provider while allowing for variations in out
come based on individual circumstances; (2) permit the provider to 
document the assessment process for subsequent audit by the 
provider or HUD staff; and (3) to provide an appropriate mecha-

I 

I 
1 

I 
I 
I 
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nism for a provider to make financial disclosures during negotia
tions leading to a reasonable accommodation. 

With respect to the last point, the Task Force suggests that 
when accommodations are expensive, full disclosure of financial is
sues will provide a way for the provider, the person with disabili.. ties, and the advocate to reach an amicable and cost effective 
resolution. 

Depending on the provider's budget for accommodations, and 
the time in the budget year, the tests discussed in this section must 
be run for each accommodation, unless a decision is made to make 
the accommodation immediately. 

The tests for undue financial and administrative burdens will be 
different for assisted providers and public housing authorities. The 
assisted properties have some program characteristics that are sig
nificant when trying to assess the degree to which expenditures 
might be an undue financial burden. These include: 

Return on investment: 
• 	 limited distributions to owners; 
• 	 unlimited distributions to owners. 
Extent offederal financial assistance: 
• 	 assisted with project-based Section 8 (100%); 
• 	 assisted without project-based Section 8, (Less than 100%). 
Mechanism for establishing rent: 
• 	 rent increases are budget based; 
• 	 rent increases are based on an automatic annual rent in

crease factor. 
PHAs operate with different accounting and budgeting systems. 

PHAs also have access to a modernization program. For these rea
sons, the undue burdens test will be different. 

A Surplus Cash 
Test for Assessing 
Undue Financial 
Burdens in . 
Assisted Housing12 
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The financial resources to pay for implementation of transition 
plans and to pay for reasonable accommodations will come either 
from funds budgeted for accessibility purposes or from general 
funds. Budgeted funds are available to the extent that the budget 
has not yet been spent; general funds are available to the extent that 

12 	 The procedure and test described are for financial burdens. Providers must also 
demonstrate some level ofadministrative burden to satisfy Section 504 regulatory 
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the financial condition of the housing provider is sound rather than 
distressed or that other funds (Flex-subsidy) are available. The dis
cussion which follows sets fotth specific tests for determining the 
amount of funds available for accessibility purposes. Assisted hous • 
ing budgets are for a twelve month fiscal year. 

99 	 The Task Force recommends that HUD provide guidance regard
ing the following procedures developed by the Task Force for as
sessing undue financial burdens in assisted housing. 

In line with the Task Force's prior recommendation on budget
ing for accommodations, all assisted provider budget~ will in
clude funds targeted for accessibility purposes. These funds can 
be spent for ~ransition Plan activities (making the property, in 
its entirety, accessible) and for reasonable accommodations 
(meeting the accessibility needs ofa specific resident or appli
cant). 

The Task Force suggests the following procedure for determin
ing whether budgeted funds are available to meet a reasonable 
accommodation request, bearing in mind that the availability of 
budgeted funds is but one among several factors which housing 
providers must consider in responding to a reasonable accommo
dation request: 

1. Budgeted accessibility funds are considered available 
until they are committed For Transition Plan activities, 
funds are committed once a contract for work is signed. 
For reasonable accommodations, funds are committed 
once a promise has been made to the resident or appli
cant (i.e. a written accommodation agreement is signed). 

2. The full year's accessibility budget is considered avail
able at the start of the year.13 As funds are committed, 
they are charged against the accessibility budget. 

3. Where there are conflicting demands on the accessibil
ity budget, the following priorities will be followed: 

requirements. See, e.g., 24 C.F.R. Sections 8.21, 8.23 and 8.24. 
13 	 It should be noted, however, that property cash flow may prohibit the expenditure of 

the money at that time. 
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(a) reasonable accommodations for residents. 

(b) anticipated reasonable accommodations for appli
cants who are expected to move in within the budget 
year. 

(C) transition plan activities. 

4. When the accessibility budget has been fully commit
ted, further accessibility costs may be considered in as
sessing an undue financial burden unless the housing 
provider has general funds available or third party fund
ing sources are available (see below). 

Forexample,'ifa housing provider has budgeted $10,000 for ac
cessibility costs, up to $10,000 ofTransition Plan activities and rea
sonable accommodations can be funded during the budget year 
without raising the question ofundue financial burden. 

The availability ofgeneral funds is measured by whether the 
provider has funds in excess of the amount required to meet normal 
financial obligations. The general funds test is applied only after the 
accessibility budget has been exhausted. Thus, the general funds 
test will normally be applied at some point during the fiscal year. 

Assisted housing programs use Surplus Cash to measure finan
cial strength. For most properties, Surplus Cash is measured at the 
end of each fiscal year by the property's independent public account
ants (for purposes ofdetermining the amount of cash which can be 
distributed to the owner). 

The presence of Surplus Cash indicates cash in excess of finan
cial obligations; in general, positive Surplus Cash is distributed to 
the property owner at the end of the fiscal year. Absence of Surplus 
Cash indicates financial obligations in excess ofavailable cash. Al
though Surplus Cash is normally measured only once per year, the 
information which is needed in order to make the calculation is 
available at the end ofeach accounting month. 

Properties without Surplus Cash do not have general revenues 
available to meet accessibility needs. Properties with Surplus Cash 
have general revenues available. To measure the availability ofgen
eral revenues, the housing provider has two methods: (a) make a for
mal Surplus Cash computation as of the most recent accounting 
month end; or (b) use the following worksheet: 
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Surplus Cash (deficit) - end of previous year $_

Minus Surplus Cash distributed to ownership $_

Plus/Minus Cash Flow - year to date $_

Estimated current Surplus Cash $_

Balance Remaining $_ •
Minus potential retw;n d~e owner (owner/ 

agent advances, payment ofpreviously 

earned but unpaid dis1:libutidns) . $_

Balance remaining $_

100 	The Task Force recommends that BUD issue guidance that clari
fies the relationship ofthe availability of funds for reasonable ac
commodations, potential return on initial equity for owners and 
undue financial burdens. 

Cash Flow for the year to date is available from the housing 
provider'S monthly accounting reports. Where surplus cash is mar
ginal, the worksheet should note the availability of third party 
funds or funds from the applicant or resident. 

Ifsurplus cash is available, some level of compliance is achiev
able. How far the property can go toward meeting the accommoda
tion request depends on the cost of the accommodation and the 
amount of cash available. Ifsurplus cash is insufficient, providers 
should indicate on the worksheet the availability of third party 
funds to meet the accommodation request. 

Because housing providers have the obligation to make reason
able accommodations up to the point that undue burdens are in

. curred, it is important to be able to measure precisely the funds 
available. The test outlined above will yield precise results, uses ex
isting accounting information, and is simple to apply. In addition, 
the procedure provides information essential to considering interim 
co~pliance steps and guiding furure,budget actions at the property. 

An Undue Financial 
Bu rdens Test for 
PHAs 

The process of testing for undue fmancial burdens in a PHA is 
less precise than that outlined for assisted providers. Assisted 
providers work with one budget per property, while PHA's have 
consolidated budgets for many properties and funding sources in ad
dition to the operating budget that must be considered. 

5-21 



OCCUPANCY TASK FORCE 


101 	The Task Force recommends that the process ofassessing un
due financial burdens for a PHA be expressed in a checklist for
mat that focuses on the resources available to the PHA. 
Checklist questions are sequential, once one potential resource 
area is eliminated from consideration, the next resource area is 
examined. HUD should issue as guidance the checklist and ac
companying procedures that the Task Force developed . 

... 

An Undue Financial 
Burdens Test for 
PHAs with 250 or 
More Units 

• 	 Step 1 - Has the PHA budgeted CGP funds for accommoda
tions or transition plan improvements? The Task Force recom
mends that priorities established in the assisted program for the 
use of budget funds be applied to PHAs. 

Where there are conflicting demands on the accessibility budget, 
the following priorities will be followed: 

(a) reasonable accommodations for residents; 

(b) reasonable accommodations for applicants who are ex
pected to move in during the budget year; and 

(c) Transition Plan activities. 

• 	 Step 2 - Given the PHAs' accessibility priorities, what is the 
status of any CGP budgeted for accommodations or transition 
plan work? 

• 	 Step 3 - If CGP funds are budgeted for accommodations or 
transition plan work, are such funds obligated( contract signed)? 
The PHA should check for: 

(a) CGP funds unobligated in other categories of work; 

(b) Proposed use of any unobligat~d funds; 

(c) Urgency of this work; 

(d) Program impact, that is, can this work be delayed or 
phased in over time without creating a serious negative im
pact on the CGP or causing a significant departure from the 
5-year plan? 

If the CGP cannot support the accommodations or improve
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ments, the next step is to consider resources available through the 
operating budget. 
• 	 Step 4 - Has the PHA budgeted operating funds for accommo

dations? What is the status ofany budgeted funds? 
• 	 Step 5 - If there are no budgeted funds or all such funds are ob

•ligated, then additional factors must"be considered: In the cur
rent fiscal year, will the PHA make a deposit to reserves, make a 
withdrawal from reserves, or break-even? ... 

• 	 Step 6 (A) - PHA deposits to reserves: ifa surplus is projected 
and there are no known demands against these funds, then the 
accommodation can be considered within the funds available. 
In this situation, some level of funds may be available for Sec

tion 504 compliance. (Making a deposit to reserves is analogous to 
identifying surplus cash for an assisted housing property.) The de
posit to reserves is made at the end of the PHAs budget year. Dur
ing the budget year a PHA does not know for certain ifa deposit 
will be made. Emergencies can arise that wipe out the projected sur
plus. 
• 	 Step 6 (B) - Withdrawal from reserves: the PHA is operating 

in the red, it is spending more than it is taking in. 
In this situation, the Task Force believes that a financial burden 

exists and the PHA should not be required to go forward with the 
accommodation at the funding level proposed. Where a PHA has re
serves below 25% of the required level, the PHA must be allowed to 
deposit to reserves in order to sustain the viability of the program. 
Step 6 (C) Break-even - the PHA does not deposit or withdraw 
from reserves. 

In this situation the Task Force believes that limited funds may 
be withdrawn from reserves for purposes of providing a reasonable 
accommodation, provided that: the funds withdrawn do not reduce 
reserves below 25% of the required level and such withdrawals do 
not seriously impact a PHA that is attempting to increase reserve 
levels in line with the levels required by HUD through PHMAP. 

Where the PHA is unable to make a withdrawal, the cost of 
work associated with the requested accommodation should be pro
grammed into ClAP or CGP. Where the availability of CGP or oper
ating budget funds is questionable, the PHA should explore sources 
of third party funds provided directly to the PHA or through the ap
plicant or resident. 
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An Undue Financial Use the process as described above, except that the questions 
Burdens Test Jor asked about CGP will apply only if the PHA has an active or ap
PHAs with 250 or proved ClAP. Where there is no ClAP, the PHA should go right to 
Fewer Units 	 the operating budget questions. 

• 	 102 The Task Force recommends that the ClAP program be 
amended so that the current year's ClAP budget could be revised 
at any time to allow use of ClAP funds for reasonable accommo
dations. 

Unfunded 	 At the heart of Section 504 is the concept that recipients of fed
Accessibility Needs eral financial assistance use some portion of that assistance to 

achieve program accessibility and meet individual needs, with both 
requirements being subject to limitations of undue financial and ad
ministrative burdens. 

However, undue burdens are distributed very unevenly among 
the range of public and assisted housing recipients: some recipient 
are able to achieve program accessibility rapidly, and others are so 
constrained financially that a backlog ofunfunded accessibility 
needs has accumulated. 

The Task Force received public comment on methods and ap
proaches to address unfunded accessibility needs that, because of 
undue financial and administrative burdens declared during the 
provider's budget cycle, remain at the end of the budget cycle. One 
commentor advised that the 1992 Housing Act established a five 
year comprehensive needs assessment which requires all federally 
assisted projects to complete such an assessment before the end of 
FY '95 (Title IV, 401-404). Projects are to measure and identify all 
resident, staff and physical plant needs. The process could be help
ful in documenting and justifying 'potential funds for accessibility 
needs. 

The Task Force received additional advice which resulted in the 
following recommendation: 

103 	The Task Force recommends that, at the end of each fiscal year, 
PHAs and assisted housing owners have the option to submit to 
HUD a report disclosing: 

(a) whether a transition plan is in place; 
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(b) whether policies and procedures are accessible to and 

usable by, persons with disabilities; 


(c) amounts spent during the Fiscal Year for accessibility 

purposes (including implemention ofthe transition plan .. 

and provision of reasonable accommodations); 


(d) amounts spent during the Fiscal Year for total operat. 

..ing expenses (exclucling for PHAs: CIAP/CGP; excluding 


for assisted housing amounts funded from replacement re

serve); and, 


(e) accessibility needs unmet as of the end ofthe Fiscal 

Year; 


and that HUD fund aU such needs where: 

(a) a transition plan is in place; 

(b) policies and procedures are accessible to, and usable 

by, persons with disabilities; and 


(c) amounts spent for accessibility exceed 4% ofa base 

amount which for assisted housing equals the last audited 

actual expenditures for operating and maintenance ex

penses. For public housing corresponding percentage and 

base amounts should be developed. 


See also the Task Force's recommendations for additional fund
ing for reasonable accommodations. (In this Chapter, see Recom
mendations 89, 90, 91. Also see the Preface to the report for other 
funding recommendations.) 
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• 

... 
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Introd uction During the course of its deliberations, the Task Force generally 
discussed issues that could be addressed in a unified manner for all 
federally subsidized housing programs, such as the need for plain 
language forms and communications. Thus, the Task Force wishes 
to make clear that all such global recommendations, such as the 
need for plain language and timely and adequate notice, apply in 
the Section 8 Certificate and Voucher programs. 

However, the Task Force also dealt with issues in the public 
housing and project-based assistance programs, such as admissions 
procedures, that could not be carried over so readily into the con
text of the Certificate and Voucher programs; this posed a particu
lar challenge. In those programS the housing authority does not 
admit an applicant to housing, is not the resident's landlord and 
does not evict. Instead, in a delicate balance among the three parties 
involved, the housing agency (HA) provides a rental subsidy to the 
participant and, as a quidpro quo to the private landlord's receipt of 
a portion of the market rent, enforces specific regulatory provisions 
incorporated into the Housing Assistance Payments Contract. Be
tween the private landlord and the resident-recipient flow another 
set of rights and obligations, arising ~m the lease, the HAP con

I 
\ 

tract, federal law and regulation and state law. 
In this Chapter, the Task Force has addressed only those issues 

that were ofparticular concern to Task Force members or were con
gruent with issues raised in the project-based context. The Task 
Force has not attempted a wholesale critique of the Certificate and I 
Voucher programs nor wholly rewritten any area of program ad 1. 

ministration. Nor has the Task Force, in particular, dealt with the j 
proposed regulations to consolidate the Certificate and Voucher pro-

I 
! 
I: 
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grams, which have not yet been implemented and so do not repre
sent current practice. This Chapter includes recommendations con
cerning: 
• Expirations/extensions of time; 
• Exemptions to fair market rents; 
• Assistance for individuals with disabilities; 

, ,; 
, ' • Waiting lists; '. • Evictions/terminations of assistance; 
\~ • Lease terminations in the first year of the lease;" 

• Damage and vacancy claims; 
• Housing quality standards; 
• Reasonable accommodations; and 
• Portability/mobility. 

Expirations/ 
Extensions of Time 

Currently, Certificates and Vouchers are issued for a 60 day pe
riod. Whether or not a Certificate or Voucher holder is entitled to 
an extension, for a period of up to 60 additional days, is completely 
within the discretion of the HA, l as is any method for computing 
the duration of an extension. 

For many participants, this time-frame is not adequate. Many 
HAs therefore exercise their discretion by granting extensions up to 
the full 60 days authorized. However, some members of the Task 
Force had experience with HAs exercising their discretion by not 
providing any extensions or using excessively restrictive methods of 
computing the extension which limits participants' ability to use 
their Certificates or Vouchers. Ofparticular concern were the spe
cific housing needs of individuals with disabilities, large families, 
members of minority groups, residents ofareas with a substandard 
or low-vacancy rate housing stock and participants seeking housing 
outside traditionallow-incom~ housing markets. 

Some members of the Task Force, expressed the concern that ex
tending the time period ofCertificates or Vouchers would result in 
keeping other deserving applicants on the waiting list from obtain
ing a subsidy and prolonging an already unduly long wait for assis
tance. In addition, some members of the Task Force were 

The [P]HA's only constraint concerning the granting ofextensions is that such policy 
must be contained within the HA's administrative plan. 
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concerned with HAs continued interest in flexible administration 
of the Certificate and Voucher programs depending on local condi
tions. The Task Force understands that HUD is currently review
ing these issues (see 58 Federal Register 11292, Feb. 24, 1993). 

•104 	The Task Force recommends that HUD issue guidance clarify
ing that an extension ofa certificate or voucher be granted 
where to do so is a n;;asonable accommodation. (See Chapter 4, .. 
Reasonable Accommodations.) 

NOTE: HAs are required to consider the need for barrin-free hous
ing or supporti'Oe services in making a determination regarding ex
tensions. HUD Handbook 7420.7 Ch 4, 4-48. 

Finally, the Task Force notes that assistance in locating housing 
can often be provided by other agencies in the community. In other 
chapters we have discussed our recommendations for the estab
lishment ofclearinghouses and for the use of collaborative agree
ments. 

105 	The Task Force recommends that the provision ofassistance in 
locating housing for Section 8 Certificate and Voucher holders 
be incorporated into the Clearinghouse and Collaborative Agree
ment models. (See Chapter 8, Broad Based Clearinghouse, and 
Chapter 7, Support Services.) 

Exemptions to Fair 24 C.F.R. §8.28(aX5) permits an exception to Fair Market Rents 
Market Rents in order to rent an accessible unit. 

106 	The Task Force recommends that HUD issue guidance clarify
ing this requirement to ensure that the ability to grant an excep
tion to FMRs is used in order to assist participants in locating 
and renting accessible units. However, such rents must meet 
rent reasonableness standards for comparable units. 

Assistance for Current §504 regulations also require HAs to assist people with 
Individuals with disabilities in finding accessible housing. 24 C.F.R. §8.28 (3). 
Disabilities 

·<.r: 
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107 	The Task Force recommends that HUD provide guidance to en
sure that adequate and appropriate assistance be provided to 
families needing accessible housing. 

Note: HUD Handbook 7420.7 Ch. 4, 4-45 already requires that the 
IJrWfing packet contain a list ofaccessible units and prooides guid

• ance as to other information PHAs may giw to assist persons with 
disabilities. 

... 
• 

Waiting Lists 
 The Task Force has addressed waiting list issues in the context 
of public housing. Many of the Task Force's recommendations con
cerning waiting lists for HAs carry over into the Certificate and 
Voucher program. (See Chapter 1, Admissions.) 

It is critical that applicants on the waiting list not lose their 
right to receive Section 8 Certificate and Voucher assistance because 
of the very circumstances that entitle them to that assistance: their 
disability and their poverty. Applicants are sometimes removed 
from waiting lists for failure to respond to a letter they never got, 
could not read or understand or to which they were unable, because 
ofsickness or personal responsibilities, to respond. On the other 
hand, HAs need to be able to administer the program and their wait
ing lists. 

108 	The Task Force recommends that HUD prohibit HAs from re
moving an applicant from a waiting list for failure to respond to 
a contact from the HA without specific written notice that the 
applicant's name is being removed and ofthe HA's policy and 
procedure for reinstatement on the waiting list. The Task Force 
further recommends that HUD develop a model plain language 
notice. 

The purpose of such a notice is to ensure that the failure to re
spond to the first notice was not the resUlt of a letter simply lost in 
the mail or a temporary inability of the applicant to respond and to 
inform the applicant of how to be reinstated on the waiting list. 

109 	The Task Force recommends that HUD provide guidance sug
gesting that it is good policy for HAs automatic any to reinstate 
applicants if the HA reasonably believes that extenuating cit

t 
t 
I 
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cumstances interfered with the ability of the applicant to keep 
his or her waiting list information current. 

110 	The Task Force further recommends that HUD issue guidance 
clarifying that HAs are required to make reasonable accommoda • 
tions in their rules and policies concerning communication with 
the HA and justifications for removal from the waiting list for 
failure to respond when such failure is related to the.applicant's 
disability. 

In the chapter on Evictions and Terminations, the Task Force 
discussed and made recommendations concerning the need for ade
quate notice of lease termination, including a lease provision clarify
ing the obligation of the housing provider to provide reasonable I.'""

/' ' 
accommodation when to do so would prevent the necessity ofevic
tion. 

In its Voucher regulations, HUD has declared that Voucher 
landlords are subject to §504. See 24 CFR §887.5(aX4). Whether pri

; 
; , 	 vate landlords panicipating in the Cenificate and Voucher pro

grams are covered by §504 has yet to be judicially decided, and 
there is uncertainty in this area. However, it is clear that a Cenifi
cate or Voucher landlord is covered by the Fair Housing Act under 
the same terms as any private landlord and is thus required to make 
reasonable accommodations in rules and policies. 

111 	The Task Force recommends that HUD require that the Section 
8 Certificate and Voucher lease addendum include a provision 
requiring the private landlord to provide reasonable accommoda
tions upon the request of the resident, both during the tenancy 
and eviction proceedings. 

, " . 
' 

Language similar to that proposed for assisted housing provid
ers could be used. 

112 	The Task Force further recommends that HUD develop a model 
lease termination notice for Section 8 Certificate and Voucher 
landlords or, since requirements may vary by state, provide guid
ance to ensure that Certificate and Voucher lease termination 
notices are written in plain and understandable language, fully 
inform the resident ofthe reasons for the eviction {as well as 
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other regulatory requirements} and inform the resident that ifhe 
or she has a disability the landlord is required to make a reason
able accommodation if to do so would remove the grounds for 
termination. (See Chapter 3, Evictions). I 

I 
The Task Force wishes to emphasize that the purpose of this rec

ommendation is to ensure that participating residents and land \• Ilords are fully informed of their rights and obligations under the I 
Certificate and Voucher program and the Fair Housing Act, not to ! 

expand the role ofHAs or to require them to enforce these Fair 
Housing requirements. \ 

, \ , 
Lease Terminations Currently, the landlord can terminate the lease for several, lim \ 

Iin the First Year of ited reasons during the first year (generally, for resident related Ithe Lease 	 cause). However, Section 8 Certificate and Voucher residents have 
experienced several problems when they have sought to move dur
ing the first year. 

For instance, a resident might enter into a one-year lease with a 
landlord. The resident may need to move for a valid reason, such as \ 
the harassment of a child by another resident. If the resident moves, 

1the landlord might under state law have a potential claim against 
the resident (e.g. for the remaining rent due under the lease term). 
Should the landlord pursue the claim in state court, the resident 
may be able to raise the cause for moving as a defense, again depend
ing on state law. 

The resident's move will also have Section 8 CertificateNoucher 
consequences. In some jurisdictions, if a resident does not obtain a 
"mutual recision" signed by the landlord, the HA will refuse to is
sue papers so that the resident can use the Section 8 Certifi
cateNoucher assistance elsewhere. In effect, this may trap the 
resident in a dangerous or unten~ble situation. Or, the HA makes a 
routine vacancy payment to the landlord without consideration of 
the resident's cause for moving. 

113 	Thus, the Task Force recommends that BUD ensure, through 
regulation or guidance, that in cases where a tenant moves dur
ing the first year ofhis/her lease, and where no mutual termina
tion/recission agreement between tenant and landlord exists, full 
opportunity for hearing for both parties be afforded. It should be 
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noted that current BUD policy requires the PHA to review the 
cause for the vacancy claim and determine ifany vacancy pay
ment to the landlord is valid (BUD Handbook 7420.7, Ch. 10-16). 

"':,'Damage and 
acancy Claims 

• 
Currently, HUD regulations permit a landlord to submit a claim 

for damages and unpaid rent to the HA when the Section 8 Certifi
cateNoucher resident moves out. 24 C.F.R. §882.l12 (b). If the HA 
chooses to reimburse the landlord, the resident must reimburse the 
HA for any amounts above the security deposit the owner could 
have collected under the program and failure to reimburse the HA 
will result in termination ofthe subsidy. 24 C.F.R. §882.210(b)(2). 
Many HAs have some procedure that ensures that the landlord is 
not paid damage and vacancy claims unless the resident has had an 
opportUnity to contest these claims. For instance, some HAs re
quire the landlord to first file a case in Small Claims court, where 
the resident may appear and present his or her side of the case, and 
receive a judgment before paying the claim. However, the regula
tions as written do not make clear that such due process protections 
should be required before the claim is paid or the resident is re
quired to reimburse the HA. 

Some HAs have not developed or do not use such procedures. In 
those instances, the HA may pay the damage and vacancy upon 
some verification of the landlord without the tenant being able to 
fully challenge the procedure. Then, if the resident does not reim
burse the HA and the HA seeks to terminate the sJlbsidy, it may be 
too late to prove adequately that the damages were not the resi
dent's fault or, even worse, the HA may not allow the issue to be 
raised at all on the theory that the only relevant issue is whether the 
claim was paid. 

114 	The Task Force recommends that HUD require that both resi
dents and landlords be given an opportunity to be heard with re
spect to damage/vacancy claims, either in the HA's informal 
hearing process or some other forum that provides due process. 

115 	The Task Force further recommends that HUD provide guid
ance requiring that any repayment agreements be reasonable. 
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Housing Quality 
Standards 

• 

The Task Force recognized the importance ofusing HQS to en
force the national policy ofproviding safe, decent and sanitary hous
ing and that the purpose ofHQS is not to harm tenants arbitrarily. 
The Task Force firmly believes that landlords should be held ac
countable for providing safe, decent and sanitary housing. However, 
the Task Force also believes that the HQS system, both in structure 
and in practice, often operates to deprive families ofneeded hous
ing. The Task Force believes that the HQS system can be improved. 

It was the experience ofsome Task Force members that in some 
cases residents lose their homes because of minor, technical HQS 
violations or because the landlord is refusing to comply with HQS 
in order to circumvent the good cause termination requirement. In 
some cases there are legitimate HQS concerns, but due to no fault of 
their own, the residents lose a home and may risk losing the Certifi
cate or Voucher altogether if replacement housing cannot be found. 
These problems may be caused by HUD's or some HA's inflexible 
approach to HQS enforcement. 

116 	The Task Force recommends that HUD revise the system for en
forcing Housing Quality Standards to ensure that the goals of 
HQS are met while also minimizing the loss of housing for resi
dents. In particular, the Task Force recommends that a revised 
HQS system attempt to match the severity ofthe problem to the 
severity of the enforcement. A fair and effective system ofenforc
ing HQS would permit a range of enforcement actions, including 
the use ofwarnings, suspensions, abatements and terminations 
and would require termination if serious health and safety viola
tions were not corrected immediately. In most instances, HAs 
should make use ofthese other enforcement measures prior to 
termination ofthe HAP contract, which is usually appropriate 
only when other compliance me.sures have failed. Ifthe HQS 
failure does not affect the safety of the resident and if the land
lord needs time to comply, that time should be given.2 (As an ex

2 	 A few years ago HUD considered a two-tier system, similar to this recommendation, 
that required HAP contract termination for serious health and safety violations not 
immediately corrected and permitted allowing a certain number of minor violations 
before requiring the unit to be failed. To the extent that the two-tier system carries 
out the intent of this recommendation, the Task Force supporrs modifications of the 
HQS system similar to the two-tier system previously considered by HUD. 
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ample, ifa unit failed HQS because ofa lack ofscreens that 
must be custom ordered, the HAP contract should not be termi
nated where the landlord has ordered the storm windows and 
they have not yet arrived.) Finally, suspension, even for a 
lengthy or indeterminate period of time, is especially appropri
ate if the landlord has indicated an unwillingness to comply with 
a minor HQS requirement to circumvent the good cause require
ments. 

HQS standards already provide a thirty day grace period to rem
edy any violations. Funhermore PHAs are instructed as per HUD 
Handbook 7420.7 Ch, 5, 5-9,' to "determine ifextensions of time are 
warranted depending upon the nature of the work to be completed 
and the PHA's determination ofa reasonable deadline." 

Reasonable 
Accommodations 

Task Force recommendations concerning the need for housing 
providers, as recipients of federal funds, to make reasonable accom
modations, also apply to the HA administering a Certificate or 
Voucher program. HAs must have reasonable accommodation poli
cies and should utilize the guidance the Task Force has provided to 
other housing providers. 

117 	The Task Force recommends that in the Certificate and Voucher 
programs HUD provide additional guidance along the lines of 
what has already been written (see Chapter 4, Reasonable Ac
commodations), with examples that are more pertinent to the 
Section 8 Certificate and Voucher programs. Guidance prepared 
on plain language forms and assisting people with cognitive im
pairments should also be made applicable. 

Portability/ 
Mobility 

The Task Force agreed that HUD's rules used to determine the 
jurisdiction of an applicant or to determine in what jurisdiction a 
Certificate or Voucher should be used, should not have an adverse 
effect on applicants who are homeless or who have disabilities. For 
instance, in some jurisdictions, all shelters are located in a central, 
urban area so that no matter where one is originally from one winds 
up in the core city if shelter is needed. A person with disabilities 
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might be unable to access medical services if required to move to 
the issuing jurisdiction. 

The Task Force agrees that individuals with disabilities must be 
exempted from residency requi'rements on a case-by-case basis as a 
matter of reasonable accommodation . 

., 
118 	The Task Force recommends that BUD ensure that its guidance 

and policy on reasonable accommodations permit an exception 
on a case-by-case basis to Section 8 certificate or voucher resi
dency requirements, relating to portability, as a reasonable ac
commodation for an individual with disabilities. 

Landlord 
Participation 

Many commenters on the preliminary report of the Occupancy 
Task Force expressed concern that a number of recommended 
changes to the Certificate and Voucher programs could result in de
creased landlord participation in the program, noting that current 
landlord participation is woefully insufficient. 

119 	The Task Force urges HUD to develop a plan ofaction to encour
age increased voluntary landlord participation in the Section 8 
Certificate and Voucher programs thereby increasing housing op
portunities for low-income families. 
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,:;upport Service Issues .~n Public and 
"':Federally Assisted Housing 

Introduction This Chapter examines the intersection of housing and services 
and makes recommendations to Congress, HUD and the Depart
ment of Health and Human Services about how to coordinate and 
improve access to and delivery ofservices in an independenthous
ing context. Many people who live in federally subsidized housing 
need, want and are eligible for services that have some form of fed
eral subsidy or some form offederal mandate or encouragement. 
Services could help maintain tenancies and independence, promote 
economic and educational opportunity, and generally enhance the 
lives an~ opportunities of those who live in federally subsidized 
housing. The Task Force believes that one major problem is that 
the housing and service systems do not necessarily understand each 
other or work in a coordinated way to help the same individual. Be

/, cause issues of coordinat1.on can be addressed only by HUD and 

" , 
HHS working together, this Chapter makes recommendations to " 

HHS even though the Task Force was created to advise Congress 
about HUD matters. 

Part A of this Chapter will cov~r general services and housing is
sues and recommendations to ensure the provision of services to 
residents. Part B will review the planning and funding complexities 
offederal, state and local programs, including recommendations to 
HUD and HHS. Part C will discuss collaborative agreements 
among housing and services providers. 
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Part A: Services 
and Housing Issues 
in General 

• 

There are several overarching issues relating to services in hous~ 
ing. First, all federal programs are required to operate under the 
principle of non-discrimination. The main tenet of non-discrimina
tion is equal access. In the area of access to support services pro
vided by or under the auspices of federal housing programs, 
residents should be able to access such services on an equal basis. 
Housing providers can ensure equal access by establishing a uni
form process for pJ.'t)viding residents with access to and information 
about housing program services and programs. 

When funding criteria mandate services for a particular popula
tion, housing providers can make an effort to determine whether 
similar services could be obtained for residents who are ineligible 
for the existing service program but who could benefit from similar 
services. Similarly, service providers have an obligation to identify 
individuals who may benefit from support services and thus should 
seek broad-based collaborative agreements with housing providers. 

Second, the term "supportive services" means different things to 
different individuals. In one .housing context, "supportive services" 
may also be referred to as "resident services" and include such 
events as youth recreation activities, one-time educational events 
and community organizing functions. In another housing context, 
"supportive services" may describe those services specifically de
signed to establish and/or maintain lease compliance. Such services 
might include: housekeeping assistance; assistance with making 
rental payments; and related services. Within the social service con
text, "supportive services" are generally defined as any service de
signed to help support the efforts of an individual or family to 
address particular needs. Such supportive services might include: 
special devices and aids; health and mental health services; parent
ing skills training and family preservation services; rehabilitative 
services; vocational training; medication management; personal as
sistance; and related services. ; 

Third, distinctions must be made between supportive services 
and reasonable accommodations. 
Supportive services: 
• 	 are used by a broad range of groups and individuals, based on 

their particular needs and circumstances, not only by individu
als with disabilities or individuals who are elderly; 

• 	 are selected by an individual based on need and desire and with 
an individual's agreement to accept services; 
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• 	 may be provided by a housing provider, coordinated through a 
service provider, contracted for directly by individuals or pro
vided informally by a caregiver, or provided by a service 
provider with no connection to housing; and, 

• 	 in most cases, cannot be required in order to establish or main
tain.tenancy in federal housing programs. The Section 811 Pro
gram which limits eligibility to persons with disabilities who 
need regular or intensive supportive services and mandatory... 	 .. 
meals programs are examples ofsome exceptions to this point. 

On the other hand, reasonable accommodations: 
• 	 represent changes in rules, policies or procedures which allow 

individuals with disabilities to enjoy the full benefits ofa par
ticular program; 

• 	 are required of landlords as long as the accommodation does not 
constitute an undue financial and administrative burden or a 
fundamental alteration to the nature of the program and when 
"such accommodation may be necessary to afford a handicapped 
person equal opportunity to use and enjoy a dwelling .... (24 
C.F.R 100-204(a));" 

• 	 must be discussed and agreed to by a housing provider and a 
resident with disabilities; and, 

• 	 may include, but are not limited to, access to supportive services. 
The issue of reasonable accommodations is discussed more fully 

in other areas of the Task Force report. See, especially, Chapter 4. 
Fourth, residents have the right to refuse services. Residents 

who violate their leases and who refuse supportive services which 
could help them comply with their leases pose significant dilemmas 
for some housing providers. Housing providers do not want to evict 
residents but have an obligation to enforce the terms of the lease. 
However, a resident who is failing to comply with lease require
ments and other house rules has a right to refuse supportive serv
ices, even if those services might help him or her to achieve 
compliance. Similarly, housing providers should enforce lease re

, ) 
quirements and other house rules and should seek appropriate meas
ures, including reasonable accommodations and lease termination, 
for any resident who fails to comply with such requirements. 

Fifth, expectations that access to supportive services will some
how ameliorate all tenancy problems, must be tempered. The fact 
that residents have access to and participate in supportive services 
does not mean that all of those residents will comply with lease re
quirements and other house rules. While supportive services can 
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make a difference in the lives of many residents, some may violate 
their leases, will not be willing to develop mutually acceptable rea
sonable accommodations and ultimately face eviction. 

Funher, access to services will vary by state and locality. In 
some cases, states and localities, using federal funds and their own 
contributions, will be able to make a significant financial contribu
tion to enhance access to services. Housing and supponive service 
providers may als(t-make significant effons to supply services to resi
dents in federal housing programs; however, these providers are 
limited by budget and funding constraints which, without new 
funding sources, will not be likely to meet the ever-increasing de
mand for services. 

Landlords may evict residents who fail to comply with essential 
lease requirements, even though those residents may have access to 
or be panicipating ip. supponive service programs. However, there 
are alternatives to eviction which may resolve the problems caused 
by and for residents who are being evicted. These alternatives, 
which include referrals to housing programs offering other types of 
living arrangements or to programs which provide assistance to in
dividuals and families at-risk for homelessness, are addressed in 
Chapter 2, The Housing Management Process, Chapter 3, The Evic
tion Process, and Chapter 4, Reasonable Accommodations. 

Sixth, service providers also have a responsibility to help their 
clients maintain their housing. For example, service providers 
could inform their clients about the various housing options avail
able in the community and how to make informed housing deci
sions. Second, service providers should maintain contact with 
clients and former clients, panicularly those individuals who are 
making an effon to live independently in integrated community set
tings. Third, service providers can help individuals resolve crises 
through emergency services, crisis mediation, temporary shelters 
and similar interventions. Finally, servi~e providers are required to 
conduct outreach to individuals who may benefit from their service 
programs and should include individuals who reside in federal 
housing programs in their outreach effons. 

120 	The Task Force recommends that HUD and HHS include the fol
lowing as guidance to housing and service providers in order to 
obtain services for residents of public and assisted housing, and 
that BUD and HHS assist federal, state, and local housing and 
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services entities to implement the following, at whatever level is 
possible, with or without action by the others. The four recom
mendations below are not intended to be requirements upon 
which continued HUD funding is contingent, but rather to be en
couraged as practices that can both improve resident satisfac
tion and reduce other·management problems. Frequently 
residents in need ofservices who do not know how or where to 
access those serviceS'"consume much of the staff time ofthe .. 
housing provider. The Task Force believes that by providing 
guidance to recipients, encouraging those practices, HUD can 
mak~ clear that it is permissible to use ·current operating funds, 
to the extent that they are available, in implementation: 

(a) Allow housing providers to fund service coordinators 

from operating budgets, replacement reserves or any 

other sources they deem feasible so long as other housing 

provider funding obligations are not compromised 


(b) Service Agency Listings for Self-Referral. In addition 

to service coordinators, housing and service providers 

should establish and maintain a listing of state and/or lo

cal service providers which residents could use to locate 

providers. Information could be gathered from state and 

local govemment agencies which provide services to fami

lies, children, individuals who are elderly, persons with 

disabilities, individuals who need emergency assistance, 

etc. In many cases, state and local govemments can also 

provide a listing of the non-profit agencies with which 

they contract for servi~es. (See Task Force recommenda

tions regarding a broad-based housing information clear

inghouse, Chapter 8.) 


(c) Collaborative Agreements with Service Providers. 

Housing and service providers should enter into collabora

tive agreements which offer residents who need suppor

tive services a direct link to service providers. (See Part B 

of this Chapter for a fuller discussion ofcollaborative 

agreements.) 


(d) Resident Orientation and Education Programs. Hous

ing providers, with or without assistance from service 

agencies, can help residents leam more about how to ful

fill the essential lease requirements, the programs and 
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Part B: Federal, 
State and Local 
Support for 
Housing Programs 
and Supportive 
Services 

services offered through the housing provider, commu
nity-based programs and other issues which may help to 
ensure successful tenancies. Housing providers can also 
facilitate other educational events, such as health work
shops, job training and job search seminars and sensitiv
ity workshops, which help the entire resident community . 

(e) Resident Self-Help Groups. By providing meeting ... 
space for resident self-help groups, housing providers can 
help foster a sense ofcommunity and encourage resi
dents' efforts to support and assist each other. Housing 
providers also may spur the development of resident self
help groups through community education programs spon
sored by non-profit, community and religious groups. 

This Section outlines the complex maze of federal, state and lo
cal planning, funding and service requirements through which 
housing and service providers must navigate to provide housing 
and supportive services. It also discusses the lack of integration 
among service programs which serve the same populations and the 
need for additional funding which all program lines share. The rec
ommendations in this Section address the complexity of the system 
that is designed to help individuals with various needs and the scar
city of resources within that system. 

\ 

i 
! 
I 

Social Support 
System Lacks 
Integration and 
Funding 

Inadequate and fragmented funding, insufficient staff, inconsis
tent, overly bureaucratic regulations and other issues often cause 
significant gaps in the social services "safety net." The way in which 
services are organized at the federal level, planned at the state level 
and implemented at the local level also creates problems for provid
ers who must sort through layers of differing governmental interpre
tations of the laws, rules, regulations and procedures related to 
specific social service programs. 

For example, mental health services may be funded under any 
combination of the following programs and sources: 

Federal - Community Mental Health Services Block Grant, 
Substance Abuse Block Grant (for those dually-diagnosed 
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with mental illness and substance abuse disorders), Social 

Services Block Grant, Community Support Program, Child 

and Adolescent Support Service Program, Medicaid (federal 

share) and Medicare. Each of these programs has require

ments regarding use offunds, mandated versus optional serv , 

ices and related issues. With the exception of Medicare, 

states and localities playa significant role in determining 

how these funds are tied. States and localities then funnel .. 

the funds to service providers who offer specific .services as 

defined in their contracts with the state or locality. 


State - Medicaid (state share), state mental health authority 

funding, funding for state psychiatric facilities and state con

tributions for Block Grant-related services which require 

state maintenance of financial effort. While federal funds 

often come with service mandates, use offund guidelines 

and service planning requirements, states have considerable 

leeway in determining which services to provide and which 

populations to serve. Over the past few years, states have 

closed their psychiatric facilities to save money but have not 

funnelled funds effectively into the communities to support 

former patients who were released from closed facilities. 


Localities - Local mental health services funding and some 

special grant monies. It is generally through the localities 

that provider service contracts are utilized although many of 

the terms of those contracts may be defined by the state men

tal health authority. 


The issues are very much the same for housing providers - each 
governmental layer attaches requirements related to use offunds, 
target populations to receive assistance, services (housing, social, 
etc.) planning and other areas. How~ver, within the various require
ments of social support programs, there is no requirement or direc
tive that states and localities receiving federal funds coordinate 
services (housing, social, etc.) to provide an appropriate support sys
tem for individuals who need governmental aid. Generally, states 
and localities must only "plan to" provide or coordinate services 
among their service agencies. 

At the local level, housing providers who must house applicants 
with varying needs and different independent living skill levels find 
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it extremely difficult to meet applicant and resident needs when so
cial support services are offered through a myriad of programmatic 
bureaucracies. Similarly, social service providers are limited in their 
abilities to enter into service agreements with housing providers be
cause of funding and contract constraints. Thus, if state and local 
governments do not target case management, emergency response, 
personal assistance and other supportive services to individuals in 
housing prograI:lJ$ who need that aid, the service providers, like 
housing providers, will not have sufficient private funds to meet the 
need for assistance. 

Federal laws governing many service-related programs and 
grants require that the needs of individuals participating in or utiliz
ing other federal programs be addressed in funding applications, 
service planning requirements and grants to service providers. For 
example, states applying for federal community mental health serv
ice block grant funds must document how those funds will be used 
to address the needs ofadults and children with serious mental ill
nesses who are homeless, live in rural areas, receive "substantial 
amounts ofpublic funds or services" and function "outside of inpa
tient and residential institutions." Part B of Title XIX of the Public 
Health Service Act (42 U.S.C. § 300 et seq.) as amended by the 
ADAMHA Reorganization Act (P.L. 102-321). In fact, jurisdictions 
submitting a Comprehensive Housing Affordability Strategy are re
quired to "make reasonable efforts to confer with appropriate social 
service agencies regarding the housing needs of children, elderly 
persons, persons with disabilities, homeless persons and other per
sons served by such agencies." 42 U.S.C. § 1274 et. seq. However, 
the use of these funds to assist individuals residing in federal hous
ing programs may be affected by the participation of housing 
providers in the services planning process, the funding priorities of 
state and local government officials and the ability of affected indi
viduals to advocate for their own interests. 

Also under federal law, housing program funds may be used for 
the following efforts: 
• 	 Public Housing Authorities (PHAs) are permitted to use annual 

contributions to hire service coordinators or other personnel 
who can counsel residents on "household management, house
keeping, ... and similar measures"; PHAs can also use annual con
tributions to cover up to 15 percent of the cost of supportive 
services. 42 U.S.c. § 1437 et. seq. 

~ 
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• 	 Funds for service coordinators are also authorized for PHAs, 
Section 202, Section 8 Project-Based, Section 8 Tenant-Based, 
Section 221(d)(3) and Section 236 programs. 42 U.S.C. § 1437 et. 
seq. and 12 U.S.c. § 1701q, as amended by the Housing and 
Community Development Act of 1992, P.L. 102-550. 

• 	 Community Development Block Grant funds may be used to 
provide supportive services in communities which do not pro
vide those specific services. 42 U.S.C. § 5301 et. seq. 

• 	 The Department of Housing and Urban Development Secretary 
(HUD Secretary) is authorized to conduct demonstration pro
grams designed to "meet the needs of groups with special hous
ing needs including the elderly, [and.] the handicapped ..." 12 
U.S.c. § 1701z-1 et. seq. 

• 	 Under the HOME program guidelines, the HUD Secretary is 
empowered to negotiate and enter into service agreements with 
"agencies of the Federal Government, panicipating jurisdic
tions,...[and] nonprofit organizations ..." in developing innova
tive housing programs. 42 U.S.C. § 1274 et. seq. 
As the above examples of funding sources illustrate, even funds 

available within housing programs are fragmented into separate pro
grams and funding streams. IT the needs of low- and very low-in
come individuals and families are to be addressed adequately, the 
Congress and the White House must create a new national social 
suppon system. 

The Task Force offers the following vision for an integrated 
housing and social suppon system. Such a system would: 
• 	 view public and federally-assisted housing programs as a valu

able resource for individuals and families needing housing assis
tance; 

• 	 receive adequate federal, state and local funding suppon to main
tain existing housing units, rehabilitate units which are cur
rently uninhabitable and constrUct,new units to meet the 
increasing demand for affordable housing; 

• 	 offer a variety of housing options (scattered site, individual and 
family apanments, group homes, Section 81l/Section 202 sup
portive housing, etc.) so that individuals and families choose the 
housing program which they believe would best meet their 
needs; 

• 	 provide safe and decent housing to all individuals and families 
who need access to affordable housing; 

• 	 operate on principles of non-discrimination and equal access to 
housing programs and supportive services; 
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• 	 offer access to a wide array ofcomprehensive services (health, 
mental health, substance abuse, personal assistance, chore assis
tance and related services) designed to help individuals and 
families live as independently as possible in communities of 
their choice; 

• 	 make available community development programs (job training, 
education events, group support and self-help programs, etc.) 
aimed at enhancing the overall quality of life within the commu
nity; ... 

• 	 include collaboration between housing and service providers 
and provide sufficient funding so that individuals and families 
who need support services could. receive them; 

• 	 promote and encourage individual and family efforts to locate 
permanent and affordable private housing through supportive 
rather than punitive measures; and, 

• 	 be responsive to the changing needs and circumstances of the in
dividuals and families participating in the housing and/or serv
ices programs. 

121 	To achieve the goal ofan integrated housing and social support 
system, the Task Force recommends that Congress: 

(a) appropriate sufficient funds to ensure that housing 
providers can employ a number of service coordinator po
sitions to serve the resident population adequately; 

(b) increase financiai'support for social service programs 
and enhance requirements that federal social service pro
gram~ target adequate funds to meet the service needs of 
individuals and families who receive housing and other 
forms offederal assistance; 

(c) coordinate housing and social service programs for in· 
dividuals and families with low- and very low-incomes 
among the various con~ssional committees with juris
diction for those programs; 

(d) encourage the integration ofsocial service programs by 
state and local governments (including services programs 
assisting individuals with disabilities and families; pro
grams providing income assistance; housing programs; 
etc.). 

122 	To achieve the goal ofan integrated housing and social support 
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Support Service Issues in Public and Federally Assisted Housing 

system., the Task Force recommends that the Department of 
Housing and Urban Development and the Department ofHealth 
and Human Services: 

(a) review the requirements for its special needs programs 
funded under the Stewart B. McKinney Homeless Assis
tance Act and all other federal housing programs to en
sure consistency "lith the Task Force recommendations 
being made with regard to applicant and resident screen
ing, admissions, occupancy and evictions in public and 
federally-assisted housing programs; 

(b) establish the objectives ofthe 1990 Letter ofAgree
ment between the two agencies as a priority ofboth agen
cies; and 

(c) encourage states and localities to link the use ofhous
ing and service block grant funds to stimulate collabora
tive agreements and other cooperative ventures between 
local housing and service providers. 

One way to bring services to public and assisted housing is 
through a collaborative agreement or agreements with service agen
cies. There is no single model for housing/services collaborations. 
Each housing community features a unique combination of resi
dents, housing providefS, service providers and community space. 
The most appropriate solution will address community-specific 
needs and available resources. 

General purpose collaborations have as their goal the enhance
mentof the housing community overall, and the improvement of 
the social, economic and educational opportunities of the residents. 
Programs developed through collaborative agreements can include 
youth activities, job training and education services, as well as im
proved housing conditions for all of the residents. 

Special purpose collaborations can target applicants who would 
otherwise be denied admission or who may be at risk ofeviction or 
who need assistance in order to remain in their apartments as long 
as possible. Such programs might offer: 
• case management, counseling, peer support groups 
• preventive education/support and intervention 
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• 	 education about or assistance with lease compliance and assis
tance with activities of daily living 
Special purpose collaborations can make mainstream housing 

available to persons with a wide range of needs for assistance to 
maintain lease compliance and to many persons who have an unfa
vorable tenancy history. Residents can stay in their own apartment 
much longer, often indefinitely, if they have the support they need 
and want. Such support can include personal assistance services, 
chore and shopping services, medication and financial reminders, 
and so on. 

Law and Policy Some existing provisions encourage coordination between hous
ing providers and supportive service providers: 
• 	 HUD Handbook 7465.1 REV-2 Chapter 6 encourages PHA's to 

develop collaborative agreements with service providers. 
• 	 January 1990 Memorandum ofUnderstanding between HUD 

andHHS. 
• 	 McKinney Act "Supportive Housing" program. 
• 	 Congregate Housing Services Program (7 CFR Part 1944 and 24 

CFR Part 700) 
• 	 Comprehensive Housing Investment Strategy program [Title 

IV, Subtitle E of the 1992 Housing and Community Develop
ment Act]. 

• 	 Executive Order of May 19, 1993 [Homelessness] 
• 	 The Home Program requires each funding jurisdiction to pre

pare an annual Comprehensive Housing Affordability Strategy 
("CHAS"), which includes [references to collaborative planning] 

• 	 The Urban Revitalization Demonstration (URD) Program [Se
verely Distressed Public Housing Developments grants receive 
funding which requires and pays for some supportive services 
for residents of those units, particularly aimed at self sufficiency 
activities]. 

• 	 The §202 / §811 programs. 
• 	 The HOPE For Elderly Independence Program. 

Because many federal laws governing service programs require 
that states and localities plan for coordinating services and housing, 
housing providers can playa significant role in ensuring that fed
. eral service dollars help applicants and residents who need access to 
publicly-funded supportive services. Such participation also is di
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Support Service Issues in Public and Federally Assisted Housing 

recdy linked to cooperative agreements with service providers who 
can use a portion of the combined federal, state and local govern
ment service dollars to assist public and assisted housing applicants· 
and residents once those dollars are targeted to those individuals . 

Housing communities that contain a mix ofappropriate services 
and security are better anCl safer places to live than housing develop
ments without such services and security_ The Task Force uses the 
term "appropriate" to mean not only services needed by the resi
dents but also services planned, chosen and often delivered by the 
residents. 

Several types ofcollaborations might be chosen by residents: 
• 	 Services that will helpresidents function successfully and pre

serve their tenancies; 
• 	 Security and service programs that reduce the threats posed by 

alcohol and drug-related behavior; 
• 	 Services that will help residents achieve their personal goals for 

upward mobility. 
Developing state-levelcollaborative agreements could ensure: 

• 	 The availability of services necessary to support tenancy for 
those who want them, to the extent that resources permit; 

• 	 Access to housing for those who would otherwise not be ac
cepted or would lose their housing due to inability to meet ten
ancy obligations without assistance (to the extent that services 
are available, the applicant/resident chooses them, and there is a 
reasonable expectation ofsuccessful residency); 

• 	 A mechanism for interagency assessment and support in situ
ations where a multi-disciplinary approach is needed; 

• 	 Close collaboration between housing provider and service 
provider (but only when a resident or applicant needs and con
sents to such collaboration); 

• 	 Professional advice and education to housing managers and resi
dents re: workinglliving with persons with a particular disabil
ity or a need for social services; 

• 	 Professional advice, education and notice ofhousing availability 
to service providers regarding housing issues; 

• 	 A collaborative effort to offer a resident other housing alterna
tives if the current housing situation is not successful; 

• 	 Permitting the creation ofhousing/service resource centers (see 
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the Chapter 8, "Broad Based Clearinghouse" for a discussion of 
roles which might be played by these centers); and 

• 	 Establishment of coordinators and or ombudspersons at central 
service and housing agencies to facilitate collaborative program 
approaches and solutions to individual problems. 

123 	The Task Force recommends that HUD and HHS issue guid
ance based upon the following general principles for creating 
successful housinglsenice collaborations: 

(a) That BUD fund (or allow housing agencies, owners 
and agents to fund as an allowable project expense) a cen
tral staff person to develop and oversee collaborative 
agreements and other housing I senice partnerships. 

(b) That lUIS fund (or allow State and local grantees to 
fund) a housing coordinator to develop and oversee col
laborative agreements and other housing I senice partner
ships. 

(c) Clear communication ofhousing eligibility require
ments, lease provisions, senice eligibility requirements, 
senice provider funding streams, and senice provider pri
orities and constraints. 

(d) Clear lines ofaccountability (including clarification of 
liability issues). 

(e) Effective channels for resolution ofproblems. 

(f) Clear contact procedures, both for day-to-day and for 
emergencies. Ideally, this will include named coordina
tors in the housing provider and senice provider organiza
tions. 

(g) Mutual housing provider - senice provider agreement 
for reciprocal education. ; 

(h) Clear agreement regarding confidentiality. 

(i) The senice provider will agree to provide outreach, ten
ancy support and crisis intervention to any resident or ap
plicant who (a) meets the senice provider's eligibility 
criteria and (b) desires senices, resources permitting. 

(j) The housing provider agrees to make community space 
available from time to time, to facilitate service delivery. 
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(k) The service provider agrees to maintain services as 
long as the resident/client wants them and resources per
mit. 

(I) Admission and tenancy are not dependent upon accep
tance ofservices. , 

(m) When the resident/client decides that she needs a dif· 
ferent type ofhousing (or decides that he or she needs a ... 
differenttype ofhousing environment), the service provid
ers will assist with locating altemative housing. 

(n) Housing providers should not 'expect servi~e providers 
to provide volunt~ testimony to the housing court, be
cause for most service providers this would violate profes
sional ethics standards. 
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,<Dad-Based Clearinghouse 	 ..' 

duction A number of vexing problems in delivering affordable and acces

sible housing are exacerbated by a lack of effective coordination 

among housing providers, supportive service providers, tenant rep

resentatives and advocates. These problems include the fact that 

low income persons generally cannot efficiently locate, apply for, 

and secure affordable housing. Providers of affordable housing gen

erally cannot efficiently reach groups least likely to apply for hous

ing. Low-income persons with disabilities have great difficulty 

locating the few accessible, affordable housing units that exist in 

any community. 


In addition, the absence of reliable technical assistance in the 
reasonable accommodations process often results in housing provid
ers' confusion about when, whether and how to provide accommo
dations that are legally required but that are not unduly 
burdensome. Mediation services are quite effective in preventing 
evictions and in resolving disp~tes, but are not generally available 
in the housing context. Finally, housing providers lack information 
on services which may be available to residents and, as a result, do 
not obtain resources that would help resolve management and ten
ancy problems. 

The Task Force believes that broad-based Clearinghouses have 
the potential to resolve many of these and similar problems in cost
effective and positive ways, and therefore, recommends the follow
ing: 

124 	Congress should require each state receiving federal housing 
funds to establish a model clearinghouse program to be funded 
under the CDBG or HOME Programs. The purpose ofthe clear
inghouse would be to assist housing providers, service providers, 
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housing consumers and advocates with a centraIized resource 
for locating information essential to the housing process. Such a 
model program should recommend program services and staff 
qualifications. Recommendations should recognize local vari
ations in housing and services availability - especially differ
ences between urban and mral areas. 

125 	Membership ilLthe Clearinghouse should include housing provid
ers, service providers, residents, membership and advocacy or
ganizations, fair housing enforcement agencies, all state and 
local agencies responsible for developing the CHAS (Compre
hensive Housing Affordability Strategy) and building code en
forcement agenCies. 

126 	Membership in the Clearinghouse would obligate housing provid
ers to offer information about the aVailability of low income and 
accessible housing. Advocates and consumers would work With 
housing and service providers to inform them of impediments to 
finding and maintaining housing and support services, and all 
groups would work towards developing local solutions and strate
gies to expand the supply ofaffordable, accessible housing. 
Housing provider membership dues should be eligible project or 
budget expenses. 

127 	The Clearinghouse should include at least the following services: 

(a) A directory, and referral service, for structurally acces
sible housing. 

(b) A directory, and referral service, for public housing, as
sisted housing and CertificateN oucher programs. 

(c) An electronic bulletin board service listing housing pro
grams which have available units and/or open waiting 
lists and the numbers and typ~s ofunits, including afford
able and accessible units available under those programs. 

(d) A directory of language translation resources, includ
ing Sign Language interpreters, and resources for convert
ing written materials into alternative formats, including 
Braille and tape. 

(e) Information on and referrals to supportive service 
providers. In particular, residents with lease compliance 
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problems could seek supportive service information 
through the Clearinghouse. 

128 	Beyond the basic services, the Clearinghouse could include serv
ices such as the following, based on local need and demand: 

(a) Referral to mediation, technical, or legal aid assistance 
for resolution ofadmission and rejection disputes, and 
lease compliance/evi~on disputes. 

(b) Pre-occupancy training, to give potential residents an 
opportunity to be coached on lease cOlD;pliance. The 
CI~ghouse would assist graduates ofits training pro
gram with developing reasonable accommodations the . 
resident needed to maintain ability to comply with the 
lease. 

(c) A "rainy day fund" to which providers and others could 
voluntarily contribute to be used to prevent evictions for 
nonpaymentofren~ 

(d) For applicants who are on several waiting lists, a 
change ofaddress service (to notify the appropriate hous
ing providers when the applicant moves). The same serv
ice could be used for persons who are the clients ofmore 
than one service agency. In addition, the address service 
could extend to persons who are homeless or reside in 
shelters or institutional environments. 

(e) Review documents at provider request to assist with 
meeting "plain language" and intelligibility requirements. 

The Task Force believes that local clearinghouses, once estab
lished, would find that a number of additional services would be 
needed and viable. Finally, the Task Force believes that in most lo
cations, an existing organization should. receive available funds to 
create and administer the functions of the Clearinghouse. 

8-3 




OCCUPANCY TASK FORCE 

I 

I, 


•
I 


,... 

, 
, , 

8-4 




9 
• 

. ivacy and Confidenti~lity 	 .. 

Background 


The Task Force believes that housing providers should take rea
sonable precautions against the unauthorized disclosure of informa
tion regarding applicants and residents. Unlike other Chapters, 
here the Task Force makes a single recommendation: 

129 	The Occupancy Task Force recommends that BUD answer sev
eral questions that require careful research and, once that re
search is completed, in the very near future address privacy and 
confidentiality issues after consulting with interested parties. 

§504 of the Rehabilitation Act of 1973; the Fair Housing Act, as 
amended iil1988; and the Americans with Disabilities Act discuss 
confidentiality relating to a disability only in the employment con
text. §504 provides that if a disability is disclosed to an employer, in
formation "concerning the medical condition or history of the 
applicant is to be collected and maintained on separate forms that 
are accorded confidentiality as medical records, except that: 

(l) Supervisors and managers may be informed of restric

.. 
{ '; 

tions on the work or duties of [persons with disabilities] and 
informed of necessary accommodations; 

(2) First aid and safety personnel may be informed if the con
dition might require emergency treatment; and 

(3) Government officials investigating compliance with §504 
shall be provided relevant information upon request"[24 
CFR §8.13(d)]. 
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The ADA's Title I regulations contain similar provisions at 29 
CFR §1630.14(bXl). We found no corresponding provisions regard
ing the disabilities of residents or applicants. 

• 

• 

(1) Legal Analysis - the Task Force requests HUD to iden
tify: (a) any federal laws and regulations which impose re
quirements regarding confidentiality, privacy and/or 
disclosure (hereafter "Requirements") upon participants in 
HUD's programs; (b) where the applicability of Require
ments is unclear; and (c) where two or more Requirements 
are in conflict. 

Good Practices In the absence of Requirements, housing providers may volun
tarily, for reasons of sound business judgment, adopt confidential
ity-related practices (hereafter, "Good Practices,,). The Task Force 
intends that HUD identify not only Requirements, but also poten
tial Good Practices. 

Applicant and 
Resident Records 

Housing provider files contain personal information regarding 
applicants and residents ("File Data"), such as financial and family 
composition data; evidenceoflease violations; and evidence of 
criminal activity. Where the applicant or resident has disclosed a 
disability, the housing provider may also have disability-related in
formation related to program eligibility and/or requests for reason
able accommodations. 

(2) File Data - The Task Force requests HUD to determine: 

. (a) Which, if any, File Data is subject to Requirements? 

(b) Where Requirements apply, under what circumstances 
may the housing provider release File Data (i) with the con
sent of the applicant or resident and (ii) without such con
sent? 

(c) When may law enforcement or emergencies (Le. requests 
for information made by police or rescue squad officials) re
quire disclosure which is otherwise prohibited by Require
ments? 
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(d) Where disclosure is permitted or required, when (if ever) 
do Requirements specify that the housing provider remove 
identifying data such as the name of the head of household? 

(e) Where disclosure is permitted or required, are there Re
•quirements as to the scope and extent of the disclosure? 

(f) Are there potential Good Practices in this area which 
housing providers should consider in the absence of Require
ments? 

(3) Disclosure with Permission - Regarding consent byap
plicants and residents to the disclosure of File Data, the 
Task Force requests that HUD clarify: 

(a) Are there Requirements which apply? 

(b) Are there potential Good Practices which housing provid
ers should consider? These might include model consent 
forms. 

(4) Access By The Resident to His or Her File - The Task 
Force requests that HUD clarify the following, regarding 
when, how and to what extent an applicant or resident may 
review information in his or her file: 1 

(a) Are there Requirements which give the applicant or resi
dent a right to review (i) all File Data; or (ii) some File Data, 
but not all? 

" 
" . . 	 (b) Do Requirements create exceptions where the resident's 

legal rights to review file data are increased or decreased? 

(c) Are there potential Good Practices? 


See also questions 8 and 9 on page 9-5 regarding potentially dam

,c. ( aging information. 

For Public Housin& see 24 CPR Pan 966.56(bXl) and 966.401. 
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Resident Screening 
/ Eviction 
Committees 

.. 

Housing Authorities may establish screening/eviction commit
tees whose members, typically residents and at-large community 
members, review applicant and resident data. At a minimum, Com
mittee members should respect and protect this sensitive data. 

(5) Resident Screening/Evictions Committees - The Task 
Force requests that HUD clarify the following: 

(a) To what extent are such Committees subject to Require
ments? 

(b) What Good Practices can be recommended? Such prac
tices might include training for Committee members. 

(c) Committee members who violate ethical standards 
should be removed. What Requirements and/or Good Prac
tices apply? 

Considerations of 
State and local 
laws 

(6) State and Local Laws - The Task Force requests that 
HUD clarify: 

(a) The Task Force has been told that some Housing 
Authorities, as government agencies, are required by state 
law to make all of their records available to the public. 
Which states have laws of this type, and what are their provi
sions regarding Housing Authorities? 

(b) To what extent do Requirements provide mechanisms 
for resolving conflict among federal and state or local laws? 

(c) When do State or local law considerations (Le. state vul
nerable adult reporting act$i req~ire disclosure which is oth
erwise prohibited by Requirements? 

2 Adult protection laws authorize the government and, sometimes, private persons, to 
intervene on behalf ofadults who are neglected, abused, or financially exploited. 
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ce 
- .... ·",inators 

Residents are likely to share personal information with service 
coordinators. Housing providers may expect service coordinators to 
share this information when it affects the housing program; this 
may conflict with professional and state regulatory codes of ethics 
which generally prohibit licensed/certified social service profession , 
als from disclosing personal information provided to them in their 
professional capacities. 

..
(7) Service Coordinat6rs - The Task Force requests that 

HUD clarify: 


(a) Are there Requirements which apply ih the servicecoor

dinator context (i) always; or (ii) only where service coordi

nators are not otherwise bound by professional codes of 

ethics? 


(b) What Good Practices can be recommended to housing 

providers who employ or plan to employ service coordina

tors? These might include a model Code ofEthics. 


Potentially 
Damaging 
Information 

Particularly in the process of documenting lease violations, 
housing providers sometimes acquire information which, if inadver
tently disclosed, might cause harm to either the resident in question 
or the information provider. 

(8) The Task Force requests that HUD determine if Require
ments and/or Good Practices apply to information given in 
confidence which, ifdisclosed, might cause harm to a resi
dent or to the person who provided the information. 

(9) The Task Force requests that HUD clarify whether the 
housing provider may refuse to di-s~lose the source and/or 
the general nature and/or the specifics of information given 
in confidence which supports the housing provider's allega
tion of resident noncompliance with the lease. 
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... 

NIMBY, the Not In My Back Yard syndrome, both contributes 
to and is a form of housing discrimination. Like all forms of dis
crimination, NIMBY has ripple effects on subsidized housing 
providers. When a neighborhood association successfully prevents 
people with disabilities, people with low incomes, and people with 
no homes from moving in, it not only exacerbates the pressure on 
subsidized housing providers to house these groups, but it rein
forces the stereotype that subsidized housing exists for the purpose 
of keeping "the undesireables" out of "decent" neighborhoods. 

NIMBY, like the dearth of affordable housing, has permeated 
the Task Force's deliberations. Thus, the purpose of this chapter is 
two-fold: First, to describe how community perceptions and stereo
types can limit housing opportunities for individuals and families 
with low- and very low-incomes; and to emphasize that every indi
vidual and family should have an opportunity to choose from a vari
ety of housing options, including private, public, federally-assisted, 
scattered site and supportive housing. Second, this chapter offers a 
number of specific recommendations to Congress and the Executive 
Agencies with regard to housing discrimination. This chapter is not 
an endorsement of one type of housing option over others but 
rather an endorsement of individual choice and empowerment. 
The Task Force was unanimous in its identification of discrimina
tion as a major problem for everyone involved in the housing indus
try. 
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Discussion 
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1 


Housing discrimination continues to be a pervasive problem 
across the country despite the existence of laws prohibiting state 
and local governments and public and private housing developers 
and landlords from discriminating against classes of individuals. 
Such problems are panicularly acute for individuals and families 
with low- and very low-incomes. One significant barrier to the de
velopment of affordable housing is community opposition. Waving ... 
the NIMBY banner, many communities have enacted regulatory 
and safety laws designed to limit or restrict the development of com
munity housing for low-income individuals and families, panicu
larly individuals with disabilities. Some communities require 
public hearings to allow neighbors of a proposed low income hous
ing development an opponunity to raise concerns and, in the proc
ess, often create a forum for fears, prejudices and unfounded 
opposition to the development of such projects. In many instances, 
community opposition effectively ends a project's development be
cause of the cost and time involved in combating such opposition. 

In the past few years, couns have identified these practices as 
violations of the Fair Housing Act. As a result, state and local legis
latures have begun to modify their land use and zoning laws and 
state agencies have begun to revise their licensing requirements to 
make them consistent with the federal civil rights laws. 

Some housing developers, landlords, real estate agents and 
banks also perpetuate discrimination through such practices as ap
plicant steering to panicular projects or neighborhoods, or inten
tional application processing delays and practices which have a 
disparate impact on a panicular class of individuals. Such practices 
often deny individuals and families access to housing and discour
age many from seeking alternative housing options in other commu
nities. Until Congress, state legislatures and city and town councils 
commit themselves to vigorou~ opposition to all forms of discrimi
nation against individuals and families, NIMBY practices will con
tinue to limit affordable housing options for individuals and 
families with low- and very low-incomes. 

Recommendations The Task Force strongly recommends that federal and state gov
ernments improve their enforcement of the Fair Housing Act 
(states which have enacted "substantially equivalent laws" have 
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joint responsibility for enforcing the federa11aw). Specifically with 
regard to the federal government, the Task Force recommends: 

130 	Congress, HUDand the Department ofJustice must devote suffi
cient resources to conduct a decisive campaign to enforce all as
pects of the Fair Housing Act. In addition to litigation, the 
federal agencies should collaborate to mount a national media 
campaign about the personal and public consequences of such ... 

. housing discrimination. An important aspect of the campaign • 

would highlight positive examples of integrated communities. 

131 	As Congress has noted in its review of mortgage loan practices, 
anti-discrimination testing programs and NIMBY barriers to 
housing, discrimination persists despite the existence of fair 
housing laws. Thus, the U.S. Attomey General should review 
the role of the Justice Department regarding the enforcement of 
the Fair Housing Act. This review should include and address 
the use of legal arguments against discrimination, an assessment 
of federal circuit handling of discrimination cases, and the filing 
of lawsuits against those individuals whose actions result in dis
crimination. 

132 	The Attomey General should speed the review ofall state and lo
cal zoning and land use laws which inhibit the ability ofpro
tected classes to move into residential neighborhoods. One way 
to do so would be for the Attomey General to convene a meeting 
with all the state Attomeys General to review the Fair Housing 
Act's preemption ofall such laws and to offer the Justice Depart
ment's assistance in their ef{orts. She would have close to 50 
federal court cases to use in her review. She would also have ex
amples of states whose Attomeys General successfully con
ducted such reviews and whose legislatures invalidated the 
illegal local and state laws. 

133 	The Task Force recommends that the Secretary ofHUD con
vene an inter-agency work group ofHUD, the Department of 
Health and Human Services, and the Department ofJustice to 
develop a strategy to encourage city attomeys to review local 
zoning laws which conflict with the Fair Housing Act. Such a 
strategy could involve the U.S. Conference of Mayors and the 
League of Cities. 
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134 The White House and Congress must highlight the economic im· 
pact of discrimination on individuals and communities and pro
vide significant financial support to advance civil rights 
enforcement. The White House and Congress should publicly 
discuss the ways in which discrimination, through NIMBY or'~. 
through selective admission standards, burdens a community's 
economy by preventing the development of low- and moderate
income housing;Dy trapping minority individuals and families in 
communities ofpoverty and despair, and by limiting education 
and employment opportunities. Such discussion coupled with in

! ' 	 creased funding for enforcement ofanti-discrimination laws 
would increase the country's understanding of the economic 
costs of discrimination and the benefits of integration. 

135 	Every federal agency responsible for housing or housing finance 
programs should ensure that all components ofthe agency under

,'. , 	

stand how the fair housing laws affect their operations, and ad
just their policies, practices, regulations, guidance and manuals 
accordingly. The reviews and revisions should be secretarial re
sponsibilities. 

136 	Congress must expand housing opportunities for individuals and 
families with low- and very low-incomes by: 

,(a) increasing the supply of affordable, low-income hous
ing by, for example, appropriations for portable rental as
sistance, housing rehabilitation efforts and construction 
projects; 

(b) intensifying support for education and enforcement in
itiatives designed to eliminate public and private housing 
discrimination against individuals based on race, na~onal 
origin, religion, gender, a~e, disability, or familial status; 
and 

(c) establishing national data collection mechanisms capa
ble of monitoring, tracking and compiling reports related 
to various aspects of federally-supported housing pro
grams, including those which receive any form of federal 
assistance (public, federally-assisted, farmers home, veter
ans affairs, private, etc.); the populations served through 
the housing program; the number of units occupied, va
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cant or needing repair; the number of individuals and 
families on waiting lists and the length oftime it takes for 
them to obtain housing; housing provider agreements 
with service agencies and a listing ofthe agencies; the 
number ofdiscrimination complaints filed and the cur
rent status ofthose complaints; and other useful informa
tion which Congress could use to evaluate federal housing .' 
programs regt!larly and to target funds where they are ... 
most needed. 

(d) supporting programs and strategies that encourage met
ropolitan-wide solutions to this problem, including fund· 
ing incentives for joint inner city and suburban Public 
Housing Agency applications for BUD's scattered-site de
velopment program. 

137 	The Occupancy Task Force recommends that BUD and the De
partment ofJustice enforce the Fair Housing Act to prohibit 
state and local governments from requiring public hearings (or 
other special conditions for approval) for the development of 
public and assisted housing, unless such hearings are required 
for the development ofall housing. 

138 	The Occupancy Task Force recommends that BUD identify and 
revise all policies and regulations which promote NIMBY re
sponses, to ensure that public and assisted housing are located 
throughout a metropolitan area. 

139 	The Occupancy Task Force recommends that BUD issue regula
tions to implement the 1990 Housing and Community Develop
ment Act provisions permitting assisted housing funds (i.e. 5811) 
to be used to purchase apartments in mixed.income, multi-fam
ily housing, condominiums, cooperatives and other forms of 
housing. 
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APPENDIX 1 

STATUTORY BASIS OF THE TASK FORCE 

(Housing and Community Devdopment Act of 1992, Pub. L 
102-550, Sections 64.1-643) 

ESTABLISHMENT OF CRITERIA FOR OCCUPANCY. 

TASK FORCE.

(1) Establishment.-To assist the Secmtary in establishing reasonable 
criteria for occupancy in federally assisted housing, the Secretary shall establish 
a task force to review all rules, policy statements, handbooks, technical assistance 
memonmda, and other relevant documents issued by the Department of Housing 
and Urban Development on the standards and obligations governing residency in 
federally assisted housing and make recommendations to the Secretary for the 
establishment of such criteria for occupancy. 

(2) MEMBERS.-The Secretary shall appoint members to the task 
which shall include individuals representing the interests of owners, 

managers, and tenants of federally assisted housing, public housing agencies, 
owner and tenant advocacy organizations, persons with disabilities and disabled 
families, organizations assisting homdess individuals, and social service, mental 
health, and other nonprofit service providers who serve federally assisted housing. 

(3) COMPENSATION.-Members of 'the task force shall not receive 
compensation for serving on the task force. 

'-:,.-

(4) DUTIES.-The task force shall 

(A) review all existing standards, regulations, and 
guidelines governing occupancy and tenant selection policies in 
federally assisted housing; 

(B) review all existing standards, regulations, and 
guidelines governing lease provisions and other rules ofoccupancy 
for federally assisted housing; 

(C) determine whether the standards, regulations, and 
guidelines reviewed under subparagraphs (A) and (B) provide 
sufficient guidance to owners and managers of federally assisted 
housing to-

,."1, 
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(i) develop procedures for preselection 
inquiries sufficient to determine the capacity of 
applicants to comply with reasonable lease terms 
and conditions of occupancy; 

• 	 (n) utilize leases that prohibit behavior 
which endangers the health or safety of other 
tenants or violates the rights of other tenants to 
peaceful enjoyment of the premises; 

(iii) assess the need to provide, and 
appropriate measures for providing, reaSonable 
accommodations required under the Fair Housing 
Act and section S04 of the Rehabilitation Act of 
1973 for persons with various types of disabilities; 
and 

(iv) comply with civil rights laws and 
regulations; and 

(0) propose criteria for occupancy in federally assisted 


; 
housing, standards for the reasonable performance and behavior of 


I tenants of federally assisted housing, compliance standards 
, ,.' 
consistent with the reasonable accommodation of the requirements 
of the Fair Housing Act and section S04 of the Rehabilitation Act 
of 1973, standards for compliance with other civil rights laws, and 
procedures for the eviction of tenants not complying with such 
standards consistent with sections 6 and 8 of the United States 
Housing Act of 1937; and 

(E) report to the Congress and the Secretary of Housing 
and Urban Development pursuant to paragraph (7). 

(S) PROCEDURE.-In carrying out its duties, the task force shall hold 
public hearings and receive written comments for a period of not less than 60 
days. ' 

(6) SUPPORT.-The Secretary of Housing and Urban Development 
shall cooperate fully with the task force and shall provide support staff and office 
space to assist the task force in carrying out its duties. 

(7) REPORTS.-Not later than 3 months after the date of enactment 
of this Act, the task force shall submit to the Secretary and the Congress a 
preliminary report describing its initial actions. Not later than 6 months after the 
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date of enactment of this Act, the task force shall submit a report to the Secretary 
and the Congress, which shall include

(A) a description of its fmdings; and 

(B) recommendations to revise such standards, regulations, 
and guidelines to provide accurate and complete guidance to 
owners and managers of federally assisted housing as determined 
necessary under paragraph (4). ... .. 

(b) RULEMAKING.-

(1) AUTHORITY.--The Secretary shali, by regulation, establish criteria 
for selection of tenants for occupancy in federally assisted housing and lease 
provisions for such housing. 

(2) STANDARDS.-The criteria shall provide sufficient guidance to 
owners and managers of federally assisted housing to enable them to (A) select 
tenants capable of complying with reasonable lease terms, (B) utilize leases 
prohibiting behavior which endangers the health or safety of others or violates the 
right of other tenants to peaceful enjoyment of the premises, (C) comply with 
legal requirements to make reasonable accommodations for persons with 
disabilities, and (0) comply with civil rights laws. The criteria shall be 
consistent with the requirements under subsections (k) and (1) of section 6 and 
section 8(d)(1) of the United States Housing Act of 1937 and any similar contract 
and lease requirements for federally assisted housing. In establishing the criteria, 
the Secretary shall take into consideration the report of the task force under 
subsection (a)(7). 

(3) PROCEDURE.--Not later than 90 days after the submission of the 
final report under subsection (a)(7), the Secretary shall issue a notice of proposed 
rulemaking of the regulations under this subsection providing for notice and 
opportunity for public comment regarding the regulations, pursuant to the 
provisions of section 553 of title 5, United States Code (notwithstanding 
subsections (a)(2), (b)(B), and (d)(3) of such section). The duration of the period 
for public comment under such section 553 shall not be less than 60 days. The 
Secretary shall issue final regulations under this subsection not later than the 
expiration of the 6O-day period beginning upon the conclusion of the comment 
period, which shall take effect upon issuance. 
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APPENDIX 2 

LEGISLATIVE HISTORY OF THE TASK FORCE 

(Housing and Community Development Act of 1992, H. Rep. 102
760, pp. 139-140) • 

Subtitle C-Standards and Obligations ofResidency in Federally Assisted Housing 

The Committee is aware that goocf management of federally assisted 
.. 

housing plays an important role in making any living situation, especially mixed 
or population specific housing, work for the residents. Part ofgood management 
is applying consistent, fair, and reasonable occupancy staridards, selection 
criteria, and eviction procedures to all current and future residents. The 
Committee recognizes that many housing managers ofpublic and assisted housing 
have been given mixed signals and inconsistent information regarding what can 
and cannot be asked of applicants for housing assistance and what is and is not 
just cause for eviction. Therefore, public housing -authorities and assisted housing 
managers may sometimes accept for residency residents who should not have been 
admitted or fail to evict residents when good cause for an eviction exists. The 
Committee is aware that part of the conflicting information comes from 
application of a number of laws including the Fair Housing Act, section S04 of 
the 1973 Rehabilitation Act, the Age Discrimination Act, and the Americans with 
Disabilities Act as well as the various housing acts. 

The Committee believes that this lack of good screening and eviction 
procedures or at least the confusion certainly has contributed to the dilemma 
caused by mixed populations which these provisions address. Therefore, the 
Committee bill requires that the Secretary establish a task force, comprised of 
individuals who represent public housing authorities, owners and managers of 
federally assisted housing, tenant advocacy groups, advocates for the elderly, 
disabled, and homeless, and social and mental health service providers, to 
systematically review all laws, regulations, handbooks, policies, and court cases 
to develop recommended criteria for occupancy and regulations based on the 
criteria. 

In developing their recommendations, the Task Porce is required to hold 
public hearings and receive written comments. IDtimately, these criteria will 
form the basis for regulations that are to be applied by PHAs and owners to all 
tenants of pubic and assisted housing as a condition of federal assistance. The 

.: I _ 	 Committee expects the Department to cooperate and support fully the work of the 
Task Force. 

The Committee intends that the Task Force's recommendations and the 
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Department's regulations ensure that all residents of public and assisted housing 
will enjoy peaceful, and safe living arrangements. Further, the Committee 
intends that the Task Force's recommendations and the Sectary's regulations, 
provide guidance that is additional to and consistent with the Department's 
existing Fair Housing Amendments Act regulations, issued in January 1989, and 
the existing federal lease and grievance procedures. The Committee encourages 
the Task Force to review the model screening and occupancy package 

If 	 promulgated in 1991 by the Council of Large Public Housing Authorities, as well 
as the procedures developed in connection with Coson v. Rochester Housing 
AutJwrity, 748 F.S. 1002 (w.D. N.Y. J990) • 

• 
The Committee bill places tight time frames on the issuance of the Task 

Force's report with the final report due 6 months after the 'Task Force convenes. 
Similarly there are tight time frames on subsequent rulemaking, with the proposed 
rule required within 90 days of the final report of the Task Force and the final 
regulations within 120 days. The Committee strongly believes that the difficulty 
and the urgency of the issue dictate speedy responses. 

The Committee also is concerned that many management "problems" could 
have been avoided if PHAs and assisted housing managers had accepted co
applications from handicapped or disabled families and service providers or 
relatives who could be called in any emergency situation. The Committee is 
aware that in Milwaukee one service provider had offered to sign on the dotted 
line, providing a contact, with a client seeking public housing an insurance 
against any future problems, but the offer was denied. The Committee bill 
provides for an assisted application where a care giver, family member, friend or 
advocate would provide pertinent information so that they could be contacted to 
provide special care or to assist in resolving problems. 
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,QKU'JreR OP THE HOD TASK FORCE ON OCCUPANCY STANDARDS IN PUBLIC 

AND ASSISTED HOUSING 


Section. 1. Purpose. The purpose of this document is to 

tablish a Charter for a Task Force on Occupancy Standards in 

ic and Assisted Housing, as required under the provisions of 

Federal Advisory Committee Act (FACA). 
.. 

Section 2. Authority. The Task Force is established by the 

pursuant to section 643 of~the Housing and Community 

1992 (P.L. 102-550), and implements .the 

determination of the Secretary of Housing and Urban Development 

to establish an Advisory Committee in accordance with section 

. ,9(a) (1) of the FACA. 

Section 3. Objectives, Scope of Activities and Duties. The 

Task Force will (1) review all existing standards, requlations 

and guidelines governing occupancy and tenant selection policies, 

and lease provisions and other rules of occupancy in public and 

assisted housing; (2) propose criteria for occupancy, standards 

for reasonable behavior of tenants, compliance standards 

consistent with reasonable accommodation and other requirements 

of civil rights laws and procedures for ,eviction of tenants who 

fail to comply with the standards; and (3) report to the 

Secretary and the Congress on its findings and recommendations. 

Section 4. Membership. The Task Force will be composed of 

no more than 3S members, and will include representatives of 

owners, managers and tenants of federally assisted housing, 

'I; 	 public housing agencies, owner and tenant advocacy organizations, 

persons with disabilities and disabled families, organizations 

assisting homeless individuals, and social service, mental health 

and other nonprofit service providers who serve federally 



may be modi~ied as appropriate by the Chair. Any subcommittees 

appointed by the Chair will be subordinate and advisory to the 

full Task Force. Subcommittees may meet at such times and places 

as the subcommittee Chair has approved for the performance of 

Task Force business. The results~of all subcommittee meetings 

will be reported to the Task Force for its review. 

Section 8. Meetings. The Task Force will meet at least 

twice during its term. The Task Force Chair may call special 

meetings as needed. The Task Force and any of its subcommittees 

will convene under the following conditions: 

a. A notice of each Task Force or subcommittee meeting will 

be published in the Federal Register at least 15 days in advance 

of the meeting. Shorter notice is permissible in cases of 

emergency, but the basis for the declaration of an emergency must 

be reported in the notice. 

b. Detailed minutes of each meeting of the Task Force will 

be kept, and the accuracy of the minutes will be certified to by 

the Task Force Chair, submitted to the Secretary of BUD, and 

filed with the Departmental Committee Management Officer. The 

minutes will include: 

(1) The time and place of the meeting; 



Force with administrative services, funds, facilities, staff 

other support nec~ssary for the effective perfor.mance of its 

SectioD. 10. BatiJDated Support aDd Cost. The Department 


that the operating cost of the Task Force will not 


$45,000, including staff support costs. 


SectioD. 11. Travel and Ccapensation. Members of the Taak 

;,rorce will serve without compensation, but are entitled to be
\,:: :, 


;::paid for travel and subsistence in the performance of duties as 

i', 

U.S.C. 5703(b). 

, SectioD. 12. Reports. The Task Force will submit a written/,
> ' 

' 
~. . 

{'report to the Secretary, describing its membership, functions and 

actions before its termination. The Task Force will submit other 

written reports from time to time to the Secretary and the 

': Congress as required by section 643. 

SectioD. 13. Expiration. The Task Force established under 


this Charter will terminate 12 months after the charter is filed, 


unless sooner extended. 


Dated: OCt:.. '3 I J '1qc:t2 


(J. ~ ......... ~'\Il 
. 7 
Department of Housing and 

Urban Development 
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Director of Housing 
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Hartford, Connecticut 


Mr. Conrad Egan (resigned, October 1993) 

Chairman, Multifamily Housing Management Comm. 

National Asssociation of Homebuilders 

Reston, Virginia 
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Alexandria, Virginia 


Mr. Joseph M. Finn~gan 


Massachusetts Association for Mental Health 

Boston, Masschusetts 


Mr. Jim Graham 

Executive Director 

Whitman-Walker Clinic, Inc. 

Washington, D.C. 


Mr. Jon Gutzmann 

Executive Director 

Public Housing Agency of the City ofSt. PaullNAHRO 

St. Paul, Minnesota 


Ms. Loretta Hall 

Manager 

Carr Square Tenant Management Corporation 

St. Louis, Missouri 


Mr. Fred Kamas, Jr. 

Executive Director 

National Coalition for the Homeless 

Washington, D.C. 
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Executive Director 

National Alliance to End Homelessness 

Washington, D.C. 


Ruth Lowenkron, Esq. 

New York Lawyers in the Public Interest 

New York, N.Y. 


...
Ms. Kathy McGinley 

The Arc 

Washington, D.C. 
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Director ofHousing Policy 
American Association of Homes and Services for the Aging 
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Washington, D.C. 
** AAHSA does not concur with the Task Force Report** 

Bonnie Milstein, Esq. 
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Washington, D.C. 


Mr. Bill Mitchell 

National Association of Protection and Advocacy Systems 

Washington, D.C. 


Ms. Denise Muha 

Executive Director 

National Leased Housing Association 

Washington, D.C. 


Mr. Ronald L. Oldham 

Director of Housing Management 

Seattle Housing Authority 

Seattle, Washington 
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Chair, Federal Housing Liaison Subcommittee 

Institute ofReal Estate Management (IREM) 

Columbus, Ohio 


Debbie Piltch, Esq. 

Disability Law Center 

Boston, Massachusetts 
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Mr. Don Redfoot 

American Association of Retired Persons 

Washington, D.C. 


Mr. Greg Russ 

Russ Associates, Inc. 

Odenton, Maryland 


Ms. MaryAnn Russ 

Council of Large Public Housing Authorities (Ctl>HA) 

Washington, D.C. 


Kim Savage, Esq. 

National Senior Citizens Law Center 

Los Angeles, California 


Susan Silverstein, Esq. 

Monroe County Legal Assistance 

Rochester, New York 


Mr. James Tabron 

Executive Director 

The Housing Authority of the City of DurhamlPHADA 

Durham, North Carolina 


Mr. Steve Townsend 

National Community Mental Healthcare Council 

Rockville, Maryland 


Ramsay Weit, Esq. 

Office of the Mayor of Portland 

Portland, Oregon 


i-.. 	 Dorinda Wider, Esq. 
Legal Aid Society ofMinneapolis 
Minneapolis, Minnesota 

Mr. Charles S. Wilkins, Jr. 

National Corporation for Housing Partnerships 

Washington, D.C. 


Mr. Daniel Wuenschel 

Executive Director 

Cambridge Housing Authority 

Cambridge, Massachusetts 


Ms. Roberta Youmans (resigned August 12, 1993; replaced by David Bryson) 

National Housing Law Project 

Washington, D.C. 
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Appendix 5 

List of Recommendations 

The following recommendations are divided into six categories: Recommendations to 
Congress, to Congress and to HUD, to HUD, to HUD and HHS, to the Department of... 
Justice, and to Providers. The recommendations have been listed sequentially through 
the repon, and those numbers are used here. At the end ofeach recommendation, the 
first number in the parenthesis indicates the Chapter in which the rel;ommendation ap
pears, and the second number indicates the page. 

Important: See text in chapters for footnotes and additional discussion ofRecom
mendations. Explanatory and background text can only be found in the chapters. 
The Recommendations have been edited for inclusion in this Appendix. 

I
'. 
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'
! Recommendations to Congress

U." 
, 

) ..\ 11. 	 When Congress authorizes new programs, such as Family Self Sufficiency, HOPE 
for Elderly Independence, and the myriad of resident empowerment programs, 

\
\ . 	 they should analyze the cost to housing providers and resident associations to ad

minister the programs. Panicipation in such programs should not be mandated un
less additional administrative funding is provided. (Preface-3) 

90. 	 The Task Force recommends that Congress increase the level ofmodernization 
funds available to address the alterations and accommodations required by Section 
504. (5-10) 

92. 	 The Task Force recommends that Congress direct HUD to add reasonable accom
modations and accessibility costs to the list of special rent adjustments. (5-10) 

121. 	 To achieve the goal ofan integrated housing and social suppon system, the Task 
Force recommends that Congress: 

(a) appropriate sufficient funds to ensure that housing'providers can employ a 
sufficient number ofservice coordinator positions to adequately serve the resi
dent population; 

(b) increase financial suppon for social service programs and enhance require
ments that federal social service programs target adequate funds to meet the serv
ice needs of individuals and families who receive housing and other forms of 
federal assistance; 

(c) coordinate housing and social service programs for individuals and families 
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with low- and very low-incomes among the various congressional commit
tees with jurisdiction for those programs; 

(d) encourage the integration ofsocial service programs by state and local 
governments (including services programs assisting individuals with dis
abilities and families; programs providing income assistance; housing pro
grams; etc.). (7-10) ,i 

i i 
124. 	 Congress should require each state receiving federal housing funds to establish 

a model clearinghouse program to be funded under the CDBG or HOME Pro
grams. The purpose of the clearinghouse would be to assist housing providers, 
service providers, housing consumers and advocates with a centralized re
source for locating inforniation essential to the housing process. Such a model 
program should recommend program services and staff qualifications. Recom

I . 
mendations should recognize local variations in housing and services availabil
ity -especially differences between urban and rural areas. (8-1) 

134. 	 The White House and Congress must highlight the economic impact of dis
crimination on individuals and communities and provide significant financial 
support to advance civil rights enforcement. The White House and Congress 
should publicly discuss the ways in which discrimination, through NIMBY or 
through selective admission standards, burdens a community's economy by 
preventing the development of low- and moderate-income housing, by trap
ping minority individuals and families in communities of poverty and despair, 
and by limiting education and employment opportunities. Such discussion 
coupled with increased funding for enforcement of anti-discrimination laws 
would increase the country's understanding of the economic costs of discrimi
nation and the benefits of integration. (10-4) 

136. 	 Congress must expand housing opportunities for individuals and families with 
low- and very low-incomes by: 

(a) increasing the supply ofaffordable, low-income housing by, for example, 
appropriations for portable rental assistance, housing rehabilitation efforts 
and construction projects; 

(b) intensifying support for education and enforcement initiatives designed 
to eliminate public and private housing discrimination 'against individuals 
based on race, national origin, religion, gender, age, disability, or familial 
status; and 

(c) establishing national data collection mechanisms capable of monitoring, 
tracking and compiling reports related to various aspects of federally-sup
ported housing programs, including those which receive any form of federal 
assistance (public, federally-assisted, farmers home, veterans affairs, private, 
etc.); the populations served through the housing program; the number of 
units occupied, vacant or needing repair; the number of individuals and 
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families on waiting lists and the length of time it takes for them to obtain hous
ing; ho~sing provider agreements with service agencies and a listing of the agen
cies; the number of discrimination complaints filed and the current status of 
those complaints; and other useful information which Congress could use to 
evaluate federal housing programs regularly and to target funds where they are 
most needed. • 

(d) supporting programs and strategies that encourage metropolitan-wide solu
tions to this problem, including funding incentives for joint inner city and subur

...
ban Public Housing Agency applications for HUD's scattered-site development 
program. (10-4) 
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Recommendations to Congress and HUD 

1. 	 In each of the past fourteen years, HUD's budget has proposed less money for 
public housing operating subsidies than PHAs were eligible for under law. 
Public housing operating subsidies should be funded at 100% ofeligibility

• without OMB's assumptions about illusory savings. 
, I 

I 
I The Performance Funding System's allowable expense level should be raised 

," to reflect increased costs for fair housing and section 504 requirements, as well 
( 

as costs for service coordination for residents. (Preface-1) 

2. Section 8 Existing Fair Market Rents and housing voucher payment standards 
should be fine-tuned with respect to sub-market areas and set at levels high 
enough to reflect increased costs for fair housing and section 504 requirements 
and so that they do not have the effect of limiting recipients' choices of the 
neighborhoods in which they can live. (Preface-2) 

3. 	 Section 8 New Construction and Substantial Rehabilitation Rents should be 
I ,:' adjustable to reflect increased costs for fair housing and section 504 require
I 

1'. 
I ments, as well as costs for service coordination for residents and necessary ex

penses for security beyond that provided by local law enforcement. (Preface-2) 

4. 	 The Community Partnerships against Crime (COMPAC) should be author
ized and funded at a level sufficient for housing authority programs ofpreven
tion, treatment and law enforcement in public housing neighborhoods beyond 
that required to be provided by the locality. (Preface-2) 

5. 	 Many public housing developments are in poor condition today because of 
years ofdeferred funding for maintenance. The modernization needed for vi
able public housing developments should be completed over the next ten 
years. This will require funding at a level ofat least $4.2 to 4.5 billion per year 
for the combination of the comprehensive grant, ClAP (Comprehensive Im
provements Assistance Program), MROP (Major Reconstruction of Obsolete 
Projects) and Severely Distressed programs. HUD should manage the assisted 
housing programs so that their maintenance needs are funded as they accrue. 
(Preface-2) 

6. 	 Non-viable public housing developments should be replaced unit-for-unit 
with a combination of region-wide project-based units and permanent tenant 
based assistance as determined by the PHA and its democratically elected resi
dent association. 

Project-based units should be in scattered site developments. Total Develop
ment Cost ceilings must be high enough to permit building appropriately 
sized units designed to foster family living, compatible with all neighbor
hoods. (Preface-3) 
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7. 	 Current levels of tenant-based assistance (cenificates and vouchers) should be pre
served by renewing expiring instruments. (Preface-3) 

8. The HUD-assisted housing stock should be preserved through the variety of 
mechanisms found in Title n of the 1987 Act, Title VI and Title VIn of the 1990 
Act and Title IV of the 1992 Act. OWIlers should be provided with the appropriate 
mixture of loan management set-aside Section 8 and Flexible Subsidy Capital Im " 
provement loans. When preservation is not viable, residents of subsidized units 
should be provided with tenant-ba,.ed subsidies. 

" All reasonable steps should be taken to renew expiring project-based assistance and 
when renewal is not feasible, residents of subsidized units should be provided with 
tenant-based subsidies. (Preface-3) 

9. 	 When viable developments are locateq in distressed neighborhoods, Community 
Development funding should be provided to revitalize the neighborhood. (preface
3) 

10. 	 Receipt of CDBG (Community Development Block Grant)and HOME funds 
should be predicated upon the locality's submission ofa credible Fair Housing 
Plan and compliance with the Plan once approved. (Preface-3) 

13. 	 The Occupancy Task Force recommends that HUD budget for and Congress appro
priate funding sufficient to offset the costs of housing provider compliance with 
Fair Housing and §504 requirements. (1-6) 

28. 	 The Occupancy Task Force recommends that Congress take action to implement 
and fully fund the four allowances authorized by the 1990 National Affordable 
Housing Act: 
• 	 A deduction from income of ten percent ofall earned income ofadult family 

members; 
• 	 For all families (not just elderly families) a deduction ofunreimbursed medical 

expenses in excess of three percent of annual income; 
• 	 An increase in the dependent deduction to $550 per dependent; 
• 	 A deduction of child care or alimony paid up to $550 per person thus sup

ported. (1-23) 

29. 	 The Task Force recommends that Congress ~uthorize and HUD issue regulations 
implementing reasonable ceiling rents based on neighborhood market rents for 
standard housing and defer rent increases for up to 18 months for families who 
leave public assistance and go to work. (1-24) 

51. 	 The Task Force recommends that the statutes, regulations, handbooks and lease 
provisions regarding eviction not be changed, except as noted in Chapter 3 of the 
report. (3-1) 

55. 	 The Task Force recommends that Congress appropriate sufficient funding for the 
following programs: 
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(a) The Public Housing Drug Elimination Program, or a successor program, 
for public and assisted housing; 

(b) Special additional adjustments for security costs in the Section 8 New 
Construction and Substantial Rehabilitation program. (3-5) 

• 	 56. The Task Force recommends that Congress authorize and appropriate funding 
for drug treatment on demand. (3-6) 

102. 	 The Task Force recommends that the ClAP program be amended so that the 
current year's ClAP budget could be revised at any time to allow usage of 
ClAP funds for reasonable accommodations. (5-24) 

130. 	 Congress, HUD and the Department ofJustice must devote sufficient re
sources to conduct a decisive campaign to enforce all aspects of the Fair Hous
ing Act. In addition to litigation, the federal agencies should collaborate to 
mount a national media campaign about the personal and public consequences 
of such housing discrimination. An important aspect of the campaign would 
highlight positive examples ofintegrated communities. (10-3) 
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Recommendations to HUD 

12. 	 The Task Force recommends that HUD issue guidance incorporating the 11 princi
ples governing admission to Federally-Assisted housing to help housing providers, 
applicants, advocates and service providers to understand the balance required be
tween the individual rights ofapplicants and residents and the need to maintain a 

•quality living environment. (1-2) 

14. 	 The Task Force recommends that HUD make clear the requirement that the appli
cation facility and intake process be fccessible and intelligible to applicants with " 
disabilities. (1-9) 

15. 	 The Task Force recommends that HUD develop sample: application materials in 
'plain language' versions. HUD should clarify the affirmative requirement for hous
ingproviders to communicate'with applicants with disabilities in a manner intelli
gible to the applicant. (1-9) 

16. 	 The Task Force recommends that HUD require all housing providers to ask all ap
plicants at the point of initial contact whether they need another fOim of communi
cation other than plain language paperwork. Some alternatives include but are not 
limited to sign: language interpretation, having materials explained orally by staff, 
either in person or by phone; providing large type materials, offering info~tion 
on tape; or having some third party representative (a friend, relative or advocate, 
named by the applicant) acompany the applicant to receive, interpret and explain 
housing materials and be present at all meetings and discussions. (1-16) 

17. 	 The Task Force recommends that HUD offer guidance and sample materials to 
housing providers on marketing materials and techniques that incorporate the fol
lowing: 
• 	 Marketing should describe the housing units, application process, waiting list 

and preference structure accurately. 
• 	 Marketing should be "plain language" and may use more than strictly English

language print media. 
• 	 An effort should be made to target all agencies that serve and advocate for po

tentially eligible applicants (e.g. persons with disabilities, to ensure that accessi
ble/adaptable units are used by people who can best take advantage of their 
features). 

• 	 Marketing materials should make clear who is eligible: individuals and fami
lies, people with both physical and mental disabilities. 

• 	 Housing providers' responsibility to provide reasonable accommodations to 
people with disabilities should be made clear. (1-12) 

18. 	 The Task Force recommends that HUD make it clear that housing providers are 
not permitted to require that all applicants complete a written application form 
without assistance, since such a requirement will have a disparate impact on appli
cants with disabilities who cannot read, write or understand written materials. 
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.	Housing providers must, if requested, provide or obtain help for such appli
cants to complete their applications. (1-12) 

19. 	 The Task Force recommends that HUD issue guidance for housing staff to ex
plain to all applicants what screening standards will be used by the provider 
and how screening information will be verified. (1-13) 

20. 	 The Task Force recommends that HUD establish (by regulation) either maxi
mum occupancy standards based on the square footage of the habitable area in 
the entire unit or in each of the dwelling unit's bedrooms, or, at a minimum, 
some son ofoccupancy guidance that will hold housing providers harmless. (1
14) 	 . 

21. 	 The Task Force recommends that HUD issue guidance to assist housing 
providers in determining the minimum occupancy standards taking into ac
count unit size, age, gender and relathipship of applicant family members. (1
14) 

22. 	 The Task Force recommends that HUD require families to be given full infor
mation on the sizes ofunits on the waiting sub-lists and the length of the prob
able wait on all lists, and permit families to change their designation if their 
circumstances change (e.g., they have another baby or formerly had housing 
and they become homeless). (1-17) 

23. 	 The Task Force recommends that HUD permit housing providers to require 
families to sign a statement agreeing to remain in the unit they initially accept 
until a change in their family circumstances justifies a transfer. (1-17) 

24. 	 The Task Force recommends that HUD require all providers to have lease 
clauses that require persons who are initially admitted to units with special fea
tures for persons with disabilities (because no one on the waiting list needs 
such a unit) to move to another unit when someone already in residence or on 
the waiting list needs the special features of the unit. (1-18) 

25. 	 The Task Force recommends that HUD revise the definitions of homeless ness 
throughout its programs to correct the problems described regarding Federal 
preferences. (1-19) 

26. 	 The Task Force recommends that HUD issue the final rule on preferences to 
clarify that local preferences are subject to the Fair Housing Law, and, there
fore, may not have a disproportionate effect on a protected class. (1-19) 

27. 	 The Task Force recommends that HUD clarify the requirement that housing 
providers grant reasonable accommodations by reinstating applicants with dis
abilities who fail to respond within the reasonable time frame to inquiries to 
update the waiting list, but only for reasons that are related to their disabilities. (1
20) 
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30. 	 The Task Force recommends that HUD's guidance on screening include and re
flect all aspects of the discussion in this Report. (1-25) 

31. 	 The Task Force recommends that HUD issue guidance permitting applicants with 
disabilities who have spent some or all of the past three to five years in medical or 
other facilities receiving treatment to provide only third-party verification of the 
dates (beginning to end) when they were receiving treatment and were not living in 
housing. (1-28) 

32. 	 The Task Force recommends that HUB issue guidance permitting housing provid
" ers to require an applicant to provide other verification of ability to comply with 

the essential provisions of the lease) if the applicant verifies only the dates during 
which the applicant was in a medical facility and the period covered by the medical 
treatment is recent or of significant duration. (1-28) 

33. 	 The Task Force recommends that HUD issue guidance permitting housing provid
ers to require an applicant to document in a manner that would convince a reason
able person that the applicant is not a current user of illegal drugs ifobjective 
evidence raises a question about the issue. Documentation that an applicant is not a 
current user of illegal drugs could include: 
• 	 Verification from a reliable drug treatment counselor or program administrator 

indicating that the applicant is/has been in treatment that there is a reasonable 
probability of success in refraining from use of illegal drugs) is complying with 
the requirements of the treatment program and that the applicant is not cur
rently a user of illegal drugs; 

• 	 Verification from a self help program (e.g. Narcotics Anonymous - trusted ser
vant) indicating that the applicant is/has been participating in their program) 
that there is a reasonable probability that the applicant will be successful in re
fraining from use of illegal drugs) and, that the applicant is not currently a user 
of illegal drugs; 

• 	 Verification from a probation or parole officer that the applicant has met or is 
meeting the terms of probation or parole and with respect to illegal use of a con
trolled substance; 

• 	 A voluntary interview with a substance-abuse screening team made up of local 
professionals who will indicate that the applicant has a reasonable probability 
of success in refraining from use of illegal drugs; and 

• 	 Voluntary drug testing. Testing should be an option; not a requirement and sev
eral parameters must guide a housing provider's use of the option: 

• 	 Drug tests must be conducted at facilities that use the National Institute of 
Drug Abuse Guidelines; and 

• 	 The test must screen for illegal drugs only and applicant's use of prescription 
drugs that contain controlled substances must be taken into account; and 

• 	 The housing provider must pay for all costs associated with drug testing un-

Appendix 5-9 



-

i OCCUPANCY TASK FORCE 
I 

I, 
• 

, . 


less the costs are otherwise reimbursed as HUD guidance already re
quires. Such cost is an allowable project expense. (1-31) 

34. 	 The Task Force recommends that HUD clarify the current statutory require
ment that housing providers consider mitigating circumstances for applicants 
with disabilities. (1-33) 

36. 	 The Task Force recommends HUD clarify that housing providers are permit
ted to make limited inquiries to determine that an applicant meets the'HUD 
definition of"disabled" or "handicapped" for eligibility, or in order to qualify 
for allowances available only to persons who are elderly, disabled or handi
capped, or to qualify for a unit with special features, or to verify assertions 
made by an applicant with a disability claiming mitigating circumstances or 
seeking reasonable accommodations. (1 -35) 

37. 	 The Task Force recommends that HUD guidance include the principle that 
the housing provider must be the final judge ofwhat constitutes adequate and 
credible documentation. (1-41) 

38. 	 The Task Force recommends that HUD offer broader and more helpful guid
ance on ways appliCants can demonstrate and housing providers can verify 
that applicants with non-traditional housing histories can comply with essen
tiallease provisions. (1-42) 

39. 	 The Task Force recommends that HUD require housing providers to include 
in all letters rejecting applicants a notice asking applicants with disabilities 
who are being rejected to request an interview to determine whether a reason
able accommodation would enable them to comply with essential lease provi
sion. (1-44) 

40. 	 The Task Force recommends that HUD encourage all housing providers to of
fer at least an orientation for new residents that should cover the rights and re
sponsibilities of the owner and resident, how rent is calculated, the program's 
benefits and obligations, security issues, recertification requirements, the 
lease, the move-in inspection, care of the unit and how to request mainte
nance, and reasonable accommodations. (1-45) 

41. 	 The Task Force recommends that HUD issue guid3nce which adopts the fol
lowing guiding principles regarding the housing management process: 

(a) Federal housing programs are based on the mutual obligations ofall par

ties (applicants, residents, housing providers, and regulatory agencies) in

volved in the process. These obligations are spelled out in laws, regulations, 

leases, regulatory contracts, and in the generally accepted principle of mu

tual respect between and among individuals. Ensuring that all parties under

stand and fulfill their obligations establishes the groundwork for a 

successful housing program. 
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(b) The essential commandment ofanti-discrimination laws is that each individ

ual be treated on his or her own merits, without presumption of his or her abili

ties based on race, sex, religion, gender, age, national origin, disability, or 

familial status, (State and local anti-discrimination laws may also protect indi

viduals based on sexual orientation), recognizing that specific housing program 

requirements may limit eligibility under the law. 


(c) Lease terms, house rule and other po~icies governing behavioral based ten

ancy standards must be reasonable and applied uniformly to all residents . 
... .. 
(d) Housing providers have three essen~l obligations: 
• 	 to provide decent, safe and sanitary housing; and 
• 	 to comply with applicable legal and regulatory requirements; and 
• 	 to comply with the requirements of its lease with each resident. H housing 


providers fail to adhere to these requirements, residents may avail themselves 

of appropriate remedies for redress, such as grievance procedures, contained 

in the lease or provided under the law. 


(e) Housing providers have the right to enforce essential, performance-based lease 
requirements and may seek appropriate remedies up to and including evictions. 

(0 Housing providers must make reasonable accommodations in lease and other 
policy requirements when requested by a qualified resident with disabilities (see 
Chapter 4). The concept of reasonable accommodation involves helping a resi
dent meet essential lease requirements; it does not require the lowering or waiv
ing ofessential requirements. Accommodations are not reasonable if they require 
a fundamental alteration in the nature of the program or impose undue financial 
and administrative burdens on the housing provider (fundamental alterations 
and undue burdens are discussed in Chapter 5). 

(g) Housing providers must provide timely, effective and adequate notices and 

an appropriate opportunity for review of their decisions affecting residents, in

cluding responses to resident requests for reasonable accommodations. 


(h) Housing providers are permitted to seek information necessary to meet pro

gram requirements in the lease intrusive manner possible. Housing providers are 

encouraged, and in some instances obligated, to protect confidentiality of i.nfiJr

mation provided by residents and to respect the individual privacy ofresidents 

consistent with program requirements. 


(i) Residents have five essential lease requirements: 
• 	 to pay rent and other charges under the lease in a timely manner; 
• 	 to care for and avoid damaging the unit and common areas; to use facilities 


and equipment in a reasonable way; to create no health or safety hazards; to 


report maintenance needs; 
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• 	 not to interfere with the rights and enjoyment of others, and not to dam
age the property ofothers; 

• 	 not to engage in criminal activity that threatens the health, safety or 
right to peaceful enjoyment of other residents or staff; and not to engage 
in drug-related criminal activity on or near the premises; and 

• 	 to comply with necessary and reasonable rules and program require
ments ofHUD and the housing provider; to comply with health and 
safety codes. ...

• 
If residents fail to comply with these obligations or repeatedly fail to comply 
with other lease requirements, the housing provider may avail itself ofap
propriate remedies. for redress contained in the lease or provided under the 
law, up to and including eviction. (2-1) Also, see Recommendation 12 in 
this appendix, which offers a parallel set ofprinciples for admission to pub
lic and assisted housing. 

42. 	 The Task Force recommends that the Assistant Secretary for Public and In
dian Housing revise the Public Housing lease requirements at 24 CFR §966.4 
as follows: 

(a)To require that, to the maximum extent feasible, leases be in plain lan
guage; and that HUD consult with housing providers, housing consumers 
and advocates to assist in the drafting of sample lease provisions for all pro
grams. 

(b) To change subparagraph (1) which now reads: "The lease shall set forth 
the procedures to be followed by the PHA and by the resident in terminat
ing the lease" to read: 

The lease shall set forth the procedures to be followed by the PHA and by the 
resident in terminating the lease. In terminating the lease ofany qualified resi
dent with a disability, the PHA has two obligations in addition to the others 
that are listed: 

(i) To provide the required notices to the resident, and any third party desig
nated by the resident, in a form and manner that is accessible and intelligi
ble to the resident; and 

(ii) to the extent that the resident's assertions of his or her failure to comply 
with the essential obligations of the lease is the result of the resident's dis
ability, to determine whether the resident can propose a reasonable accom
modation which, if implemented, would result in compliance with essential 
lease requirements. The PHA may require verification of the proposed ac
commodation. (2-4) 

43. 	 The Task Force recommends that the Assistant Secretary for Housing revise 
the assisted housing Model Lease as follows: 
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(a) To convert the Model Lease, to the maximum extent feasible, to plain lan
guage; and that HUD consult with housing providers, housing consumers and 
. advocates to assist in the drafting process. 

(b) In terminating the lease ofany resident with a disability, the housing owner 
has two obligations in addition to any others listed: 

... 
(i) To provide the required notices to the resident, and any third pany desig
nated by the resident, in a form and manner that is accessible and intelligible 
to the resident; and ... 1t 

(ii) to the extent that the resident's assertion ofhis or her failure to comply 
with the essential obligations of the lease is the result of the resident's disabil
ity, to determine whether the resident can propose a reasonable accommoda
tion which, if implemented, would result in compliance with essential lease 
requirements and prevent termination. The housing owner may require verifi
cation of the proposed accommodation. (2-5) 

44. 	 The Task Force recommends that the Assistant Secretary for Public and Indian 
Housing revise the lease requirements in the certificate and voucher programs as 
follows: 

(a) To require that, to the maximum extent feasible, the lease and HAP Con
tracts be in plain language; and that HUD consult with housing providers, hous
ing consumers and advocates to assist in the drafting process. (2-6) 

45. 	 The Task Force recommends that the Assistant Secretary for Public and Indian 
Housing revise the public housing notice requirements [24 CPR §966.14 (k)] which 
now read: "(2) If the resident is visually impaired, all notices must be in an accessi
ble format" to read as follows: 

(2) It is the PHA's responsibility to notify residents with disabilities in an acces
sible and intelligible manner. (2-6) 

46. 	 The Task Force recommends that HUD.require State Housing Finance Agencies 
and others who administer applicable HUD programs to adopt lease requirements 
eqivalent to Recommendations 42 through 45 above. (2-7) 

47. 	 The Task Force recommends that HUD and industry groups incorporate the dis
cussion in the report on preventing and addressing least violations into Fair Hous
ing training and into HUD handbook or other guidance. (2-9) 

48. 	 The Task Force recommends that HUD issue guidance in all programs that, as a re
sult of a disability, granting a unit transfer within a development, or agreeing not 
to require a transfer, is a reasonable accommodation; further, such guidance shall 
provide that HUD may not withhold subsidy or otherwise penalize the resident or 
housing provider as a result of such a reasonable accommodation. (2-12) 
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49. 	 The Task Force recommends that HUD issue guidance in all programs that ex
pressly permits housing providers to approve residents' unit transfer requests 
whenever the housing provider determines that to do so is consistent with the 
goals of the housing program; and to prioritize such unit transfers in any rea
sonable manner vis-a-vis admissions from the waiting list. (2-12) 

50. 	 The Task Force recommends that HUD issue guidance providing that, where 
the tenant of record is temporarily hospitalized or in a residential treatment fa
cility, such temporary absence of the. tenant of record shall not, in and of itself, 
constitute a lease violation. (2-13) 

53. 	 The Task Force recommends that HUD issue guidance to clarify the existing 
requirement that housing providers are not permitted to require residents to 
enter treatment programs or to obtain or continue supportive services. Hous
ing providers may verify assertions by residents that they are receiving assis
tance which would allow them to comply with essential lease provisions. The 
housing provider would not be barred from seeking an eviction if the resident 
does not comply with essential lease provisions. (3-2) 

54. 	 The Task Force recommends that, in addition to the various notice require
ments already included in HUD program guidance, all such notices must: 

(a) Be given in writing and in an accessible format; 

(b) Include a clear description of the offense, including how it violates the 
lease; 

(c) Describe what, if anything, the resident can do to cure the problem and 
prevent the eviction; and 

(d) Describe the reasonable accommodation procedure. 

It is also good business practice to use plain language and to issue the notices 
promptly after the housing provider determines that a lease violation has oc
curred. (3-4) 

57. 	 The Task Force recommends that HUD clarify that housing providers may 
make space available for treatment programs, without having to secure HUD 
approval. (3-6) 

58. 	 The Task Force recommends that HUD amend the regulations and Model 
Lease for assisted housing programs to conform with 24 CFR 966.4(f)(12) as 
cited in the report. The provision, as modified, should also be added to the 
regulations for the certificate and voucher programs, specifying this as a re
quired provision in each dwelling lease. (3-7) 

59. 	 The Task Force recommends that HUD issue guidance that housing program 
fraud has taken place only if: (a) there is intentional misrepresentation, and 
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(b) the misrepresentation conferred some gain on the resident or applicant who 
made the misrepresentation. (3-11) 

60. 	 The Task Force recommends that HUD issue guidance to clarify that: 

(a) criminal activity which threatens the health, safety or right to peaceful enjoy
ment of the housing premises by othex: residents or staff constitutes grounds for 
eviction. 

(b) drug-related criminal activity which takes place on or near the premises con
stitutes grounds for eviction. ... 

(c) The "on or near" language applies only to drug related crime. Crimes which 
pose threats to residents or management staff are grounds for eviction regardless 
of where they occur. For example, one resident may assault another or vandalize 
another resident's car, away from the housing development. Eviction could be ap
propriate in those instances. 

(d) Other activities, whether or not they are criminal, are grounds for eviction if 
.they constitute material noncompliance with the lease (or if they constitute re
peated minor violations of the lease). For example, damages to the property of 
the housing provider (which may be criminal) will often be grounds for eviction 
as a violation ofa lease provision requiring residents to refrain from destroying, 
defacing, damagiJig or removing any part of the dwelling unit or project. 

(e) One-time occurrences of some minor criminal activities do not pose a threat 
but, ifengaged in with frequency or duration, can have a very serious impact on 
individual residents or the housing community as a whole. (3-12) 

61. 	 The Task Force recommends that HUD limit the grounds for eviction to activities 
that have occurred since the resident was admitted to the housing. An exception 
should be made for situations where an applicant deliberately concealed informa
tion and the information withheld would have been grounds for rejectIng the appli
cant. (3-15) 

62. 	 The Task Force recommends that in the certificate and voucher programs, a regula
tory provision should be added limiting the grounds for termination of subsidy to 
activities that have occurred since the resident was admitted to the subsidy pro
gram. An exception should be made for situations where an applicant deliberately 
concealed information and the information withheld would have been grounds for 
rejecting the applicant. (3-15) 

63. 	 The Task Force recommends that HUD issue regulations to provide for a 30 day 
stay of the subsidy termination, for certificate/voucher holders to affirmatively seek 
review in State court of the PHA's decision to terminate subsidy. (3-16) 

64. 	 The Task Force recommends that, to ensure that this defense will be available in 
state courts, the Model Lease should be modified to permit the resident to raise the 
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impropriety ofa termination ofassistance as a defense, if the owner should 
seek to evict for nonpayment of rent after previously terminating the assis
tance. (3-17) 

65. 	 The Task Force recommends that, where assistance is terminated, if the hous
ing provider brings an eviction action for nonpayment of rent, and the court 
finds that the subsidy termination was improper, HUD's Handbook 4350.3 
and the Model Lease should: 

,'1\ 

(a) require restoration of the subsidy-retroactively; and 
, .. 

(b) bar the housing provider from evicting the resident on the ground offail~ 
ure to pay the subsidy portion of the rent; but 

(c) permit eviction, however, for any additional grounds for eviction, such 
as engaging in drug-related or criminal activity, or nonpayment of the resi
dent's portion of the rent. (3-17) 

66. 	 Where assistance is terminated, if the housing provider brings an eviction ac~ 
tion for nonpayment of rent, and the court orders the eviction, HUD's Hand
book 4350.3 should require the retroactive payment of the subsidy for the 
period through the date the resident vacates the unit. (3-17) 

67. 	 With respect to the existing requirements for the Transition Plan and Self
evaluation, the Task Force recommends that HUD provide additional guid
ance on these issues to PHAs and assisted providers, specifically that HUD 
fund training on how best to develop and implement these program-based re
quirements. (4-7) 

68. 	 The Task Force recommends that HUD issue regulations providing ~at as 
common areas, dwelling units, policies and procedures are modified to pro
mote accessibility, it may be appropriate to modify the Transition Plan; this 
should be done with the participation of persons with disabilities, or persons 
or groups representing persons with disabilities. (4-7) 

69. 	 The Task Force recommends that the reasonable accommodation principles 
adopted by the Task Force be incorporated into HUD guidance. Where these 
principles illustrate legal requirements, the designation '(required)' is in
cluded. 

a. (required) Reasonable accommodations are made in response to individ~ 
ual requests from a qualified person with disabilities; the request may be 
made in any manner which is convenient for the person with disabilities. 
Reasonable accommodations are in addition to any program- or property
based accessibility requirements specified in the Section 504 regulations. 

b. (required) The housing provider's obligation is to make an accommoda
tion which is effective (i.e. one which overcomes barriers to equal access and 
facilitates the use of the housing program), provided that the accommoda-
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tion also is reasonable (Le. does not cause undue burdens or cause a fundamental 
alteration in the nature of the housing program). 

c. (required) Reasonable accommodations are unique to the needs of the person 

as a result of his or her disability, and to the characteristics of the housing envi

ronment. 


d. (suggested) In general, the person with disabilities will suggest an accommo

dation which he or she believes to be effective, and the housing provider will de

termine whether the requested accommodation is reasonable from the provider's 

viewpoint. The housing provider may also suggest alternative accommodations 

which are less burdensome to the provider. 


e. (suggested) In general, the person with disabilities is in the best position to de

termine whether a suggested accommodation is effective (i.e. removes the barri

ers). This is analogous to the situation discussed in 24 CFR 8.6(aXIXi) which 

states that in determining what auxiliary aids are necessary, the housing 

provider "shall give primary consideration to the requests of' the person with 

disabilities. Housing providers, on the other hand, are in the best position to de

termine whether a suggested accommodation is reasonable (Le. the burden on 

the provider is within the limits established in the law). 


f. (suggested) Effective, two-way communication is essential to the process of 

identifying the most appropriate accommodation; (required) this may require 

that the housing provider use alternate forms ofcommunication. 


g. (required) Often, reasonable accommodation will mean that persons with dis

abilities be treated differently, in order to ensure equal access to programs and 

services. 


h. (suggested) Applicants and residents with disabilities may designate a third 

party to receive information on their behalf. 


i. (required) Section 504, the Fair Housing Act, and the Americans with Dis

abilities Act should be interpreted to require that information regarding reason

able accommodations be made available to applicants and residents during the 

admission and occupancy cycle, specifically: at time ofapplication; with any no

tice of rejection; and with any notice of lease vi91ation or lease termination. (sug

gested) Such information should also be provided at other times as the housing 

provider deems appropriate. 


j. (suggested) Forms and other documents used for applicants and residents 

should be in plain, intelligible language. (required) Providers must be prepared 

to present documents in alternative formats, make use of auxiliary aids, or com

municate with a third party designated by the applicant or resident (see Appen

dix 8 for model plain language forms). 


k. (required) The reasonable accommodation requirement is intended to pro-
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vide persons with disabilities equal opportunity to panicipate in housing 
programs through the modification of rules, procedures, policies and struc
tures. Such accommodations are not intended to provide greater program 
benefits to persons with disabilities than to nondisabled residents or appli
cants. 

1. (required) If the provider receives Federal financial assistance, structural 
reasonable accommodations must be made at the housing provider's ex

• 	 pense (provided such accommodatiOIls do not create undue burdens or fun
damental alterations; see Chapter 5 for a fuller discussion of undue burdens 
and fundamental alterations). 

m. (required) All housing providers must allow residents to make, at the 
resident's expense, reasonable accessibility modifications to their dwelling 
units and to the common areas (24 CFR §IOO.203). 

n. (required) Reasonable accommodations must be provided throughout 
the occupancy cycle in admissions, residency, lease enforcement and evic
tion. (See discussion later in this chapter on accommodations related to 
lease terminations. Also see Chapter 2 on interventions prior to lease viola
tions.) 

o. For information on whether, and if so to what extent, housing providers 
may request information related to the nature or severity of a disability dur
ing the reasonable accommodation process, see Chapter I. 

p. (suggested) In general, housing providers are not required to provide sup
portive services that they do not offer to the current resident population (see 
also Chapters 5 and 7). 

q. (required) A housing provider may not unilaterially discontinue a par
ticular method of providing a reasonable accommodation. Instead, notice 
must be given to the resident with disabilities allowing the parties to agree 
to another effective method of providing an accommodation, including an 
opponunity to meet to discuss the decision to discontinue the accommoda
tion. (4-10) 

70. 	 The Task Force recommends that HUD require assisted housing providers 
and PHAs to have written procedures for reasonable accommodation, which 
address the issues discussed below: 

a. Information on the availability of the provider's reasonable accommoda
tion procedure will be posted in the rental office and will be provided at ap
plication intake, notice of rejection, notice of lease violation, and notice of 
lease termination. 

b. The reasonable accommodation procedure is uniform but flexible. The 
applicant or resident may make a request for reasonable accommodation in 
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any manner which is convenient to him or her. Thereafter, standard forms and 
instru~tions are used to drive a system for making decisions. The process is 
standardized but the results will be unique to the individual and the property in
volved . 

. c. Reasonable accommodation decisions will be made in a timely manner and 
both denials and agreements to make accommodations will be documented in 
writing (plus, if applicable, notification in a format accessible to the requester). 
Agreements to make accommodations..will include terms, conditions, perform
ance expectations (for all parties), and, ifappropriate, a schedule. 

d. The written procedure will describe (i) the points in the occupancy cycle 
where information will be provided; (ii) procedures for investigating reasonable 
accommodation for applicants who do not pass screening; (iii) how requests for 
accommodations are made; (iv) the decision making process (including determi
nation ofundue burdens or fundamental alterations); (v) timely processing ofac
commodation requests; (vi) the manner in which the housing provider will 
respond to the request for accommodation; (vii) the right to an informal meeting 
if the decision is unfavorable; (viii) the process used to settle differences; and (ix) 
timely implementation ofaccommodations. 

e. The procedures must allow persons with disabilities to communicate with the 
housing provider in an accessible manner. Communication with the applicant or 
resident must be provided in an accessible and intelligible format (the intent is 
to make the process of accommodation accessible). (4-16) 

71. 	 The Task Force recommends that HUD incorporate into guidance the following 
principles developed by the Task Force to reach agreement regarding reasonable ac
commodations: 

a. Where two or more potential accommodations are effective from the viewpoint 
of the person with disabilities (Le. each potential accommodation removes the 
barriers) and reasonable from the viewpoint of the housing provider (i.e. neither 
potential accommodation causes undue hardship on the provider), the housing 
provider may select from among the effective accommodations. 

b. Questions may arise regarding whether a suggested accommodation poses un
due burdens or constitutes a fundamental alteration. In,general, housing provid
ers are in the best position to make these determinations, although their 
decisions can be challenged (either informally, through the Fair Housing Act en
forcement process or through the courts). 

c. Questions may arise regarding whether a suggested accommodation is effec
tive. In general, the person with disabilities is in the best position to determine 
whether a suggested accommodation is effective, although his or her decision can 
be challenged (either informally, through the Fair Housing Act enforcement 
process or through the courts). 
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d. Sometimes the housing provider is willing to make an accommodation 
whiCh the applicant or resident maintains is not effective, and the housing 
provider is not willing to make the accommodation which the applicant or 
resident prefers. If this remains unresolved, the housing provider should 
make clear that its offer remains open. If the resident decides to accept the 
offered accommodation while continuing to maintain that more is needed, 
the housing provider should not refuse to provide the offered accommoda

• 	 tion. Similarly, the resident's acceptance of the offered accommodation 
should not be considered a waiver ofany right the resident may have to se
cure the preferred accommodation. 

e. The Task Force suggests that if the provider and the applicant are not 
able to reach agreement, the provider might ask the applicant if there is a 
third party expert whom the person with disabilities recommends as an advi
sor to help the two parties reach agreement. (4-12) 

73. 	 The Task Force recommends that HUD incorporate the following items into 
guidance regarding disputes as to whether the housing provider must provide 
a sign language interpreter: 

a. An alternative to providing a sign language interpreter is effective if it re
moves the barrier(s) to equal participation. 

b. The person with disabilities may not be prevented from bringing his or 
her own interpreter. 

c. If lease violations or possible eviction are to be discussed, the housing 
provider will agree to -provide a sign language interpreter because of the seri
ousness of the topic. 

d. If, however, the context of discussion is relatively routine, such as rent 
which is being paid on time, or a request for maintenance service which can 
be readily communicated despite the disability, the housing provider might 
reasonably provide communication in writing. 

e. The Task Force concluded that most recertifications would require a sign 
language interpreter. In particular, an interpreter should be provided if the 
recertification involves complicated issues, if the housing provider suspects 
under-reporting of income, if the housing provider feels that a lease viola
tion may have taken place, if the resident indicates that he or she has some
thing major to discuss, or if there is some equivalent reason to feel that very 
clear, very complete communication is needed. On the other hand, if the re
certification process is limited to the simple exchange ofdocuments, the 
housing provider might reasonably provide communication in writing. 

f. The Task Force points out that some persons with disabilities communi
cate only in American Sign Language, and are not able to read or write in 
English. Also, while American Sign Language is the most commonly used, 
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there are other languages. Before engaging an interpreter, the housing provider 
must ~ sure that the interpreter is qualified in the communication system used I 
by the person with the disability. (4-24) 

74. The Task Force recommends that HUD incorporate into guidance the systematic 

I approach discussed below for connecting reasonable accommodations to lease com

I 
 pliance issues, for residents with disabilities. 


(a) First, the provider must ask "what is the effect of the lease violation?" This is
I intended to determine the actual, praffical impact. Once this is determined, the I 

provider is well placed to judge whether an accommodation can ameliorate or 
eliminate the practical impact. 

I 	 (b) Having determined the practical impact, the provider then needs to assess 
j 

whether the requested accommodation eliminates, or sufficiently reduces, the 
j practical impact, so that there is now a reasonable likelihood that the resident 
~~ will succeed with lease compliance in the future. 

(c) For the housing provider, the key is to step outside the narrow viewpoint ofadmin
istrative convenience and technical lease compliance, and judge whether the practical 
purpose of the lease requirement can be met in a creative way which will work 
for the person with disabilities and for.the housing provider. (4-27) 

75. 	 The Task Force recommends that HUD incorporate into guidance the following 
approach to reasonable accommodations and objectionable behavior: 

(a) Housing providers must distinguish between behavior which is merely irritat
ing (and which is not in violation of the lease), and behavior which is sufficiently 
destructive of the rights ofother residents that it violates the lease. (See Appen
dix 7, Three Levels of Problematic Conduct.) 

(b) Residents do not have a right to be shielded from seeing or interacting with 
persons with disabilities. 

(c) Housing providers should take into account the degree to which behavior is 
involuntary; many disability conditions result in behavior which cannot be read
ily controlled and which some persons may consider annoying or disturbing. In 
these cases, housing providers should generally accept the behavior and discuss, 
with the disabled resident, hislher willingness to permit or participate with the 
provider in providing information to his/her neighbors . that will allay their con

. cems and eliminate further conflict between the resident and hislher neighbors. 

(d) Where the housing provider judges that the behavior does not constitute a 
lease violation, experience suggests that education of the objecting resident (ide
ally by a neutral, expert third party, with the goal of increasing the objecting resi
dent's sensitivity, compassion and tolerance) may be necessary so that the 
situation does not escalate. (Refer to Appendix 8 on Three Levels of Problematic 
Conduct.) (4-28) 
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76. 	 The Task Force recommends HUD incorporate into guidance the following 
approach to reasonable accommodations and lease compliance: 

a. Ifan applicant has a history of behavior which, ifdisplayed by a resident, 
would result in a material violation (or repeated minor violations) of the 
lease, the housing provider may deny the application; the notice ofdenial 
must include information regarding the reasonable accommodation proce
dure. 

b. Ifa resident commits a material Violation (or repeated minor violations) 
of the lease, the housing provider may issue a notice of lease violation or 
lease termination; this notice must include information regarding the rea
sonable accommodation procedure. 

c. All notices of denial, lease violation and lease termination must include 
the opportunity for an informal meeeting (or other equivalent procedure, de
pending on the specific housing program), and must include the opportu
nity to discuss reasonable accommodations. 

d. If the applicant or resident asserts that she is a person with disabilities, 
asserts that the behavior was a result ofher disability, asserts that the behav
ior is now under control, and requests a reasonable accommodation, the 
housing provider must consider the request and may require that the appli
cant or resident provide verification for her assertions. 

e. In making these decisions, the housing provider may take into account: 
(i) the seriousness of the conduct; and, (ii) the likelihood that the suggested 
accommodation will prevent recurrence of the unacceptable conduct. 

f. If, in the future, a resident fails to comply with his or her "support" pro
gram, this does not constitute grounds for enforcement action by the hous
ing provider. The housing provider's concern is that lease compliance be 
maintained; how lease compliance is maintained is solely the concern of the 
resident. 

g. If, after receiving a reasonable accommodation, a resident violates the 
lease, the housing provider may pursue enforcement of the lease, up to and 
including eviction (where the action constitutes, material noncompliance 
with the lease or repeated minor violations), The Task Force points out, 
however, that where (i) the new lease violation is related to a disability and 
(ii) the previous reasonable accommodation was not intended to overcome 
this aspect of the disability, another reasonable accommodation may be ap
propriate. (4-29) 

77. 	 The Task Force recommends that HUD issue guidance to make it clear to 
housing providers and others that reasonable accommodations are applicable 
to HUD's own rules and regulations, and that HUD develop a regulatory ac-
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commodations procedure to standardize the process and allow for a decision in 
timely manner. (4-31) 

-
78. 	 Upon the joint request ofboth the resident and housing providers, the Task Force 

Recommends that HUD Field Offices permit a resident of a HUD-assisted prop
erty to transfer directly to a similar housing assistance program at another HUD-as
sisted property without first being placed on a waiting list. (4-32) 

79. 	 The Task Force recommends that the Public Housing lease regulations and the as
sisted housing model lease be revised to include the following language (or equiva • 
lent) regarding reasonable accommodations: 

Upon request by a resident with a disability, the landlord will grant a reasonable 
accommodation to provide the resident equal access to, and use of the housing 
program, unless to do so would cause undue burdens or constitute a fundamental 
alteration in the nature of the housing program. (4-32) 

80. 	 The Task Force recommends that HUD establish a Section 504/FHAA hotline, in 
order to facilitate (but not ratify or certify) reasonable accommodation decisions by 
housing providers. The hotline should include access to a computer bulletin board 
,and provisions for linkage to the broad-base4 clearinghouses proposed in Chapter 8 
ofthis report. (4-32) 

81. 	 The Task Force Recommends that HUD provide training to staff in the field of
fices, or identify specific headquarters staff (perhaps part of the hot-line service) 
whose responsibility it will be to answer resident and provider questions about con
flicts between civil rights requirements and housing program requirements. (4-33) 

82. 	 The Task Force recommends that the Assistant Secretary for Policy Development 
and Research contract with a qualified third party consultant to research, develop 
and publish a guidebook on reasonable accommodations. As providers and advo
cates gain experience with housing related accommodations the guidebook should 
be updated. ' 

83. 	 The following are examples ofactions that might result in a fundamental alteration 
in the nature of the program. The Task Force recommends that these examples be 
included in HUD guidance on this issue: 

(a) actions that require substantial modifications to, or elimination of, essential 
lease provisions or program eligibility or screening requirements based on the 
obligations of tenancy (e.g. admission of an unqualified family); 

(b) actions that require a provider to add supportive services, e.g. counseling, 
medical, or social services, that fall outside the scope of existing services offered 
by housing providers to residents at the project; 

(c) actions that require a provider to offer housing or benefits of a fundamentally 
different nature than the type of housing or benefits that the provider does offer; 
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(d) actions that substantially impair the provider's ability to meet its essen
tial ?bligations as a landlord, as defined in the lease (the question here is 
what is the program benefit delivered and how is it impaired? Essential 
provider obligations under the lease might include management, administra
tive, maintenance, or other services required for the operation of the pro
gram or upkeep of the property.) (5-3) 

84. 	 The Task Force recommends that HUD provide guidance on the issue of fun
damental alteration, suggesting that, as pan of the self-evaluation process, 
housing providers prepare a Statement of Program Purpose and Services. 
Housing providers who prepare a statement of program purpose have take a 
useful first step towards understanding what may constitute a fundamental al
teration. (5-5) 

85. 	 The Task Force recommends that only those services provided by the prop
.eny and under the direct control of the housing provider be considered when 
evaluating fundamental alterations. (5-6) 

87. 	 The Task Force recommends that the issue of profit distribution is not an is
sue of fundamental alteration, rather, foregoing profit to make a reasonable ac.. 
commodation should be considered in the context of undue financial and 
administrative burdens. (5-7) 

88. 	 The Task Force recommends that HUD incorporate into its guidance on un
due burdens all of the following principles: 

(a) The undue financial and administrative burden limitations apply to indi
vidual requests for reasonable accommodations and cenain propeny-based 
compliance actions as defined in the Section 504 regulations. See 24 CFR §§ 
8.2I(b), 8.23(b), 8.24(aX2). 

:'., . 

(b) With respect to individual requests for reasonable accommodations, the 
determination ofundue burdens is unique to each case. There are two pri
mary reasons for this: 

(i) An accommodation will be unique to the individual with disabilities; 
individuals with the same disability may not need, or desire, the same 
level ofaccommodation. There is no standard:approach. What works for 
one person may not work for another in the same situation. 

( .: 	
(ii) The cost of the accommodation will be measured against the resources 
available at the time of the request. Not only is the nature of the accom
modation unique, but so is the assessment of the resources available. 

:. ~; 	 (c) Resources are not static. They are depleted and renewed over time. In 
";: 	

considering undue burdens, resource variables might include: size and typeI I 
I: 	

ofprogram, availability of staff, legitimate safety requirements necessary for 
safe operation including crime prevention measures, propeny income and 
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expenses, capital improvements planned or underway, prior commitments to rea
sonaJ>le accommodations or program accessibility, the point in the budget year at 
which the accommodation is requested and availability of other funds. (See more 
detailed discussions later in this Chapter.) 

.. 	 (d) For housing providers, the annual budget (income and expenses) is the best 
resource indicator. The budget should also be considered in light of any other re
sources available to the provider. Examples of other resources include: for PHAs, 
modernization funds through the Comprehensive Grant Program (CGP) or the • 
Comprehensive Improvement Assistance Program (ClAP); for assisted owners, 
permitted use of reserves, special adjustments to the Annual Adjustment Factor 
(AAF); for both PHAs and assisted owners,availability of local or state funds 
(either directly or through the resident or applicant), help from non-profits, vol
unteer agencies, churches and statellocal agencies. (5-7) 

89. 	 The Task Force recommends that HUD provide guidance specifying that public 
housing providers budget ClAP or CGP funds for both structural alterations and 
reasonable accommodations. The Task Force further recommends that HUD 
track Section 504 improvements by establishing a new account or subaccount in 
the Chart of Accounts applicable to these programs. (5-10) 

91. 	 The Task Force recommends that HUD provide guidance specifying and permit., 
ting assisted providers to budget fOr stfuctural alterations and reasonable accommo
dations including the establishmen{ ofa budget line item for such improvements. 
The Task Force further recommends that HUD make such costs eligible for 
budget-based rent increases and clarify to its field offices that providers are: 

(a) permitted to seek revisions and amendments to the property budget; and, 

(b) to use other funds, including replacement reserves and residual receipts, avail
able to the property in making alterations or accommodations for persons with 
disabilities, and that requests for such funds be processed in an expedited man
ner. 

In making the above recommendation for assisted housing, the Task Force recog
nizes that, unlike the CGP for Public Housing, assisted properties have no compa
rable resource for capital improvement funds. The, Task Force notes that many 
assisted providers operate with an Annual Adjustment Factor (AAF) that limits 
rent increases. (5-10) 

93. 	 The Task Force recommends that HUD provide guidance to PHAs that includes 
factors for assessing whether a requested reasonable accommodation creates undue 
financial and administrative burdens. Such guidance should include the following 
factors: 

(a) The size of the program budget including any modernization funds available 
(see below). 
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(b) The number and availability ofPHA employees. 

(c)_ In the current budget year, any serious negative impact on the PHA's fi
nancial stability. 

(d) Expenditures that are beyond the PHA's financial ability (even with an 
operating budget revision) because of limitations in the total amount ofop
erating funds available to the PHA and the other expenses the PHA must in
cur during the operating period. 

... 
(e) In the current budget year, the ability of the PHA to make a deposit to re
serves where the level of reserves is at or below 25% of the required level. 

(f) The requirement for additional withdrawals from reserves when, in the 
current budget year, the PHA is running a budget deficit and modern
ization funds are not available to make the accommodation; 

(g) Expenditures that are beyond the amount programmed for accommoda
tions (including physical alterations) in the PHA's annual statement of the 
five-year action plan for the CGP or ClAP application, taking into account 
the need for the other work included in that annual statement or applica
tion; 

(h) A significant change to a critical element in a PHA's five-year plan (e.g. a 
proposed accommodation requires that lead-based paint removal be de
ferred, repair of damaged roofs be postponed, repair or replacement of life, 
health, or safety systems be postpOned). 

(i) The ability of the PHA to complete planned improvements or repairs, in
cluding normal maintenance, that are essential to maintaining decent, safe 
and sanitary living conditions. 

(j) Substantial increases in administrative workload. For example, in the cur
rent budget year the accommodation affects program operations such that 
the PHA is unable to: 

(i) perform essential management duties as expressed in the lease (e.g. 
reexaminations or required unit inspections); 

(ii) perform administrative or maintenance duties essential to the opera
tion of the program (e.g. rent collection, routine or p'reventive mainte
nance); 

(iii) meet program operating requirements as expressed in the Annual 
Contributions Contract, other agreements, or the PHMAP performance 
indicators; or 

(iv) respond to a court order. 

(k) Negative impact on services provided by the PHA and mandated by the 
lease or other agreements. (Excluding services provided by third parties 
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where such services are not under the direct control or funded by the PHA's op
erating bUdget.). 

(1) Access and availability ofother funds. (5-12) 

94. 	 The Task Force recommends that HUD issue regulations to implement existing 
legislation that creates a Performance Funding System (PFS) appeals process. Such 
a process would permit HUD consideration of appeals based on circumstances 
driven by Fair Housing and Section 504 compliance actions. (5-14) 

95. 	 The T-ask Force recommends increasing a PHA's Annual Expense Level (AEL) by 
a factor that reflects the ''normal" annual expense for reasonable accommodations 
where the annual expense for reasonable accommodations would be established 
based on prior year's data. It should be noted that, even ifPHAs do not receive this 
increase in the AEL, they must still consider other funding sources such as ClAP 
and CGP. (5-14) 

96. 	 The Task Force recommends that HUD provide guidance to the owners ofassisted 
housing for assessing whether a reasonable accommodation creates undue financial 
and administrative burdens. Such guidance should include the following factors: 

(a) The size of the program or property budget. 

(b) The number and availability ofemployees at the property. 

(c) Income v. expenses; availability ofsurplus cash; access to residual receipts 
and/or replacement reserves; availability ofother sources ofcapital apart from in
come generated by the property; feasibility of a rent increase. 

(d) In the current budget year, aserious negative impact on the property's financial 
stability as expressed in its annual operating budget and required payments to re
placement reserves. ( E.g. inability to repay advances from owners and agents or 
pay owner distributions at some level; inability to pay operating expenses at prices 
and wages that are normal and reasonable for the market in which the property is 
located.) 

(e) The property's ability to meet FmHA, HUD, other governmental, or private 
lender requirements to operate in sound financial condition as expressed in regula
tory, management, subsidy or financing agreements.- (E.g. 'inability to fund mort
gage payments or tax and insurance escrows at levels adequate to pay the next due 
tax and insurance statements.) 

(f) Ability of the property to complete planned improvements or repairs, including 
adequate tenant-response maintenance and preventive maintenance essential to 
maintaining decent, safe and sanitary living conditions. (E.g. inability to fund pres
ervation of the physical asset by completing major repairs and capital improve
ments, as provided for through regular deposits to replacement reserves and cash 
generated from operations.) 
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(g) Ability of the property to maintain full occupancy. (However, the Task 
Force emphasizes that, under no circumstances, maya provider argue that by 
making an accommodation, including making the property and dwelling units 
accessible, the property will be less attractive and therefore more difficult to 
market.) 

(h) Substantial increases in the administrative workload such that staff at the 
property are unable to: ... 

(i) perform essential management duties as expressed in the lease (e.g. re-ex
aminations or required unit inspections); 

(ii) perform administrative or maintenance duties essential to the operation 
of the program (e.g. rent collection, routine or preventive maintenance); 

(iii) meet program operating requirements as expressed in subsidy or regula
tory agreements; or 

(iv) respond to a court order. 

(i) Negative impact on services mandated by the lease or other agreements. 
(Excluding services provided by third parties where such services are not un
der the direct control or funded by the property's operating budget.). 

(j) Access and availability of other funds. (5-15) 

97. 	 The Task Force recommends that HUD issue guidance that assists each hous
ing provider to develop a methodical approach to determine whether or not an 
undue burden exists. (5-17) 

98. 	 The Task Force further recommends that a model worksheet and accompany
ing procedures be developed to lead public and assisted providers through the 
undue burdens assessment process. (5-17) 

99. 	 The Task Force recommends that HUD provide guidance regarding the fol
lowing procedures developed by the Task Force for assessing undue financial 
burdens in assisted ~ousing. 

In line with the Task Force's prior recommendation on budgeting for accom
modations, all assisted provider budgets will include funds targeted for accessi
bility purposes. These funds can be spent for Transition Plan activities 
(making the property, in its entirety, accessible) and for reasonable accommo
dations (meeting the accessibility needs ofa specific resident or applicant). 

The Task Force suggests the following procedure for determining whether 
budgeted funds are available to meet a reasonable accommodation request, 
bearing in mind that the availability of budgeted funds is but one among sev
eral factors which housing providers must consider in responding to a reason
able accommodation request: 

1. Budgeted accessibility funds are considered available until they are commit-
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ted. For Transition Plan activities, funds are committed once a contract for work is 
signed. FDr reasonable accommodations, funds are committed once a promise has 
been made to the resident or applicant (i.e. a written accommodation agreement is 
signed). 

2. The full year's accessibility budget is considered available at the start of the year. 
As funds are committed, they are charged against the accessibility budget. 

3. Where there are conflicting demands on the accessibility budget, the following... 
priorities will be followed: 

(a) reasonable accommodations for residents. 

(b) anticipated reasonable accommodations for applicants who are expected to 
move in within the budget year. 

(c) transition plan activities. 

4. When the accessibility budget has been fully committed, further accessibility 
costs may be considered in assessing an undue financial burden unless the housing 
provider has general funds available or third party funding sources are available. 
This recommendation includes a surplus cash test for undue burdens. (5-19) 

100. 	 The Task Force recommends that HUD issue guidance that clarifies the relation
ship of the availability of funds for reasonable accommodations, potential return on 
initial equity for owners and undue financial burdens. (5-21) 

101. 	 The Task Force recommends that the process of assessing undue financial burdens 
for a PHA be expressed in a checklist format that focuses on the resources available 
to the PHA. Checklist questions are sequential, once one potential resource area is 
eliminated from consideration, the next resource area is examined. HUD should is
sue as guidance the checklist and accompanying procedures that the Task Force de
veloped. (5-22) 

103. 	 The Task Force recommends that, at the end ofeach fiscal year, PHAs and assisted 
housing owners have the option to submit to HUD a report disclosing: 

(a) whether a transition plan is in place; 

(b) whether policies and procedures are accessibl~ to and usable by, persons with 
disabilities; , 

(c) amounts spent during the Fiscal Year for accessibility purposes (including im
plementing the transition plan and provision of reasonable accommodations); 

(d) amounts spent during the Fiscal Year for total operating expenses (excluding 
for PHAs: CIAP/CGP; excluding for assisted housing amounts funded from re
placement reserve); and, 

(e) accessibility needs unmet as of the end of the Fiscal Year; 

and that HUD fund all such needs where: 
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(a) a transition plan is in place; 

(b) policies and procedures are accessible to, and usable by, persons with dis
abilities; and 

(c) amounts spent for accessibility exceed 4% of a base amount which for as
sisted housing equals the last audited actual expenditures for operating and 
maintenance expenses. For public housing corresponding percentage and 
base amounts should be developed..(5-24) 

104. 	 The Task Force recommends that HUD issue guidance clarifying that an ex
tension of a certificate or voucher be granted where to do so is a reasonable ac
commodation. (6-3) 

105. 	 The Task Force recommends that the provision of assistance in locating hous
ing for Section 8 Certificate and Voucher holders be incorporated into the 
Clearinghouse and Collaborative Agreement models. (See Chapter 7, Broad 
Based Clearinghouse, and Chapter 6, Support Services.) (6-3) 

106. 	 The Task Force recommends that HUD issue guidance clarifying this require
ment to ensure that the ability to grant an exception to FMRs is used in order 
to assist participants in locating and renting accessible units. However, such 
rents must meet rent reasonableness standards for comparable units. (6-3) 

107. 	 The Task Force recommends that HUD provide guidance to ensure that ade
quate and appropriate assistance be provided to families needing accessible 
housing. (6-4) 

108. 	 The Task Force recommends that HUD prohibit HAs from removing an appli
cant from a waiting list for failure to respond to a contact from the HA with
out specific written notice that the applicant's name is being removed and of 
the HA's policy and procedure for being reinstated on the waiting list. The 
Task Force further recommends that HUD develop a model plain language no
tice. (6-4) 

109. 	 The Task Force recommends that HUD provide guidance suggesting that it is 
good policy for HAs automatically to reinstate applicants ifthe HA reasonably 
believes that extenuating circumstances interfered with the ability of the appli
cant to keep his or her waiting list information current. (6-4) 

110. 	 The Task Force further recommends that HUD issue guidance clarifying that 
HAs are required to make reasonable accommodations in their rules and poli
cies concerning communication with the HA and removal from the waiting 
list for failure to respond where such failure is a result of the applicant's dis
ability. (6-5) 

Ill. 	The Task Force recommends that HUD require that the Section 8 Certificate 
and Voucher lease addendum include a provision requiring the private land-
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lord to provide reasonable accommodations upon the request of the resident, both 
during the tenancy and eviction proceedings. (6-5) 

112. The Task Force further recommends that HUD develop a model lease termination 
notice for Section 8 Certificate and Voucher landlords or, since requirements may 
vary by state, provide guidance to ensure that Certificate and Voucher lease termi
nation notices are written in plain and understandable language, fully inform the 

• 

resident of the reasons for the eviction (as well as other regulatory requirements) 
and inform the resident that if he or-she has a disability that the landlord is re
quired to make a reasonable accommodation if to do so would remove the grounds 
for termination. (See Chapter 3, Evictions). (6-5) 

113. Thus, the Task Force recommends that HUD ensure, through regulation or guid
ance, that in cases where a tenant moves during the first year of his/her lease, and 
where no mutual terminationlrecission agreement between tenant and landlord ex
ists, that a full opportunity for hearing for both parties be afforded. It should be 
noted that current HUD policy requires the PHA to review the cause for the va
cancy claim and determine if any vacancy payment to the landlord is valid (HUD 
Handbook 7420.7, Ch. 10-16). (6-6) 

114. The Task Force recommends that HUD require that both residents and landlords 
be given an opportunity to be heard with respect to damage/vacancy claims, either 
in the HA's informal hearing process or some other forum that provides due proc
ess.(6-7) 

115. The Task Force further recommends that HUD provide guidance requiring that 
any repayment agreements be reasonable. (6-7) 

116. The Task Force recommends that HUD revise the system for enforcing Housing 
Quality Standards to ensure that the goals ofHQS are met while also minimizing 
the loss of housing for residents. In particular, the Task Force recommends that a 
revised HQS system attempt to match the severity of the problem to the severity of 
the enforcement. A fair and effective system of enforcing HQS would permit a 
range ofenforcement actions, including the use ofwarnings, suspensions, abate
ments and terminations and would require termination if serious health and safety 
violations were not corrected immediately. In most instances, HA's should make 
use of these other enforcement measures prior to termination of the HAP contract, 
which is usually appropriate only when other compliance measures have failed. If 
the HQS failure does not affect the safety of the resident and ifthe landlord needs 
time to comply, that time should be given. (As an example, if a unit failed HQS be
cause ofa lack of screens that must be custom ordered, the HAP contract should 
not be terminated where the landlord has ordered the storm windows and they 
have not yet arrived.) Finally, suspension, even for a lengthy or indeterminate pe
riod of time, is especially appropriate if the landlord has indicated an unwillingness 
to comply with a minor HQS requirement to circumvent the good cause require
ments. (6-8) 
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117. 	 The Task Force recommends that in the Cenificate and Voucher programs 
HUD provide additional guidance along the lines ofwhat has already been 
written (see Chapter 4, Reasonable Accommodations), with examples that are 
more pertinent to the Section 8 Certificate and Voucher programs. Guidance 
prepared on plain language forms and assisting people with cognitive impair
ments should also be made applicable. (6-9) 

118. 	 The Task Force recommends thato-HUD ensure that its guidance and policy 
on reasonable accommodations permit an exception on a case-by-case basis to 

" 	 Section 8 certificate or voucher residency requirements, relating to portability, 
as a reasonable accommodation for an individual with disabilities. (6-10) 

119. The Task Force urges HUD to develop a plan of action to increase voluntary 
landlord participation in the Section 8 Certificate and Voucher programs 
thereby increasing housing opportunities for low-income families. (6-10) 

Recommendations 125, 126,127, and 128 refer to the Task Force's call for Congress 
to establish a model Clearinghouse program. 

125. 	 Membership in the Clearinghouse should include housing providers, service 
providers, residents, membership and advocacy organizations, fair housing en

( 

forcement agencies, all state and local agencies responsible for developing the 
CHAS (Comprehensive Housing Affordability Strategy) and building code en

I 

"I 

" 
I 	 forcement agencies. (8-2) 

126. 	 Membership in the organization would obligate housing providers to offer in
formation about the availability of low income and accessible housing. Advo
cates and consumers would work with housing and service providers to inform 
them of impediments to finding and maintaining housing and support serv
ices, and all groups would work towards developing local solutions and strate
gies to expand the supply of affordable, accessible housing. Housing provider 
membership dues should be eligible project or budget expenses. (8-2) 

127. The Clearinghouse should include at least the following services: 

(a) A directory, and referral service, for struCturally accessible housing. 

(b) A directory, and referral service, for public housing, assisted housing 
and CertificatesN ouchers. 

(c) An electronic bulletin board service listing housing programs which 
have available units and/or open waiting lists and the numbers and types of 
units, including affordable and accessible units available under those pro
grams. 

(d) A directory oflanguage translation resources, including Sign Language 
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interpreters, and resources for convening written materials into alternative for
mats, including Braille and tape. 

(e) Information on and referrals to supponive service providers. In particular, 
residents with lease compliance problems could seek supponive service informa
tion through the Clearinghouse. (8-2) .. 

128. 	 Beyond the basic services, the Clearinghouse could include services such as the fol
lowing, based on local need and demand: 

(a) Referral to mediation, technical, or legal aid assistance for resolution of admis- • 
sion and rejection disputes, and lease compliance/eviction disputes. 

(b) Pre-occupancy training, to give potential residents an opportunity to be 
coached on lease compliance. The Clearinghouse would assist graduates of its 
training program with developing reasonable accommodations the resident 
needed to maintain ability to comply with the lease. 

(c) A "rainy day fund" to which providers and others could voluntarily contrib
ute to be used to prevent evictions for nonpayment of rent. 

(d) For applicants who are on several waiting lists, a change of address, service (to 
notify the appropriate housing providers when the applicant moves). The same 
service could be used for persons who are the clients ofmore than one service 
agency. In addition, the address service could extend to persons who are home
less or reside in shelters or institutional environments. 

(e) Review documents at provider request to assist with meeting "plain language' 
and intelligibility requirements. 

The Task Force believes that local clearinghouses, once established, would find 
that a number ofadditional services would be needed and viable. Finally, the Task 
Force believes that in most locations, an existing organization should receive avail
able funds to create and administer the functions of the Clearinghouse. (8-3) 

129. 	 Privacy and confidentiality-The Task Force recommends that HUD answer sev
eral questions that require careful research and, once that research is completed, in 
the very near future address privacy and confidentiality issues after consulting with 
interested parties. (9-1) 

134. 	 The White House and Congress must highlight the economic impact of discrimina
tion on individuals and communities and provide significant financial support to 
advance civil rights enforcement. The White House and Congress should publicly 
discuss the ways in which discrimination, through NIMBY or through selective ad
mission standards, burdens a community's economy by preventing the develop
ment of low- and moderate-income housing, by trapping minority individuals and 
families in communities ofpoverty and despair, and by limiting education and em
ployment opportunities. Such discussion coupled with increased funding for en-
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forcement ofanti-discrimination laws would increase the country's under
stand~ng of the economic costs ofdiscrimination and the benefits of integra
tion. (10-4) 

135. 	 Every federal agency responsible for housing or housing finance programs 
should ensure that all components of the agency understand how the fair hous
ing laws affect their operations, and adjust their policies, practices, regula , I I 

tions, guidance and manuals accordingly. The reviews and revisions should be 
Secretarial responsibilities. (10-4) ... I 


137. 	 The Task Force recommends that HUD and the Department ofJustice en
force the Fair Housing Act to prohibit State and local gQvemments from re
quiring public hearings (or other special conditions for approval) for the 
development of public and assisted housing, unless such hearings are required 
for the development of all housing. (10-5) 

138. 	 The Task Force recommends that HUD identify and revised all policies and 
regulations which promote NIMBY responses, to ensure that public and as
sisted housing are located throughout a metropolitan area. (10-5) 

139. 	 The Task Force recommends that HUD issue regulati<:>ns to implement that 
1990 Housing and Community Development Act provisions permitting as
sisted housing funds (i.e. §811) to be used to purchase apartment in mixed-in
come, multi-family housing, condominiums, cooperatives and other forms of 
housing. (l0-5) 
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Recommendations to HUD and HHS 
i 
/,120. 	 The Task-Force recommends that HUD and HHS include the following as guid -I, 

ance to housing and service providers in order to obtain services for residents of 
public and assisted housing, and that HUD and HHS assist federal, state, and local 1 

housing and services entities to implement the following, at whatever level is possi J 
I 

" jble, with or without action by the others. The four recommendations below are not ;., 
intended to be requirements upon which continued HUD funding is contingent, \ 
but rather to be encouraged as practices that can both improve resident satisfaction '! 

'* )) 
-, 

and reduce other management problems: 	
! 

(a) Allow housing providers to fund service coordinators from operating budgets, I 
ireplacement reserves or any other sources they deem feasible so long as other 	 .. 

housing provider funding obligations are not compromised. 	 if 
Ii 
¥ 

(b) Service Agency Listings for Self-Referral. In addition to service coordinators, i 
housing and service providers should establish and maintain a listing ofstate 
and/or local service providers which residents could use to locate providers. In
formation could be gathered from state and local government agencies which pro
vide services to families, children, individuals who are elderly, persons with 
disabilities, individuals who need emergency assistance, etc. In many cases, state 
and local governments can also provide a listing of the non-profit agencies with 
which they contract for services. (See Task Force recommendations regarding a Ibroad-based housing information clearinghouse, Chapter 7.) 

(c) Collaborative Agreements with Service Providers. Housing and service 
providers should enter into collaborative agreements which offer residents who 
need supportive services a direct link to service providers. 

(d) Resident Orientation and Education Programs. Housing providers, with or 
without assistance from service agencies, can help residents learn more about 
how to fulfill the essential lease requirements, the programs and services offered 
through the housing provider, community-based programs and other issues 
which may help to ensure successful tenancies. Housing providers can also facili
tate other educational events, such as health workshops, job training and job 
search seminars and sensitivity workshops, which help the entire resident com
munity. 

(e) Resident Self-Help Groups. By providing meeting space for resident self-help 
groups, housing providers can help foster a sense of conimunity and encourage 
residents' efforts to support and assist each other. Housing providers also may 
spur the development of resident self-help groups through community education 
programs sponsored by non-pr~fit, community and religious groups. (7-4) 

122. 	 To achieve the goal of an integrated housing and social support system, the Task 
Force recommends that the Department of Housing and Urban Development and 
the Department of Health and Human Services: 
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(a) review the requirements for its special needs programs funded under the 
Stewan B. McKinney Homeless Assistance Act and all other federal hous
ing programs to ensure consistency with the Task Force recommendations 
being made with regard to applicant and resident screening, admissions, oc
cupancy and evictions in public and federally-assisted housing programs; 

(b) establish the objectives of the 1990 Letter ofAgreement between the two 
agencies as a priority of both agencies; and 

(c) encourage states and localities'lo link the use of housing and service 
block grant funds to stimulate collaborative agreements and other coopera
tive ventures between local housing and service providers. (7-10) 

123. 	 The Task Force recommends that HUD and HHS issue guidance based upon 
the following general principles for creating successful housing/service collabo
rations: 

(a) That HUD fund (or allow housing agencies, owners and agents to fund 
as an allowable project expense) a central staff person to develop and oversee 
collaborative agreements and other housing I service partnerships. 

(b) That HHS fund (or allow State and local grantees to fund) a housing co
ordinator to develop and oversee collaborative agreements and other hous
ing I service pannerships. 

(c) Clear communication of housing eligibility requirements, lease provi
sions, service eligibility requirements, service provider funding streams, and 
service provider priorities and constraints. 

(d) Clear lines of accountability (including clarification of liability issues). 

(e) Effective channels for resolution of problems. 

(f) Clear contact procedures, both for day-to-day and for emergencies. Ide
ally, this will include named coordinators in the housing provider and serv
ice provider organizations. ' 

(g) Mutual housing provider - service provider agreement for reciprocal 
education. 

(h) Clear agreement regarding confidentialitY. 

(i) The service provider will agree to provide outreach, tenancy suppon and 
crisis intervention to any resident or applicant who (a) meets the service 

. provider's eligibility criteria and (b) desires services, resources permitting. 

(D The housing provider agrees to make community space available from 
time to time, to facilitate service delivery. 

(k) The service provider agrees to maintain services as long as the resi
dent/client wants them and resources permit. 
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(1) Admission and tenancy are not dependent upon acceptance of services. 

(m) Wh~n the resident/client decides that she needs a different type of housing 
(or decides that he or she needs a different type of housing environment), the 
service providers will assist with locating alternative housing. 

(n) Housing providers should not expect service providers to provide voluntary 
•testimony to the housing coun, because for most service providers this would 

violate professional ethics standards. (7-14) 
... 

Appendix 5-37 



OCCUPANCY TASK FORCE 


Recommendations to Department of Justice 

130. 	 Congress, HUD and the Depanment ofJustice must devote sufficient re
sources to conduct a decisive campaign to enforce all aspects of the Fair Hous
ing Act. In addition to litigation, the federal agencies should collaborate to 
mount a national media campaign about the personal and public consequences • 
of such housing discrimination. An imponant aspect of the campaign would 
highlight positive examples of integrated communities. (10-3) 

... 
131. 	 As Congress has noted in its review of mongage loan practices, anti-discrimi" 

nation testing programs and NIMBY barriers to housing, discrimination per
sists despite the existence of fair housing laws. Thus, the U.S. Attorney 
General should review the role of the Justice Depanment regarding the en
forcement of the Fair Housing Act. This review should include and address 
the use of legal arguments against discrimination, an assessment offederal cir
cuit handling of discrimination cases, and the filing oflawsuits against those 
individuals whose actions result in discrimination. (10-3) 

132. 	 The Attorney General should speed the review ofall state and local zoning and 
land use laws which inhibit the ability of protected classes from moving into 
residential neighborhoods. One way to do so would be for the Attorney Gen
eral to convene a meeting with all the state Attorneys General to review the 
Fair Housing Act's preemption of all such laws and to offer the Justice Depan
ment's assistance in their effons. She would have close to 50 federal coun 
cases to use in her review. She would also have examples ofstates whose Attor
neys General successfully conducted such reviews and whose legislatures in
validated the illegal local and state laws. (10-3) 

133. 	 The Task Force recommends that the Secretary ofHUD convene an inter
agency work group of HUD, the Depanment of Health and Human Services, 
and the Depanment ofJustice to develop a strategy to encourage city attorneys 
to review local zoning laws which conflict with the Fair Housing Act. Such a 
strategy could involve the U.S. Conference of Mayors and the League ofCities. 
(10-3) 

134. 	 The White House and Congress must highlight the economic impact of dis
crimination on individuals and communities and provide significant financial 
suppon to advance civil rights enforcement. The White House and Congress 
should publicly discuss the ways in which discrimination, through NIMBY or 
through selective admission standards, burdens a community's economy by 
preventing the development oflow- and moderate-income housing, by trap
ping minority individuals and families in communities of poverty and despair, 
and by limiting education and employment opponunities. Such discussion 
coupled with increased funding for enforcement of anti-discrimination laws 
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would increase the country's understanding of the economic costs of discrimina
tion and the benefits ofintegration. (l0-4) 

135. 	 Every federal agency responsible for housing or housing finance programs should 
ensure that all components of the agency understand how the fair housing laws af
fect their operations, and adjust their policies, practices, regulations, guidance and 
manuals accordingly. the reviews and revisions should be Secretarial responsibili
ties. (10-4) 

137. 	 The Task Force recommends that HUD and the Department ofJustice enforce the 
Fair Housing Act to prohibit State and local governments from requiring public 
hearings (or other special conditions for approval) for the development ofpublic 
and assisted housing, unless such hearings are required for the development ofall 
housing. (10-5) 
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Recommendations to Providers 

35. 	 The Task Force recommends that housing providers notify all applicants at 
least at the time that final screening begins that applicants with disabilities 

.. 	 may request an opportUnity to discuss and verify any reasonable accommoda
tion, including considering mitigating circumstances, that will enable the ap
plicant to overcome the negative screenina information and to comply with 

.. 	 essential lease provisions. (1-33) 

52. 	 The Task Force recommends that housing providers, at their discretion, use 
alternatives to eviction if there is a reasonable expectation that the resident 
will comply with essential lease provisions. (3-2) 

54. 	 The Task Force recommends that, in addition to the various notice require
ments already included in HUD program guidance, all such notices must: 

(a) Be given in writing and in an accessible format; 

(b) Include a clear description of the offense, including how it violates the 
lease; 

(c) Describe what, if anything, the resident can do to cure the problem and 
prevent the eviction; and 

(d) Describe the reasonable accommodation procedure. 

I t is also good business practice to use plain language and to issue the notices 
promptly after the housing provider determines that a lease violation has oc
curred. (3-4) 

72. 	 The Task Force recommends that housing providers adopt the following ap- .. 
proach for considering requests for reasonable accommodation from residents 
with disabilities to keep animals which are not service animals, in communi
ties with no-pet policies: 

a. When an applicant or resident with a disability asserts and can verify that 
an animal is therapeutic for his/her disability, the applicant should make a 
request for a reasonable accommodation; specifically, to be allowed to keep 
the animal. 

b. The housing provider may require verification that the applicant is a 
"qualified individual with handicaps" as defined in the Section 504 regula
tions, and the housing provider can also require verification that the animal 
is necessary in coping with the disability. 

c. If both verifications are provided, and the animal has special training in 
helping the applicant cope with a physical impairment, then the animal is a 
"service animal" as defined under §504. Service animals are equivalent to 
other "auxiliary aids" such as wheelchairs and eyeglasses, and as such must 
be permitted. 
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d. If, on the other hand, the animal does not have specific disability-related 
training but is necessary in coping with the disability (for instance, if the animal 
provides emotional support to a person with a panic disorder), the animal is a 
"companion animal" not a "service animal" and must be considered under the 
housing provider's standard reasonable accommodation procedure. The Task .. 
Force suggests that it is likely that the animal should be allowed in these in
stances. 

e. The resident will be responsible'Ior the animal's care. 

f. If, subsequently, the animal or its care poses a public health problem or results 
-in a lease violation, the problem must be addressed. The provider may send the 
resident a notice of lease violation. 

g. Reasonable accommodations to allow animals, other than service animals, in 
support ofa disability may be subject to reasonable rules; however, a pet deposit 
may not be required. (4-23) 

85. 	 The Task Force recommends that only those services provided by the property and 
under the direct control of the housing provider be considered when evaluating 
fundamental alterations. (5-6) 

86. 	 In addition the Task Force recommends that, where on-site services are delivered 
by a third party, housing providers should spell out responsibility for compliance 
with Fair Housing and Civil Rights laws in a written agreement with the third 
party. (5-6) 

87. 	 The Task Force recommends that the issue of profit distribution is not an issue of 
fundamental alteration, rather, foregoing profit to make a reasonable accommoda
tion whould be considered in the context ofundue financial and administrative 
burdens. (5-8) 

125. 	 Membership in the Clearinghouse model proposed by the Task Force should in
clude housing providers, service providers, residents, membership and advocacy or
ganizations, fair housing enforcement agencies, all state and local agencies 
responsible for developing the CHAS (Comprehensive Housing Affordability Strat
egy) and building code enforcement agencies. (8-2) 

126. 	 Membership in the Clearinghouse would obligate housing providers to offer infor
mation about the availability of low income and accessible housing. Advocates and 
consumers would work with housing and service providers to inform them of im
pediments to finding and maintaining housing and support services, and all groups 
would work towards developing local solutions and strategies to expand the supply 
of affordable, accessible housing. Housing provider membership dues should be eli
gible project or budget expenses. (8-2) 

127. 	 The clearinghouse should include at least the following services: 

(a) A directory, and referral service, for structurally accessible housing. 
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(b) A directory, and referral service, for public housing, assisted housing 
and certificates/vouchers. 

(c) A bulletin board service listing housing programs which have available 
units and/or open waiting lists and the numbers and types of units, includ
ing affordable and accessible units available under those programs. 

,~ .. 
" (d) A directory of language translation resources, including American Sign 

Language interpreters, and resources for converting written materials into 
alternative formats, including Braille and tape . • 
(e) Information on and referrals to supportive service providers. In particu
lar, residents with lease compliance problems could seek supportive service 
information through the clearinghouse. (8-2) 

128. 	 Beyond the basic services, the Clearinghouse could include services such as 
the following, based on local need and demand: 

(a) Referrai to mediation, technical, or legal aid assistance for resolution of 
admission and rejection disputes, and lease compliance/eviction disputes. 

(b) Pre-occupancy training, to give potential residents an opportunity to be 
coached on lease compliance. The clearinghouse would assist graduates of 
its training program with developing reasonable accommodations the resi
dent needed to maintain her ability to comply with the lease. 

(c) A "rainy day fund" to which providers and others could voluntarily con
tribute to be used to prevent evictions for nonpayment of rent. 

(d) For applicants who are on several waiting lists, a change of address serv
ice (to notify the appropriate housing providers when the applicant moves). 
The same service could be used for persons who are the clients of more than 
one service agency. In addition, the address service could extend to persons 
who are homeless or reside in shelters or institutional environments. 

(e) Review documents at provider request to assist with meeting 'plain lan
guage' and intelligibility requirements. (8-3) 
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Appendix 6 


Sample Notice of Lease Termination 
(Non-PHAr 

Date: 
(.~ 

Green Acres Apartments is terminating (ending) your lease effective [date]. Mter [date] 
you can no longer be a resident at Green Acres Apartments because [describe lease viola
tion; see next page for suggestions for clear and simple communication]. 

Meeting to Review Our Decision: Ifyou contact us by [date], we will review our decision to 
end your lease. We will arrange a meeting with someone who was not part of the decision 
to end your lease. At the meeting you can present your side, bring someone to help you 
present your case (like a case manager, friend or lawyer) and ask Green Acre's staff and 
witnesses questions. 

Seeingyour Resident File: You can arrange to see your resident file by calling us at [our 
telephone number] or by coming to the office. 

Eviction Case: Ifyou do not move out by [date], Green Acres can start a court case in 
Green Acres City Court asking a judge to evict you. In court you can present your side of 
the case, have an attorney represent you, bring witnesses and ask us questions. 

Ifyou win the court case, you will be able to stay as a resident at Green Acres. Ifyou lose 
the court case, the judge can order the Green Acres City Marshall to put you out of your 
apartment, and you will have to pay court costs and fees. 

Ifyou have a disability or a handicap: If the reason we have ended you lease is related to 
your disability or handicap you may be able to stay on as a resident at Green Acres ifyou 
can show: 

That the reason we are ending your lease was related to your disability but that 
because of treatment, medication, therapy or other help you now get you will be 
able to follow the lease and house rules; or 

The reason we are ending your lease is related to your disability and a change in 
our rules, the way we communicate with you, or a change to your apartment, 
will solve the problem that caused us to end your lease. 

The Task Force cautions that, prior to adoption. model lease violation notices should be reviewed with 

counsel to ensure that applicable State and local requirements are met. 
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Legal Help: Ifyou want legal advice or someone to represent you, you may call [local 
legal services office, bar referral service, state Protection and Advocacy system, etc.]. 

Signed: 

TitleIPosition: 

... 
NOTES TO LEASE TERMINATION NOTICE 

Description of the Lease Violation 

The violation notice must list all incidents the housing provider will rely on, includ· 
ing for each the date and time, the nature of the incident, the manner in which the 
lease was violated, lease provision or rule violated and how other's rights were inter· 
fered with. For example: . 

(1) On May 25, at about 2 p.m., you screamed at the repair person we sent 
to fix your toilet, blocked her from leaving your apartment and threw a 
shoe at her. 

(2) On April 9 we sent you a lease violation notice telling you your garbage 
must be put out in covered containers or we will get rats. This is required 
by Paragraph 87 of your lease. We gave you two weeks to follow this rule. 
Now, one month later, you are still using a garbage can without a lid and 
rats have been seen by Mr. Mickey going into your can on three nights). 
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Existing Laws on Evictions 

Public Housing: 

42 U.S.C.A. §§ 1437d(k) and Q) (West Supp. 1993). 


24 c.P.R. § 966 (1993) (good cause and'procedures) 


Privately Owned HUD Assisted Developments:· 

12 U.S.C.A. § 1715z-lb (West 1989). 


24 c.P.R. § 247 (1993) (§§ 221(d)(3), 236 & 202). 


24 C.F.R. § 880.607 (1993) (New Construction). 


24 C.F.R. § 881.607 (1993) (Substantial Rehabilitation). 


24 C.F.R. § 882.511 (1993) (Moderate Rehabilitation). 


24 C.F.R. § 882.759(c) (1993) (Project-based Certificates). 


24 C.F.R. § 883.708 (1993) (State Housing Agency). 


24 c.F.R. §§ 884.216 (1993) (PmHA). 


24 C.F.R. §§ 886.128 (1993) (§ 8 Loan Management) 


24 c.P.R. § § 886.128 and .328 (1993) (§ 8 Property Disposition). 


Proposed 24 c.P.R. § 885.630,52 Ped. Reg. 46,614,46,626 (Dec. 9, 1987) (Sec

tion 202). 


Proposed 24 C.F.R. §§ 247.3,880.607,881.607 & 883.708,59 Fed. Reg. 5155 

(Peb. 3, 1994) (Criminal Activity). 


HUD, Occupancy Requirements of Subsidized Multifamily Housing Programs 

4350.3, through CHG-20,,-{,-{ 4-17 - 4-21 (Nov. 1981- Jan. 1992). 


Id. at App. 19a, ,-{ 23 (Model Lease). 


Certificates and Vou~hers: 

42 U.S.C.A. § 1437f(d)(IXB)(H & iii) (West Supp. 1993) (good cause & criminal 
activity). 

42 U.S.C.A. § 1437f(d)(I)(B)(iv) (West Supp. 1993) (notices). 

42 U.S.C.A. § 1437f(c)(9) (West Supp. 1993) (90 day notices for business reason 
evictions). 
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24 C.F.R. §§ 882.215 &881.213 (1993) (evictions). 

24 C.F.R-§§ 882.118,882.210,881.401 &881.403 (1993) (subsidy termina
tion) . 

.. 

• ... 
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Sample_ Procedure for Responding to 
Requests for Reasonable Accommodation 

General Principles ... •1. 	 The person requesting the reasonable accommodation is usually an expert in re
gard to his or her own disability and the accommodations that may be appropriate. 
Generally, we presume that the information the person pro~des concerning his or 
her own needs is accurate and the method proposed for accommodating those 
needs is the most appropriate. 

2. 	 This procedure for evaluating and responding to requests for a reasonable accom
modation relies on a cooperative relationship between us and the applicant/resi
dent. The process is not adversarial. . 

3. 	 The Request for a Reasonable Accommodation Form is designed to help us and ap
plicants/residents. Ifan applicant/resident does not, or cannot, use the Form, we 
will still respond to the request for an accommodation. 

4. 	 If the accommodation is reasonable (see Procedure 3 below), we will grant it (also 
see Principle 5 below). 

5. 	 Where the reasonable accommodation is requested by an applicant in order to over
come negative information, or by a resident in order to overcome a lease violation, 
we will make the following additional determinations: 
• 	 What is the essential impact of the negative information or lease violation? 


How serious is it, and exactly how does it impact us? 

• 	 Does the requested accommodation eliminate, or satisfactorily reduce, the es

sential impact, so that the person can occupy the housing with a reasonable ex
pectation of success? 

If the requested accommodation is reasonable and produces a reasonable expecta
tion of success, we will grant the request. 

6. 	 Reasonable accommodations will be focused on the individual and designed to ad
dress each person's situation. 

7. 	 In some cases, reasonable accommodations may be perceived (incorrectly) by non
disabled residents as conferring a special advantage on a person with disabilities; 
however, we will not base our decisions on how the decisions will be perceived, but 
rather on whether the accommodation is effective in removing the barriers which 
inhibit a person with disabilities from accessing and using the housing program. 

8. 	 Communications under this policy will be in plain language, in a format appropri-
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ate to meet the communication needs of the person with disabilities. Where 
the following procedures refer to written documents this plain language direc
tive shall apply and alternative formats will be used in order to communicate 
information and decisions to the applicant or resident. 

... 9 . Any meetings required by this policy will be held in an accessible location. 

r 

Procedure 1 - Communication with Applicants and Residents 

1. 	 All applicants will be provided the Request For A Reasona~le Accommodation 
Form ("Request Form") at the time of application. 

2. 	 All residents will be provided the Request Form again at the time of recertifi
cation, upon notice of lease violation, and upon request. 

3. 	 We will respond in writing to all Request Forms and, if appropriate, use an al
ternative format intelligible to the person making the request. 

4. 	 All decisions to grant or to deny reasonable accommodations will be communi
cated in writing (in the appropriate format as noted in 3 above). 

Procedure 2 - Sequence for Making Decisions 

1. 	 Is the applicant/resident a qualified ''individual with handicaps" ? 

(a) IfNO, we are not obligated to make a reasonable accommodation, and 
we may deny the request. 

(b) IfYES, go to step 2. 

(c) Ifmore information is needed, either write for more information using 
the standard Request For Information letter, or request a meeting using 
the standard Request For Meeting letter. 

2. 	 Is the requested accommodation related to the disability? 

(a) IfNO, we are not obligated to make the acco:mrxlodation, and we may 
deny the request. 

(b) IfYES, go to step 3. 

(c) Ifmore information is needed, either write for more information using 
the standard Request For Information letter, or request a meeting using 
the standard Request For Meeting letter. 

3. 	 Is the requested accommodation reasonable? We will make this determination 
by following Policy 3 - Guidelines For Determining Reasonableness. 
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(a) IfYES, we will approve the request for reasonable accommodation. A writ
ten description of the accommodation will be prepared and included in the ap
provalletter. 

(b) IfNO, we may deny the request. Denial will be made in writing. 

(c) Ifmore information is needed, either write for more information using the 
standard Request For Information letter, or request a meeting using the stand
ard Request For Meeting letter. 

Policy 3 - Guidelines for Determining Reasonableness 

1. 	 In accordance with Principle #1, in most instances we will accept the judgment of 
the person with a disability that an accommodation is needed. However, we retain 
the option to require the person with disabilities to show the need for an accommo
dation to enable him/her to access and use the housing program. 

2. 	 In accordance with Principle #1, in most instances we will accept the judgment of 
the person with disabilities that the requested accommodation is the most appropri
ate for him or her. However, we retain the option to investigate alternatives to the 
requested accommodation, and/or alternative methods ofproviding the requested 
accommodation. 

3. 	 If a number of potential accommodations will satisfy the needs of the person with 
disabilities (are equally effective), we retain the option to select the accommodation· 
which is most convenient and cost-effective for us. This includes the option to se
lect a change in procedure or policy, rather than to make a structural change, when 
the procedure change would be equally effective. 

The following steps refer to requested accommodations which are needed, and which rep
resent the most appropriate means ofaccommodating the disability: 

4. 	 Does the requested accommodation constitute a fundamental alteration? Ifso, we 
will deny the request. (Note: See Chapter 5 of the report for a discussion of funda
mental alterations.) 

5. 	 Does the requested accommodation create undue financial and administrative bur
dens for us? Ifso, we will comply with the request onlyup to the extent that we can 
do so without creating undue burdens. (Note: See Chapter 5 of the report for a dis
cussion of undue burdens.) 
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Sample Forms to Illustrate "Plain 
Language" 

The attached forms illustrate the "plain language" principle discussed in Chapter 4 
and elsewhere in the report. In addition, these torms also illustrate one method of 
implementing the Sample Procedure for Reasonable Accommodation, pages 1-3 of 
this Appendix. 

The attached forms include: 
• Request for a Reasonable Accommodation 
• Request for Information Or Verification 
• Request for a Meeting 
• Reasonable Accommodation: Favorable Decision 
• Denial pf Request for a Reasonable Accommodation 

Notes and comments on the forms are also included in this attachment. 
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Request for a Reasonable Accommodation 

[our return address] 

• 

If you need: 
• a change in our policies or procedures 
• a repair or change in your apartment 
• a repair or change to some other part of the property 
• a change in the way we communicate with you 

because of a disability, you can ask for this change, which is called a "reasonable accom
modation". 

If your request is reasonable, if it is not too expensive, and if it is not too difficult to ar
range, we will try to make the changes you need. 

We will make a decision as soon as possible, at least within thirty (30) days, unless you 
agree to an extension of time. We will let you know if we need more information or verifi
cation from you or if we would like to discuss other ways of meeting your needs. 

If we turn down your request, we will explain our decision, and you may give us addi
tional information. 

If you need help in using the form, or ifyou want to give us your request in another way, 
we will help you. 

i 

I 
1 
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Request for a Reasonable Accommodation 

The following member ofmy household has a disability: 

Please provide this reasonable accommodation: 

I need this reasonable accommodation because: 

(. Tell us how the accommodation will: 

help you live in the housing or take part in our program; 

_ meet the lease requirements ofour program; 

meet other requirements ofour program . 
• 	 We do not need medical information about your disability. 
• 	 Do not tell us the name ofyour disability or the nature or extent ofyour 

disability. ) 

Date: 

Name: 

Address: 

Telephone: 
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Request For Information Or Verification 

[our retum address] • 

Date: 

To: 

Dear Applicant or Resident: 


We have received your Request for a Reasonable Accommodation. We need to know 

more about [issue, simply and clearly stated] before we can decide. 


We need to know more because [reason, simply and clearly stated]. 


You can give us more information by [acceptable methods ofverification]. If this is a 

problem for you, other ways ofproviding the information may also be acceptable. 


We will not make a decision until we have this new information. 


Ifyou think that you have given us this information, or ifyou think that we should not 

ask for this information, please call us at [our telephone number], Please call if you have 

any other questions. 


[signature and closing] 


Notes to Request for Information 

Examples of how we might describe an issue, and our reaSon for needing to know: 

Issue 1 - Please show us how you meet the definition of "individual with 
handicaps". 

Reason 1 - Ifyou do not meet this definition, we do not have to make the 
change you requested. 

Issue 2 - Please explain why you need a washer-dryer in your apartment when 
the laundry in your building is wheelchair accessible. 
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Reason 2 - We need to provide you with a washer-dryer in your 
apanment only if you can.not do your laundry without it. 

Issue 3 - Usually residents just drop off their rent checks - please tell us 
why you would like to have a sign language interpreter each month when 
you pay the rent. 

Reason 3 -We will provide communication assistance if you can show us 
that it is necessary. ...• 

Issue 4 - You asked for an audio loop to be installed in the community 
room. Could you please tell us where these loops may be purchased and, if 
you know, the model number and cost of the system yon need. 

Reason 4 - We need to know the cost ofa loop, and we would like to find 
the least expensive equipment to meet your needs. 

Example of how we might describe the appropriate verification methods: 

We have attached a fonn which can be completed by a qualified person 
who understands your disability. 
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! . 
Request for a Meeting 

[our return address] 

Date: ... 
To: 

, .,I ( 	 Dear Applicant or Resident: 

We have received your request for a reasonable accommodation. It would help us make 
our decision if we could meet with you. You may bring someone to help you to this meet
ing. Ifyou need a sign language interpreter or other assistance, notify us so we can make 

arrangements to provide appropriate assistance. 


We would like to meet on [date, time, place]. Ifyou cannot come at that time, please call 

uS at [our telephone number]. 


We will talk about [describe issue, simply and clearly] at this meeting. 


Please come ready to talk to us about the changes you want. Please bring copies of any in

formation that you would like to give us. 


We look forward to meeting with you. 


[signature and closing] 


NOTES TO REQUEST FOR MEETING 

Examples of issues and reasons for needing to meet: 

At the meeting, we would like to discuss the assistive Jistening device you 
would like us to install in the community room. We would like to learn more 
about the system you need and whether this is the only alternative that will 
work for you. 

At the meeting, we would like to discuss whether there are other modifications, 
less expensive to install, that would meet your needs. Since the modifications 
you proposed will cost over $ and may be too expensive to install, we 
would like to consider other possible ways to meet your needs. 
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Approval 	of Request for a Reasonable Accommodation 

[our return address] 

...
• 	 Date: 

To: 

Dear Applicant or Resident: 


We have approved your request for the following change or reasonable accommoda

tion [description]: 

We can provide you with this accommodation by [date]. 

To make the change you requested, we must have three bids and then ar
range installation. This is why we are not able to provide you with the ac

commodation immediately. 


[other reason for delay]. 


Please call us at [our telephone number] if you have any questions. 


Ifyou think this change or reasonable accommodation is not what you requested, if 

it is not acceptable to you, or if you object to the amount of time it will take to pro

vide it, you may request an informal hearing by [describe procedure]. 


[signature and closing] 
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Denial of Request for Reasonable Accommodation 

[our return address] 

Date: 

To: 

Dear Applicant or Resident: 


You requested the following change or accommodation [describe request]. We have at

tached a copy of your request form. We have denied your request because: 


You do not meet the definition of an individual with handicaps and we are not 

required to provide a reasonable accommodation. 


We think the accommodation you requested is not reasonable because we have 

decided: 


You do not need this accommodation in order to enjoy or participate equally 

in our housing. 


It will cost too much money. 


It will create undue financial and administrative burdens for us. 


It will change the fundamental nature ofour program: 

We have decided this because [give reasons, in clear and simple language]. .. 
We relied on these facts to deny your request [give facts, in clear and simple language]. 

To make this decision we [tell what documents or records we reviewed, tell which people 
we spoke with, describe other aspects of our investigative process]. 

Ifyou disagree with our decision, you may request an informal hearing by [describe pro
cedure]. 

[signature and closing] 
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Notes for Denial of Request 

Examples of why we might consider a request unreasonable. 

''We cannot walk your dog for you. Although your disability requires you to 
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have a dog, you will have to be responsible for taking care of it because it is 
not reasonable to expect a landlord to perform this chore for you". 

"YOU requested that we ban children from playing in the courtyard because 
the noise upsets you. We cannot ban children from the courtyard because 
the children need a place to play and the playground equipment is in the 
courtyard. " 

Example ofa description of the facts: .~ 

"You told us you walk to work each day. That is a half mile each way. It is 
only one block to the office to bring in your check. Since this is shorter 
than your walk to work, we believe you can walk to the office and bring in 
your check." 

Example ofwho we talked to: 

"You asked us to call your physical therapist (Ms. Smith) to verify that you 
are under treatment for an injury that makes it impossible for you to bring 
the rent check in person. However, she told us that you can walk one 
block. She also said that she feels that you will soon have no limitations on 
your walking. When we met with you to discuss this, you told us that you 
can walk to the office, but that you preferred not to because it was a 
'bother.'" 
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Three Levels of Problematic Conduct: No 
-

Violation, Minor Violation, Serious 
~,Violation 

It is helpful to divide the behaviors that might frigger intervention by a housing provider 
into three categories, or levels. This framework can then be used to provide guidance to 
the on-site staff who are, after all, the people who confront this issue day after day. 

Levell: No lease violation, either substantial or minor. 

Ifno actual lease violation has taken place, it is inappropriate to send a lease violation no
tice. However, the following actions may be taken: 

• 	 Keeping lists of available service and counseling resources and flyers always 

available and prominently displayed; 


• 	 Having on-site service providers who, when they observe behavior of concern 

could approach the resident with information about their services. 


• 	 Other actions specifically agreed by the resident, after full disclosure and pro
vided all residents are treated equally. The Task Force has developed a sample 
form that a resident may complete that would give the housing provider permis
sion, for a limited time (usually I year, between re-certifications), to contact a 
specific person or agency in situations where the resident is not able to provide 
consent at the time such consent is needed. 

Depending on the circumstances, it may also be appropriate for the housfng provider to 
approach the resident in a way which makes it clear that the housing provider is not act
ing in a lease enforcement capacity, with an inquiry such as "Would you like some help?". 

The Task Force acknowledges that some resident-provider relationships are such that 
there is an implicit permission for the provider to take action; in these relationships, an 
intervention would be intended, and interpreted, as a natural part of the relationship, 
and thus would be appropriate. (See discussion in Chapter 4, pgs. 26 to 31.) However, the 
Task Force cautions that these situations are the exception and should be considered in 
light of the foregoing discussion. 

Finally, the Task Force wishes to make clear that where the resident engages in behavior 
that is seriously threatening to his or her own safety or well-being, the housing provider 
may call whatever local emergency services are available, such as the rescue squad, crisis 
control center or police. Where the behavior is actually threatening to others there will 
be a lease violation, and it will be appropriate for the housing provider to send a lease vio
lation notice (and, where the threat is serious and immediate, contacting the police is ap
propriate as well). 
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Level 2: Minor lease violation. 

The housing provider would respond by sending a lease violation notice (see Appen
dix 6) Sample Notice of Lease Termination and the discussion oflease violations in 
Chapter 2) pgs. 7 to 11 of the report). 

Regarding minor lease violations) the Task Force notes that there will almost always 
be either an opportunity to cure the violation or the opportunity to avoid eviction by 
not committing another minor violation of the lease. Thus, it is particularly impor

.. 	 tant to communicate clearly with the resident, in the interest ofchanging the pat
tern of conduct which has led to the lease violation. 

However, where minor violations are repeated, and thus constitute, grounds for evic
tion, lease termination is in order. 

Level 3: Serious lease violation. 

Where there has been a serious lease violation, the housing provider has the right to 
terminate the tenancy, using the lease violation notice procedure outlined above, to
gether with any additional procedures dictated by State or local law. See also Chap
ter 3 on Evictions. 
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Case Studies 


The following examples are drawn from the experience of Task Force membersand other 
sources. They illustrate some of the .practical issues which arise in deciding reasonable ac- tI 

commodation issues. The Task Force cautions readers that seemingly similar situations, 
involving other persons with disabilities, might require different reasonable accommoda
tions. As a general principle, each reasonable accommodation must be fitted to the indi
vidual needs of the person with disabilities, in the context of a particular housing 
environment. 

Case 1 - Mr. Smith 
From: Cohen, Gene D., The Older Person, The Older Patient, and the Mental Health System; 
The Elderly Mentally nl, May, 1985, collected articles from hospital and Community Psy
chiatry Service, Washington, D.C. 20005. 

Joe Smith is an elderly man living in a housing project for elderly citizens. Mr. Smith 
was behaving in an unusual and bizarre manner, and the landlord wanted to evict him. A 
case worker learned that the man did not physically intimidate anyone. Instead, he went 
about sprinkling perfume on himself, taping pennies to his wrists, and touching a Bible 
and a bar of soap to his, lips. 

The case worker explained to the manager that the bizarre behaviors were symptoms of 
an underlying problem, and that symptoms are sometimes indirect messages that the per
son is seeking help. The case worker suggested that the next time the landlord saw the 
man, that he ask how the man is doing and indicate concern for him, then suggest he 
might want to see the doctor in the building's medical clinic. 

The landlord followed this suggestion and the eldetly man responded and went to the 
clinic. The clinic doctor learned that the man was having hallucinations of horrible 
smells, which he tried to dilute by sprinkling perfume over the odors. Mr. Smith also ex
pressed guilt over the sexual attraction he felt for women other than his wife, who was 
very ill and in bed resting most of the time. His psychotic approach to dealing with this 
guilt was to attempt to wash it away with the Bible and bar of soap. The pennies took 
longer to figure out, however, it was noticed that whenever the man talked of the odors, 
he rubbed the pennies. Since another name for penny is cent, in primary-process think
ing a penny might be thought ofas its homonym scent. Mr. Smith's approach to gaining 
control over the hallucinations ofbad smells was to smother those scents (cents) under 
tape on his wrists. 

While the landlord was not given details of the man's medical condition, the landlord 
was told that Mr. Smith was experiencing distressing hallucinations of smell that he tried 
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to control with the perfumes. The landlord's uneasiness about the man, which was 
largely due to fear of the unknown, was replaced by compassion. The case worker ex
plained to the landlord that a chronic medical problems tend to flare up and then 
abate long term emotional problems periodically become more apparent and can be 
brought back under control with proper treatment. The case worker was able to as
sist the landlord in understanding that Smith had chronic ambulatory schizophre
mao 

... 
This case is even more interesting in view ofwhat happened over the ensuing years. 
The management of the housing project changed several times over a ten year pe
riod. Each time the new management rediscovered Mr. Smith and ,saw him as an ur
gent problem, one in need of an alternate housing option. Each time the case worker 
was able to intervene; the man was able to remain in that building with the help of 
periodic follow up for psychiatric support and psychotropic medication. The man
agement and the neighbors not only tolerated the man, but sometimes even pro
vided him with assistance. 

Case 2 - Mr. Jones 

Mr. Jones is a very heavy, middle-aged man who cannot hear or speak, and who typi
cally presents a very disheveled appearance. He moved into a public housing build
ing where most of the other residents were elderly. 

The other residents complained that Mr. Jones would approach them in the halls 
and elevators, move very close to them, and make loud unintelligible noises. The 
other residents interpreted this as threatening behavior. 

Upon investigation, the housing authority learned that Mr. Jones was merely trying 
to communicate with the other residents as best he could. Management held several 
meetings with residents to explain Mr. Jones' need to communicate and his limita
tions. 

The other residents now accept Mr. Jones and his behavior. 

Case 3 - Ms. G. 

Ms. G is mentally retarded and is a non-reader. She was on a list to receive housing 
assistance. A letter arrived at her home informing her that the assistance was avail
able. The letter required a timely response. She did not respond in the time allotted 
and lost the rental assistance. This problem could have been avoided had the hous
ing provider used the following method, which is generally useful for non-readers: 
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(a) Give her a piece of letterhead paper or a letterhead envelope, with instruc
tions to tape it by her front door. 

(b) Instruct her that every time she saw any mail with that letterhead, she 
should contact the housing provider (or get assistance in reading and respond
ing to the letter). 

... 
Case 4 - Mr. P. 	 • 
Situation: An advocate was contacted by Mr. P.'s brother after Mr. P. had been hospital
ized as a result of an acute episode ofschizophrenia. Mr. P.'s brother told the advocate 
that Mr. P.'s landlord, an assisted housing property, had brought an eviction proceeding 
against Mr. P. for incidents that had occurred immediately prior to his hospitalization. 

The court papers alleged that Mr. P. had committed serious damage in his apartment, 
had completely broken his electric stove, and had damaged the garbage chute in the hall
way. There were also some allegations about disruptive behavior, but the focus was on 
the damage he had committed. 

Management and Mr. P.'s family members revealed that at a recent housekeeping inspec
tion the on-site manager had been concerned about Mr P.'s housekeeping. In particular, 
the manager had told Mr. P. that "his stove was a piece ofgarbage", by which she in
tended to tell him that it was so dirty that it had become useless. However, Mr. P. took 
her remarks literally. He believed that he was being told that his stove was a piece ofgar
bage and that he was being instructed to throwaway the stove. It also seemed to him that 
the proper way to throwaway the stove was to put it down the garbage chute. Most of the 

" 	 other damage in the apartment was the result ofhis taking the stove from his apartment 

and dragging it out the door. 


Mr. P.'s brother, as well as Mr. P.'s social worker at the hospital, had resigned themselves 
to the fact that there was no hope in keeping his subsidized apartment because they knew 
he had done this damage. However, Mr. P. had been a resident for 6 or 7 years; through
out that time he had an exemplary residency record. It had only been in the several 
months before his hospitalization that his housekeeping had deteriorated and that any 
disruptive behavior had been noticed 

Resolution: The advocate pointed out to the management that Mr. P.'s behavior had re
sulted from his disability and that Mr. P.'s past behavior had been exemplary. The first 
reasonable accommodation requested was to postpone any further eviction action until 
Mr. P. was released from the hospital; this was supported by the fact that he was continu
ing to pay the rent and that he obviously could not further damage his apartment while 
he was hospitalized. 

The second issue addressed was the damage charges. Mr. P. was fortunate in that the fam
ily was very supportive. Mr. P.'s brother agreed to pay for the actual damage that was 
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done (essentially the cost of replacing the stove). The advocate agreed to hold in es
crow an additional amount ofmoney equal to the damage that had been done; this 
money would be available ifMr. P. committed any further damage within the next 
twelve months. After 12 months, if no damage had been done, the money would be 
released back to Mr. P.'s family. 

Third, all patties agreed to a "probationary lease" for 6 months. During these 6 
months ifMr. P. was to commit any damage to the apanment the housing provider 
was to be allowed to use an expedited terminationprocedure. On the other hand, 
only actual lease violations or violations of the obligations of tenancy could be evict
able offenses during the probationary lease. The real purpose of the probationary 
lease was to spell out to Mr. P. exactly what his tenancy obligations were in more de
tail than the lease did. It was also to give the housing provider some relief from hav
ing to go back to ground zero ifMr. P. could not follow the terms of the lease. The 
settlement document also spelled out some of the actions Mr. P. would take in order 
to help himself comply with the lease, such as continuing to attend certain group 
meetings. However, attending these meetings was not made a condition of the proba
tionary lease or grounds for eviction. 

Mr. P. is still a resident several years later. There have not been any further inci
dents, After one year the advocate was able to return the deposit to Mr. P. 

Comments on Case Study #4, Mr. P.: 

1. 	 In the notice of lease termination, management should have included an expla
nation ofMr. P.'s right to suggest a reasonable accommodation. 

2. 	 Because Mr. P. was hospitalized at the time management sent the notice of 
lease termination, management should have ensured that the notice was re
ceived by someone who could act on Mr. P.'s behalf. 

3. 	 The housing provider would not have been able to require the escrow to pro
tect against future damages; however, it was a useful gesture by the resident, 
because it demonstrated the resident's understanding of the seriousness of his 
actions, and the resident's determination to abide by the lease in the future. 

4. 	 Similarly, the housing provider would not have been able. to require the proba
tionary lease; however, this also was instrumental in achieving a .prompt, mu
tually acceptable settlement. 

Case 5 - Mr. F. 

Situation: Just prior to Mr. F.'s hospitalization, he had barricaded himself into his 
public housing apartment using his refrigerator. Since to do so he had to unplug his 
refrigerator, everything in it spoiled and a horrible smell quickly seeped out into the 
hallway. When, after the smell was reported to the manager, and the manager real-
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ized that Mr. F. had locked himself in, the management called the police. When the po
lice entered the apartment they found that the apartment was in very bad condition. For 
instance, there wasTotten food allover the floors and counter tops and garbage thrown 
about. 

At the time the advocate was notified of the case, no termination notice had been sent. 
Management had other serious concerns about Mr. F.'s behavior, including apparent 
threats to other tenants. For instance, two tenants had reported that they had seen Mr. F. 
carrying a large butcher knife in the elevator. Other tenants were concerned that Mr. F. 
had made a.large black "X" out of electrical tape on his door. They were afraid that this 
was a threat against them. 

While Mr. F. was in the hospital; management reviewed the file with the advocate. Mr. 
F.'s only on-going problem was housekeeping; all the threatening or violent incidents 
had occurred immediately before Mr. F.'s hospitalization. A complicating factor was that 
another tenant's son had written a letter to the housing authority demanding that Mr. F. 
be evicted immediately or a lawsuit would be filed against the housing authority. 

Resolution: Regarding the apparent threats, management agreed that it would be reason
able to accommodate Mr. F.'s disability by giving him a second chance. The facts that 
Mr. F. had entered treatment and had been hospitalized was sufficient to assure manage
ment that Mr. F. would be in an improved state when he was released. 

On the other hand, management was concerned about the ongoing housekeeping prob
lems. With Mr. F.'s permission, the advocate contacted the Adult Protective Service, 
which was able to obtain ongoing housekeeping services, and to arrange for Mr. F's apart
ment to be put back into its proper state prior to his release. 

Mr. F. continues to live as a public housing resident, and no further problems have oc
curred. 

Regarding the apparent threatening behavior, Mr. F. realized that he feels very uncom
fortable in the elevator~ He now uses the stairs whenever possible because he does not 
like being in the elevator with other people. He realizes that this brings out behavior that 
other people feel is threatening. 

Case 6 - Mr. C. 
Situation: The advocate was contacted by the mother of a single man in his 30's who suf
fered from a psychiatric disability. As a result of his disability, Mr. C. had trouble speak
ing, he shook constantly and he had some cognitive difficulties. His only tenant history, 
apart from living with his mother, was in a boarding house where he rented a bedroom 
and shared common space. 

The housing authority had denied Mr. C. housing because he had failed their housekeep
ing inspection. When they inspected his room it had been completely in shambles. The 
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housekeeping inspection also noted that there were empty containers of medication 
scattered around the room. There was a notation on file that the investigator was 
concerned about Mr. C.'s ability to remember to take his medication. The advocate 
took on the case in time for Mr. C.'s "second interview" to discuss possible reason
able accommodations. 

The condition ofMr. C.'s room (for which he was responsible for keeping clean) did 
warrant concern. Mr. C. admitted to the advocate that he really could not keep an 
apartment clean. Primarily, it was because he did not have the skills, but it was also ... 

, 	 because he did not haye the ability to focus long enough on a project to complete 
most tasks. 

Resolution: His mother and niece agreed to help him keep the apartnient clean. The 
advocate arranged a meeting with Mr. C, his mother, and the admission staff to go 
over the requirements of tenancy. In addition, the advocate screened a pre-occu
pancy video tape with Mr. C. and his mother. Mr. C.'s mother also completed a Veri
fication ofIndividual Providing Assistance stating that she would assist Mr. C. in 
keeping his apartment clean. 

At this point, the housing authority felt reassured that Mr. C. would not pose any 
health and safety risk ifhe moved in and they admitted him. 

Comments on Case Study #6, Mr. C.: 

1. 	 The fact that the investigator found empty medicine containers is irrelevant to 
Mr. c.'s ability to meet the obligations of tenancy. In this instance, the inspec
tor erred by making unjustified assumptions, and by speculating on areas of 
conduct which were not related to lease compliance. This created an atmos
phere in which discrimination was likely to occur, arid in which there was at 
least the appearance ofactual illegal discrimination. 

2. 	 The inspector was, ofcourse, justified in noting actual housekeeping problems. 

3. 	 IfMr. c.'s mother stops providing the services, but Mr. C.'s apanment stays at 
the appropriate level ofcleanliness, Mr. C. cannot be evicted. 

Case 7 - Mr. S. 

Situation: A resident with a severe physical disability was moving into a housing 
authority apanment. The state vocational rehab depanment had agreed to do over 
$7,000 wonh ofwork to make the apanment accessible for Mr. S. One of the changes 
they wanted to make to the apartment was to install a washer/dryer. 

Management rejected the proposed plans on the grounds they had a rule that 
washer/dryers were not permitted, but informed Mr. S. that management would be 
willing to make the Laundromat accessible. However, because of the nature of Mr. 
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S.'s disability, he was not able to do laundry in the Laundromat, but needed the 
washer/dryer in his home. 

Resolution: After much discussion, management agreed that it would be a reasonable ac· 
commodation to make an exception to their no washer/dryer policy and permit the 
washer/dryer to be installed. 

Comments on Case Study #7, Mr. S.: 	 \ 

1. 	 Because of the nature of Mr. S.' disability, making the Laundromat accessible was 
not an effective accommodation, but installing a washer/dryer was effective. 

2. 	 Because the installation was paid for by the vocational rehab department, there was 
no significant burden to the housing authority. 

3. 	 The housing authority was prepared initially to argue that allowing a washer/dryer 
in the apartment constituted a "fundamental alteration", but after discussion de· 
cided that this issue did not justify the time and expense of a trial. 

Case 8 - Ms. B. 

Situation: Ms. B. was a resident in an assisted housing property. She was also attending 
the University of Rochester as a full time student. Because of her use ofa wheelchair and 
the limited paratransit available to her, it was difficult for her to arrange transportation, 
especially on a student's schedule. As a local resident, Ms. B. would normally have been 
prohibited from having a dorm room at the University ofRochester campus. However, as 
a reasonable accommodation the University ofRochester provided her with a dorm room 
so that she would have a place to rest on campus and to spend the night when she had to 
study late in the library and could not get home. 

The housing provider then made a determination that she was not using her apartment 
as her primary residence and served a notice of termination of her tenancy on that basis. 

Resolution: The housing provider agreed to make an exception to its policies because of 
Ms. B.'s disability. 
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Introduction 

Housing Providers and the public at large are deeply concerned with the influx of illegal 
drug use and associated criminal activity, as well as violent, damaging and dangerous be
havior associated with alcohol abuse. The elimination of drug related crime in public and 
assisted housing requires a multifaceted approach. One approach touted by many hous
ing providers is the use ofstrict admission standards to filter out applicants who are alleg
edly likely to engage in illegal use of a controlled substance and associated criminal 
activity, or violate the terms of the lease due to illegal drug use. Guidance is needed in 
the admissions area to help housing providers understand the issues involved in this ap
proach. 
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(A) Relevant Legal Principles Contained Within The Fair Housing Amend
ments Actl of 1988 (F8AA), §S04 of the Rehabilitation Act (§S04),2 the Ameri
cans With Disabilities Act (ADA)/ Accompanying Reguiations4 and Legislative 
History. 

Note: Title II of the ADA is applicable to this discussion because it covers 
public entities, which includes any State or local government, any depart
ment, agency, special purpose district, or other instrumentality of a State 
or local government, including public housing providers. There is no exclu
sion under Title II of the ADA for housing covered by the Fair Housing 
Amendments Act. 

Title V of the ADA is also relevant because it contains miscellaneous provi
sions which are applicable to Title II and this discussion. Public housing 
providers must also comply with §S04 of the Rehabilitation Act and the 
Fair Housing Amendments Act. 

The Department of Housing and Urban Development (HUD) and the De
partment ofJustice (DOJ) have not agreed whether private housing which 
is financed via bonds issued by State or local governments is covere&by Ti
tle II. Regardless, private housing providers have to comply with the Fair 
Housing Amendments Act, and if they receive Federal financial assistance, 
§S04 of the Rehabilitation Act. 

1) The Fair Housing Amendments Act,) §S04 of the Rehabilitation Act6 and the 

The Fair Housing Amendments Act of 1988 (PL 100-430) is published in SUJtuIsS at lArge (102 Stat. 1619) 
and codified in the United States Code (42 U.S.C. §§3601-3619[1988]). References to various portions of the 
act wi thin this chapter cite the specific section of the Code. 

2 	 Section 504 of the Rehabilitation Act of 1973 is codified in the United States Code (29 U.S.C. S794). 
3 	 The Americans with Disabilities Act of 1990 (PL 101-336) is published in Statutes at Large (104 Stat. 327) 

and codified in the United States Code (42 U.S.C. SSI2101-12213 [Supp. 11.1990]). References to various 
portions of the act within this document cite the specific section of the Code. 

4 	 The Department ofHousing and Urban Development's regulations to the FHAA are codified at 24 C.F.R. 
part 100. HUD's §504 regulations are codified at 24 C.F.R. pan 8. The ADA's Tide II regulations are 
codified at 28 C.F.R. pan 35 and Tide III regulations are codified at 28 C.F.R. part 36. References within 
this paper cite the specific section of the regulations. 

) 	 42 U.S.C. §3602{h). The FHAA's legislative history states that the "[t]he deijnition ofhandicap is not 
intended to be used to condone or protect illegal activity." H.R. Rep. No. 711, lOOth Cong., 2d Sess. (1988), 
reprinted in 1988 U.S.C.C.A.N. 2173,2183. The House Report, together with the 1988 House and Senate floor 
statements, represent the fullest expressions ofcongressional intent with regard to the bill that became 
enacted into law. The Senate adopted the House bill (H.R.1158) in substantial part, with only minor 
changes that are not relevant here, and did not publish an analogous committee repon. 134 Cong. Rec. 
SI0454-5 (August I, 1988). In the Senate floor debate on the bill that became law, S. 558, various Senators 
referred to the House Repon to explain the meaning of the bill. See, e.g. 134 Cong. Rec. SI0462 (August I, 
1988) (Sen. Kennedy); 134 Cong. Rec. 510464 (August I, 1988) (Sen. Harkin). 

1 
. 

I 
Also see HUD's regulations to the FHAA, Subpart D, §IOO.20l. 

6 The Americans with Disabilities Act (Subchapter (V) amended Section 706(8) of the Rehabilitation Act of 
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Americans With Disabilities Ace explicitly exclude from the definition of person with a 
disability any individual who is currently engaged in the illegal use of a controlled sub
stance. Housing providers may discriminate against an individual currently engaging in 
the illegal use of a controlled substance when the housing provider acts on the basis of 
such use. Ifa housing provider acts on some other basis, such as the individual's HIV 
status, the housing provider's actions may constitute discrimination. 

a) Persons who take controlled substances for a medical condition under the 
care of or by prescription from a physician are protected, because they are using 
a controlled substance legally.8 ... 

2) Individuals who have a history of illegal use of a controlled substance or addiction and 
do not engage in the current illegal use of a controlled substance are ,protected by anti
handicap discrimination laws if they can otherwise meet the definition of a person with a 
disability.9 

a) At what point in th~ recovery process does a person stop being a current ille
gal user and become a recovering addict? 

The statutes, their regulations and the legislative history of the Fair Housing 
Amendments Act provide some guidance in answering this question. In accord
ance with one or more laws, a person is a recovering addict if he or she falls into 
one of the following categories: 

1973 [29 U.S.C. 706(8)] by inserting after subparagraph (B) the following subparagraph: 
(CXi) For purposes of tide V, the term 'individual with handicaps' does not include an individual who is 
currendy engaging in the illegal use ofdrugs, when a covered entity acts on the basis ofsuch use. 
(ii) Nothing in clause (i) shall be construed to exclude as an individual with handicaps an individual who
(I) has successfully completed a supervised drug rehabilitation program and is no longer engaging in the 
illegal use of drugs, or has otherwise been rehabilitated successfully and is no longer engaging is such use; 
(II) is participating in a supervised rehabilitation program and is no longer engaging is such use; or 
(III) is erroneously regarded as engaging in such use, bust is not engaging in such use;.... 

7 Subchapter V of the ADA (miscellaneous provisions), 42 U.S.C. SI2210. Also see 28 C.F.R. §35.131. 
8 The preamble to the relevant ADA regulation, 28 C.F.R. S35.l31, makes this clear. 56 Fed. Reg. 35706 (2nd 

column) (7126/1991). (The preamble explains the contents of the ADA's regulations and gives the history 
surrounding the creation of the regulations). Tbe legislative history of the Fair Housing Amendments Act 
indicates that the statute was not intended to exclude from protection people who use medically prescribed 
drugs. See Repon of the House Comminee on the Judiciary regarding the Amendments Act of 1988, H.R. 
Rep. No. 711, lOOth Cong., 2d Sess., at 22(1988); and discussion of other legislative history at 53 Fed. Reg. 
45000 (2nd columnXllfl188). 

9 Section 504 of the Rehabilitation Act, the Fair Housing Amendments Ac~ and the ADA define a person 
with a disability or handicap essentially the same. A person satisfies these laws' definition ifhe or she: 


I) has a physical or mental impairment that substantially limits one or more major life activities; 

2) has a record of such an impairment; or 

3) is regarded as having sucb an impairment. 


29 U.S.C. S706(7XB),42 U.S.C. S3602(b), and 42 U.S.C. §12102(2). The term disability is used in the ADA, 
whereas the term used in the FHAA and S504 is "handicap." The use of the term disability in the ADA is 
not meant to denote a substantive change in the definition, but rather "represents an dfon by Congress to 
make use ofup-to-date, currendy accepted terminology." 56 Fed. Reg. 35698 (column 1) (7126191). 
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i) Completed a supervised drug rehabilitation program and is not cur
rentlyengaged in the illegal use ofa controlled substance; 10 

ii) 	Otherwise successfully been rehabilitated and not currently illegally 
using drugs; 11 

J iii) Involved in a supervised rehabilitation program and not currently il
legally using drugs;12 and 

iv) Being involved in a self help group; such as Narcotics Anonymous, 
and not currently illegally using drugs.13 

Note: Spontaneous recovery, which does occur, is not mentioned in any 
of the statutes, regulations or legislative history. 

b) Is there a definition of current illegal use ofa controlled substance? 

i) 	 The FHAA, The Rehabilitation Act of 1973, and the ADA do not de
fine current illegal use ofa controlled substance. The ADA's confer
ence Reponl4 and the preamble to the Title II regulations1 5 indicate 
that Congress intended the ADA to be interpreted in a manner con
sistent with a reasonable person's idea of whether an individual's 
drug use is current or that continuing use is a real and ongoing prob
lem.16 

3) Individuals who are perceived to be current illegal users ofa controlled substance 

10 See 42 U.S.c. §12210, 28 C.F.R. 35.I31(ADA) Subchapter IV of the ADA which amended the rehabilitation 
Act; H. Rpt. l00-71I on H.R. Il58, lOOth Congo 2d Sess., at 220une 17, 1988)(FHAA). 

11 See 42 U.S.C. §12210, 28 C.F.R. 35.I31(ADA) Subchapter IV of the ADA which amended the rehabilitation 
Act. 

12 See 42 U.S.C. §12210, 28 C.F.R. 35.131(ADA) Subchapter IV of the ADA which amended the rehabilitation 
Act; H. Rpt. 100-711 on H.R. 1158, 100th Cong. 2d Sess., at 220une 17, 1988)(FHAA). 

13 H. Rpt.l00-711 on H.R.1l58, l00th Cong. 2d Sess., at 220une 17,1988) (FHAA). 
14 In discussing the meaning of"current use" the ADA's Conference Repon states the following: 

The provision is not intended to be limited to persons who use drugs on the day ot; or, within a matter of 
days or weeks before, the action in question. Rather, the provision is intended to apply to a person whose 
illegal use ofdrugs occurred recently enough to justify a reasonable b~iefthat the person's use is current. 
H.R. Conf. Rep. No. 101-596, lOIst Cong., 2d Sess. 87, reprinted in 1990 U.S.C.C.A.N. 565, 596. 

The quoted excerpt directly refers to ADA's drug use provisions as they apply to the ADA itself. However, 
the Conference Repon goes on to state that the phrase "current illegal use ofdrugs" has the same meaning 
under the ADA Amendment to the Rehabilitation Act as under the ADA itself. [d. at 88·89,1990 
U.S.C.C.A.N. at 597-598. 

IS 28 C.F.R. 35.131. 
16 The Coun in Uniud States V. Southern Management Curp., 955 F.2d 914( 4th Cir. 1992), interpreted the Fair 

Housing Amendments Act exclusion of "current, illegal use or addiction to a controlled substance." The 
coun in this case concluded that under the particular circumstances of the case an individual who was drug 
free for one year and was involved in a continuing professional rehabilitation and monitoring program 
related to his drug use was not excluded from the protection of the federal law. 
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or addicts, but who in fact are not illegally using a controlled substance are protected by 
the laws.17 

4) Title V of the ADA and the regulations to Title II of the ADA provide that public enti
ties (which includes public housing providers and may in some circumstances cover as
sisted housing providers) are not prohibited from "adopting or administering reasonable 
policies or procedures," including drug testing, designed to ensure that an individual 1 
who has a history of illegal use ofa controlled substance is not engaging in current illegal 
use ofsuch substances. IS The Fair Housing Amendments Act does not contain a similar 
provision. ... J 

Note: There is a provision in Title V of the ADA that nothing in the ADA is to be con
strued to invalidate or limit the protection provided by other Federal Laws (and state 

( 	 laws) that provide greater protection for the rights of individuals with disabilities than 
are afforded by the ADA.19 An argument may be made that the FHAA provides greater I· 

I 

I 
protection for individuals who have a history of illegal drug, and is the applicable law. 
Public housing providers would thereby not be able to rely on the provisions in the ADA 
regarding drug testing. Therefore, housing providers who operate publicly assisted pro
grams which do not fall under Title II may not have the same latitude. 

a) Drug Testing 

The preamble to the ADA's Title II regulations specify that any procedure that 
is used, including drug resting, must be designed to identify accurately only the ille
gal use ofcontrolled substances.2o The ADA does not authorize inquiries, tests or 
other procedures "that would disclose use ofsubstances that are not controlled 
substances or are taken under supervision by a licensed health care profes
sional, or other uses authorized by the Controlled Substances Act or other provi
sions ofFederal Law, because such uses are not included in the definition of 
'illegal use of drugs.'" A drug test must therefore be limited to substances that are con
trolled or may not be taken under supervision ofa licensed health care professional, such 
as heroine. 

5) Housing providers may not discriminate against someone solely because he or she is a 
person with a1coholism.21 

17 	 42 U.S.C. §12210 and 28 C.F.R §35.13I(a)(2XiiiXADA); 29 U.S.C. §706(8XCXiii)(Rehabilitation Act); H. 
Rpt.lOO-711 on H.R 1158,lOOth Cong. 2d Sess., at 22(June 17, 1988)(FHAA). 

1S 	 42 U.S.C. §SIO(b); 28 C.F.R §35.131(cXl). 
19 	 42 U.S.C. §1220I. 
20 	 See preamble to 28 C.F.R. §35.131(c), 56 Fed. Reg. 35706 (3rd column)-35707 (lst column) (7/26/1991). 
21 	 In accordance with the ADA, the FHAA and §504 of the Rehabilitation Act, and their regulations, the 

phrase "physical or mental impairment" includes alcoholism. 28 C.F.R §35.104 (ADA); 24 C.F.R 
§100.201(FHAA); 24 C.F.R §8.3(§504). Although §504's HUD regulations include alcoholism within the 
definition of "physical or mental impairment," a person with alcoholism is not considered a "individual 
with handicaps" for the purpose of the act ifhis or her current use of alcohol prevents him or her from 
participating in the housing program or his or her participation, by reason ofhis or alcohol abuse, would 
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Example: Ifan applicant reveals during the application process that he or 

she is someone with alcoholism but meets all the eligibility criteria a hous . I 

! 

ing provider could not reject the applicant. 


6) Housing providers may not assume that all or substantially all members ofa pr0

tected class (individuals with alcoholism, individuals who have a history of illegal use 
J 	 ofa controlled substance) cannot meet tenancy requirements. A housing provider 

must make a judgement based solely on an applicant's individual qualifications, not 
his or her protected status.22 

.... 

Note: Individuals who currently illegally use controlled substances are not a pro
tected class. 

7) Applicant selection Inquiries 

a) The laws do not prohibit housing providers from asking applicants the 
following questions: 

i) Whether an applicant is a current illegal user ofa controlled sub
23stance.

• In accordance with the FHAA, housing providers may not ask this 
question ofonly individuals who have a history ofillegal user ofa 
controlled substance. Rather, if they want to ask this question, they 
must ask it ofall applicants. However, it is debatable under the ADA 
ifit is a "reasonable policy," and therefore permissible, for public 
housing providers to ask this question of individuals who have a his
tory of illegal drug use if they don't ask it ofall applicants. 

ii) 	Whether an applicant has been convicted of the illegal manufacture 
or distribution ofa controlled substance.24 

Note: The FHAA's regulations specifically state conviction, not ar
rest. Therefore, any questions relating to arrest are presumptively il
legal under handicap discrimination law. 

constitute a direct threat to property or safety ofothers. 24 C.F;R. §8.3. 
;The ADA amended the Rehabilitation Act of 1973 so the two laws would conform. In accordance with one 	

\ 

:{ 

of the amendments, 42 U.S.C. §12211 the tf:rm --mdividual with handicaps" does not include any individual 	
, 
" 

who has alcoholism whose current use ofalcohol prevents such individual from performing the duties ofthe 
job in question or whose employment, by reason ofsuch current alcohol abuse, would constitutt: a direct 
threat to property or the safety ofothers. This amendment makes no mention ofthe exception applying 
outside the employment context, thereby indicating that it does nOL HUD has not amended its S504 
regulations to indicate that this exception no longer applies outside the employment context. 

22 A very good discussion of this principle is found in the preamble to the final HUD regulations for the 
FHAA. See 54 Fed. Reg. 3245 (2nd columnXI123/89). 

23 24C.F.R. SIOO.202(cX4). 
24 24 C.F.R. SlOO.202(cX5). 

:. 
,! 
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b) In general, the law prohibits housing providers from asking an applicant if 
he or she has a disability or any question directly or indirectly regarding the na
ture or severity of his or her disability.2s A housing provider may only ask an ap
plicant such a question if it is: 

i) 	 for the purpose ofdetermining eligibility for housing designated for indi
viduals with disabilities or a certain type of disability,26 (i~e. housing set 
aside for individuals with a history of drug use); or 

ii) 	to determine whether an appli.cant is qualified for priority available to per
sons with a disability or particular disability.27 

With respect to alcohol and illegal use ofa controlled substance the following 
questions are examples of those that are prohibited: 

• Do you have a history of illegally using a controlled substance? 

• Do you take any prescription drugs? 

• Have you ever taken prescription drugs in the past? 

• Have you ever been in rehabilitation for illegal drug or alcohol use? 

• Do you drink alcohol? 

• Have you in the past attended any self help groups? 

• Have you ever been in a detox program? 

The same types ofquestions would presumably be illegal under Title II of the 
ADA as well. The ADA permits public housing providers to engage in reason
able policies and procedures to ensure that an individual who has a history of il
legal use ofa controlled substance is not presently illegally using drugs. 
Presumably it is not "reasonable" for a housing provider to ask individuals who 
have a history of illegal use ofa controlled substance any questions unless the 
applicant has raised mitigating circumstances/reasonable accommodation. In ac
cordance with the ADA (and the other laws), the focus must be on current ille
gal use, rather than history. 

c) If the applicant would be turned down for housing because of tenancy related 
behavior or criminal activity, and the applicant raises the history ofa disability 
combined with change ofbehavior as a mitigating circumstance, the housing 
provider can then require documentation ofa change in circumstance. In such 
instances, the housing provider may ask questions related to the person's dis
ability in respect to the changes, i.e. treatment. 

2S 24 C.F.R §lOO.202(c). 
26 24C.F.R §lOO.202(c)(3). 
27 24 C.F.R §lOO.202(cX4). 
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Example: A standard landlord reference check reveals that two years ago an appli
cant blasted her stereo every night, had loud parties four times per week that ran 
into the early morning hours, and often times banged on the doors ofher neighbors 
asking if they had cigarettes or beer. The housing authority may reject this applicant 
because such behavior would be violative ofother tenants' rights to the peaceful en

J joyment of their premises. In response to the application rejection letter, the appli
cant reveals that during that period of time her alcoholism was not under control, 
that she has not had a drink in eighteen months 'and that she no longer engages in 
bad tenancy related behavior. The landlord may ask her to provide documentation 
that this is true. The applicant must then provide documentation such as that sug
gested in Section B. 

8) A housing provider does not have to rent an apartment to an individual with a dis
ability whose tenancy would constitute a direct threat to the health or safety of other 
individuals or whose tenancy would result in substantial physical damage to the 
propeny ofothers.28 

a) This exception was not intended to create or permit a presumption that 
individuals with disabilities, or with a particular type ofdisability, gener
ally pose a greater threat to the health or safety ofothers than do individu
als without disabilities.29 

b) Ifa housing provider assens that an applicant with a disability poses a 
direct threat or substantial risk ofharm to others, she must establish a 
nexus between the individual's tenancy and the asserted direct threat.30 

i) 	 Such a claim must be based on objective evidence (current conduct or 
a history ofoven acts) nther than generalized assumptions, subjec
tive fears and speculations. Reliance on a past history of disability or 
manifestations of that disability may become discriminatory if action 
is taken solely on the basis ofa person's record rather than the cur
rent situation.31 

c) Ifa reasonable accommodation could eliminate or sufficiently reduce the 
risk to health or safety, the housing entity would be required to provide the 
accommodation.32 

28 	 42 U.S.C. §3604(f)(9) and 24 C.F.R. §loo.202(d)(FHAA); preamble to ADA's Tide II Regulations, 56 Fed. 
Reg. 35701(Column 1)(7/26/1991). 

29 	 See the legislative history of the FHAA, 53 Fed. Reg. 45OO1(Column 3)(11/7/1988) and H. Rpt. 100·711 on 
H.R. 1158, 100th Congo 2d Sess. 22, at 29-30 (1988). Also see the preamble to the ADA's Tide II regulations, 
56 Fed. Reg. 35701(lst column)(7/26/1991). 

30 	 H. Rpt. 100-711 on H.R.1l58, looth Cong. 2d Sess. 22, at 29-30 aune 17, 1988). 
31 	 [d. 
32 	 The preamble to the ADA's Tide II regulations define "direct threat" as "a significant risk to the health or 

safety of others that cannot be eliminated by a modification of policies, practices, or procedures, or by the 
provision of auxiliary aids or services." 56 Fed. Reg. 35701 (1st column)(7/26/1991). The preamble then goes 
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Note: current illegal use ofa controlled substance is not a disability under fed
eral handicap discrimination law. As such, the preceding analysis is not applica
ble"to a housing provider's determination that a tenant's current illegal use ofa 
controlled substance poses a direct threat to the health or safety ofother indi
viduals or would result in substantial physical damage to the property ofothers. 

9) A housing provider's duty to provide reasonable accommodation applies to all persons , 
with disabilities, including individuals with alcoholism and individuals .who have a his
tory of illegal use ofa controlled substance.33 Therefore, a determination ofwhether an 
individual with alcoholism or who has a history of illegal use ofa controlled substance is t 
qualified for housing may include reasonable accommodation. 

Note: §504 of the Rehabilitation Act treats individuals with alcoholism differ
ently than the FHAA and Title II of the ADA. Section 504 explicitly excludes 
from its definition of individual with a handicap anyone whose current use of 
alcohol prevents the individual from participating in the program, or whose par
ticipation, by reason ofsuch current alcohol abuse would constitute a direct 
threat to property or the safety of others.34 This indicates that reasonable accom
modation would not have to be considered. In contrast, the FHAA and Title II 
do not single out individuals with alcoholism whose use ofsuch substance pro
hibits them from meeting tenancy requirements for exclusion in its definition 
ofwho has a handicap. The FHAA instead provides a general exclusion else
where in the statute for any individual whose tenancy would pose a direct 
threat to the health or safety ofother individuals or whose tenancy would result 
in substantial physical damage to the property ofothers, provided reasonable ac
commodation cannot eliminate the threat.3S The preamble to Title II's regula
tions states that where questions ofsafety are concerned the principles 
established in the regulations implementing Title III of the ADA are applicable 
and that a person who poses a significant risk to others will not be "qualified" if 

on to state that the "direct threat" language should be interpreted consistent with the United States Supreme 
Coun decision in School &ard ofNasstnl. County 'D. Arlins, 480 U.s. 273, 107 S.Ct. 1123,94 L.Ed. 2d 
307(1987). Likewise, Congress intended the FHAA to be interpreted consistent with this case. See H. Rpt. 
100-711 on H.R. 1158, looth Gong. 2d Sess., at 29 Gune 17, 1988). 

33 	 42 U.S.C. §3604(f)(3)(B),24 C.F.R. §100.204(aXFHAA); 28 C.F.R. §35.l3O(bX7XADA); 24 C.F.R. §8.33, 24 
C.F.R. §8.6(aX2) and (b) (§504). 

34 	 24 C.F.R. §8.3. 
As noted in footnote number 21, the ADA amended the Rehabilitation Act of 197350 the two laws would 
confonn. In accordance with one of the amendments, 42 U.S.C. §12211 the term "individual with 
handicaps" does not include any individual who has alcoholism whose current use ofalcohol prevents such 
individual from performing the duties of the job in question or whose employmen~ by reason of such 
current alcohol abuse, would constitute a direct threat to property or the safety of others. This amendment 
makes no mention of the exception applying outside the employment con~ thereby indicating that it 
does not. HUD has not amended its §504 regulations to indicate that this exception no longer applies 
outside the employment context. 

35 	 42 U.S.C. §3604(f)(9); 24C.F.R. §100.202(d). 
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OCCUPANCY TASK FORCE 

reasonable modifications to the public entity's, practices, or procedures 
will not eliI:ninate that risk.36 There is no case law involving the issue of 
reasonable accommodation and alcoholism under the FHAA or Title II of 
the ADA. 

(B) Given The Legal Principles, What Information During The Admission Proc
ess May Housing Providers Require From Individuals With Alcoholism? 

Section 5, in Part A above states that housing providers may not discriminate ... 
. against a person with alcoholism. A housing provider may not assume that an indi

vidual who has alcoholism is not qualified for housing by nature of his or her disabil
ity. A housing provider must apply the same standard of performance and behavior 
(tenant selection criteria) to an individual with alcoholism as it holds others. Ifany 
unsatisfactory performance or behavior is related to the applicant's disability, the be
havioral manifestations of the condition may be taken into consideration in deter
mining whether he or she is qualified. If the individual is unable to meet the 
tenancy requirements he or she may be denied housing on that basis, provided rea
sonable accommodation has been considered. 

Ifan applicant would be turned down because of a history of negative housing-re
lated behavior, assisted housing providers may give the applicant the opportunity to 
provide mitigating circumstances. If an assisted housing provider does not make 
this opportunity generally available, he or she must inform applicants that if the be
havior is as a result ofa disability the provider will consider reasonable accommoda
tion. Public housing providers must give a rejected applicant an opportunity to 
provide mitigating circumstances. 

In response to the application rejection letter, the applicant may reveal: 

• The behavior was not as a result of the disability, but to factors in the in
dividual's life that have been remedied; 

• The behavior was as a result of the alcoholism, but there is evidence of 
treatment and/or behavior change. 

At this point in time the applicant must provide the housing provider with docu
mentation to verify what he or she is saying. Ifan applicant states that his or her 
negative housing history is as a result of his or her alcoholism a housing provider 
may verify that the negative behavior was, in fact, as a result of alcohol abuse. A 
housing provider could then require a person with alcoholism to document that his 
or her behavior has changed. 

Acceptable indications that objectionable conduct will not reoccur may include: 

1) Verification from a reliable professional who treated or treats the applicant indi

f 

{ 
( 

36 S6 Fed. Reg. 3S701(Column 1)(7/26/1991). 
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who have demonstrated a pattern ofproviding inaccurate information. 

b).Verification from a self help program (Narcotics Anonymous-Trusted Ser
vant) indicating that the applicant is or was panicipating in the program, that 
there is reasonable probability that the applicant will be successful in refraining 
from the illegal use of a controlled substances, and that the applicant is not cur
rently illegally using a controlled substance. 

c) Verification from a probation officer stating the individual has met, or is 
meeting, the terms ofprobation Or parole in respect to illegal use ofa controlled 
substance;38 

d) A voluntary interview with a substance abuse screening team made up of lo
cal professionals who will indicate that the applicant has a reasonable prob
ability ofsuccess in refraining from the illegal use of controlled substances; and 

e) Drug Testing: This may be offered as an option for applicants. There are is
sues related to this option that housing providers should consider: 

• Testing should be an option, rather than a requirement because it is un
clear whether public housing providers can require applicants with a his
tory of illegally using a controlled substance to take a drug test. (See #4 
above). (As noted above it is unclear whether assisted housing providers 
are covered by Title II); 

• If drug testing is selected as an option it should be narrowly tailored to 
only pick up the illegal use of drugs, and be considered reliable by those 
in the field. (See #4, Pan A above) Testing should only be conducted at 
facilities which utilize the Nationallnstitute ofDrug Abuse guidelines; 

- Many controlled drugs may be taken under medical supervision. 
For example, cocaine is used in eye procedures. 

- The metabolite in some drugs, such as heroine, cannot be distin
guished from legally used substances unless the most sophisticated 
drug testing is utilized; and 

• In conducting drug testing, housing providers must abide by the due 
process standards established in the relevant state case law, and the 4th 
Amendment to the United States Constitution. 

• The housing provider must pay for all costs associated ,with drug testing 
unless the costs are otherwise reimbursed as HUD guidance already re
quires. Such cost is an allowable project expense.39 

Ifapplicants have been arrested for drug-related crimes, the terms of their probation or parole very often 
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r require drug testing, so such a verification is quite worthwhile. 
39 See HUn handbooks 4350.3112-25 and 7465.1 REV-2114-I(a)(6). 
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OCCUPANCY TASK FORCE 

3) Note: Differences in individual cultural backgrounds should be considered when 

determining what is reliable verification. \ 


,
a) What is reliable verification that the person will now be able to meet the require , 

, 

ments ofthe lease? , i) If the person was in a residential treatment facility he or she could 
ask someone there to complete a reference form designed to deter.. mine the likelihood that he or she can be lease compliant., 	 ... 

H) 	The individual could provide another reference who can document 
recent lease compliant behavior. 

iii) A reference from a reliable individual, such as an employer, docu
menting compliance in another area of life. 

iv) 	A reference from a clergy person or other spiritual leader who has 
knowledge of the person's behavior in one or more areas of his or her 
life. 

Recommendations: 

I) There needs to be more funding for alcohol and drug treatment on demand. 

2) There need to be more incentives for the development of alternative housing for 
individuals in recovery. 

3) Treatment facilities need to be made accessible for individuals with disabilities. 
Accessibility must include physical access as well as the capacity to treat individuals 
who have a mental illness or are developmentally delayed as well as have a substance 
abuse problem. 

4) Leases should state that an individual who illegally uses a controlled substance on 
the premises may be evicted. 
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