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Introduction

In the winter of 1973, President Nixon, in a
major address to the Congress on Federal com-
munity development and housing policies, called
for “the development of new policies that will
provide aid to genuinely needy families and elim-
inate waste.” 1

Responding to this directive, James T. Lynn,
Secretary of Housing and Urban Development
(HUD), instituted the National Housing Policy Re-
view, o serve as a wide-ranging study of Fed-
eral, State, and local housing programs; an anal-
ysis of their efficacy; and a series of
recommendations for effective policies to meet
the future housing needs of the Nation.

Contributing to the Review were housing ex-
perts within HUD and other Federal Government
agencies, members of the academic community,
and consultants from private research organiza-
tions and foundations. Together they contributed
more than 150 studies and analyses covering the
entire spectrum of housing and housing-related
activities. Secretary Lynn designated a top-level
task force to review and monitor the work. The
task force was headed by HUD’s Assistant Sec-
retary for Policy Development and Research, Mi-
chael H. Moskow, and included William Lilley IlI,
Deputy Assistant Secretary for Policy Develop-
ment; Rudolph G. Penner, Deputy Assistant
Secretary for Economic Affairs; and James B.
Hedlund, Administrative Assistant,

Study teams, interdisciplinary in approach
and composition, were organized; after they
completed their data gathering and analysis,
chapter teams organized and analyzed their ma-
terial as well as that produced by other outside
contractors. This material was rewritten entirely
and published subsequently in October 1973 as
the final product of the Review bearing the title
Housing in the Seventies. As demand for copies
of the study increased after the initial publica-
tion, that report was republished in a more per-
manent and accessible format in 1975. This vol-
ume, labeled Housing in the Seventies: Working
Papers, reprints the bulk of the contractor pa-
pers prepared for the National Housing Policy
Review, for which there also has been a steady
demand since the completion of the Review.

In soliciting the contractor papers that went
into the Review, every effort was made to obtain
as wide a scope of viewpoint, opinion, and
theory as possible. Accordingly—and predictably
—the findings of the experts represent a decid-
edly nonmonolithic philosophy.

1State of the Union Message on Community Development, Mar. 8,
1973.

The papers included in these volumes form a
large and representative—but by no means ex-
haustive—sample of the contributions by con-
tractors made to the National Housing Policy Re-
view. They were selected for publication
because, taken together, they represent a com-
posite view of the current thinking among schol-
ars with regard to the Nation’s housing policies
—past, present, and future. They also are indica-
tive of the wide diversity of opinion, noted
above, among these housing experts. Included
here are several papers within each of the Re-
view’s general analytical areas; in many cases
they represent sharply divergent conclusions
about the same subjects. It should be noted that
some information in these papers may be dated,
because of the time lapse between preparation
and publication.

Some contractor papers were omitted from
these volumes (either at the author’s request or
because they were duplicative of papers published
herein); nevertheless a list of all contractor pa-
pers appears at the end of Volume 2. Any of these
papers can be purchased from the National Tech-
nical Information Service (NTIS) of the U.S. De-
partment of Commerce, Washington, D.C. 20036
or read in the HUD Departmental Library in Wash-
ington, D.C. Information on how to purchase in-
dividual papers from NTIS is included in the list
of papers at the back of Volume 2.

Many of these papers are of a highly techni-
cal nature and may prove somewhat inaccessible
to the lay reader. Each of them represents the
views of the author exclusively and not neces-
sarily those of the Department of Housing and
Urban Development, the National Housing Policy
Review, or other Federal agencies.






Legislative History

Evolution of Federal Legislative
Policy in Housing: Housing Credits

By Milton P. Semer, Julian H. Zimmerman,
John M. Frantz, and Ashley Foard

Semer and Zimmerman

Introduction

The gradual evolution of what has become a
major and continuing housing-oriented role on
the part of the Federal Government in the na-
tional credit markets had its origin in the fact
that the free market, unconditioned by the con-
siderations and mechanisms of public policy,
failed to respond appropriately or adequately to
the housing needs of the Nation. This fact
reached its dramatic and overwhelming demon-
stration in the virtually complete collapse of the
entire housing economy, including its home
building and home financing sectors, during the
Great Depression of the early 1930’s.

No government could have failed to respond
to a disaster of such magnitude, and the Govern-
ment did respond. The trauma of the Depression
brought about sweeping changes in every aspect
of American political and economic activity, and
not least in housing. New institutions were in-
vented, new policies evolved, new procedures in-
stituted, and entire new concepts developed.

Naturally, this did not all happen overnight,
and not even in a few years’ time. It has been
over 40 years since the Federal Government
took its first major steps to intervene directly in
an effort to rescue and rehabilitate the housing
economy. Twenty Congresses have sat during
that time, and every one of them, without excep-
tion, has looked into housing problems and en-
acted housing legislation. The mere volume of
resulting laws is formidable in itself. (The pub-
lished laws relating to the Department of Hous-
ing and Urban Development alone occupy more
than 1,000 pages, and these do not include ob-
solete legislation or the current legislation relat-
ing to housing programs of the Federal Home
Loan Bank Board, the Veterans Administration,
or the Department of Agriculture.)

This report will present an overview of the
development of legislative policy with respect to
the broad problems of housing credit. Because
the purchase of a home is usually the largest
and most important long term investment that
the average man may make in a lifetime, and be-
cause almost no housing—for owner occupancy,
sale, or rental—is built for cash, housing credit
is the single most important factor in the
efficiency, stability, and productivity of the home
building industry and the residential real estate
market.

This report is designed to trace briefly the
considerations which led to each major new dec-
laration of legislative policy affecting housing
credit; to follow the major ways in which they
have evolved in the years since; and to indicate
which have succeeded and which failed, and
why. Operating statistics and program data have
been kept to a minimum, both in the interest of
simplicity and clarity and to avoid adding to the
already considerable length of the report.
Enough figures have been included, however, to
give the reader a sense of the orders of magni-
tude of the various programs and techniques dis-
cussed.

Since housing legislation has been the work
of many Congresses, and of vastly more numer-
ous Congressional committees and individual
members, it need surprise no one that it has
grown more complex as it has covered more and
more subjects and been adapted to one crisis or
problem after another. For the Depression was
only the first of the great crises that have
shaped national housing policy. After it came the
war, and the postwar housing shortage; the Ko-
rean war; and a series of booms and recessions,
of inflation and credit crunches. The multitude of
spot decisions that were made led to some de-
gree of overlapping, some inconsistencies of
both goals and policies, and some outright con-
tradictions. These too are noted.

Because of the tremendous bulk and com-
plexity of the material covered, the treatment
given the subject here is necessarily both selec-
tive and highly condensed. If it were not, this
paper alone would have been the work of many
more months, if not years, and would have ex-
tended to several volumes. The authors hope,
however, that the materials included are compre-
hensive enough to afford the reader a general
perspective on the role the Federal Government
plays today in the generation and flow of credit
in the housing market, and the steps by which it
has reached that role from its status as a non-
participant more than 40 years ago.



Generating Housing Credit Through
Influencing the Flow of Savings—
The Federal Home Loan Bank
System

The President’s Conference on Home Build-
ing and Home Ownership in December 1931 is
often cited as providing the impetus for the origi-
nal basic home financing legislation of the
United States, especially that establishing the
Federal home loan bank system. Essentially, the
President’'s Conference was a factfinding body
that identified the weaknesses and inadequacies
of housing and home financing in the United
States, as distinguished from an organization de-
veloping specific recommendations for home
financing legislation.

The Federal Government’'s leadership in es-
tablishing a forum for consideration of these
problems at a national level was of great his-
torical significance. Although the documents pro-
duced by the conference did not directly call for
increased or new Federal involvement in the na-
tional housing credit market, the fact appears to
be that the President’s initiative in calling such a
conference and the reverberations of its discus-
sions had much to do with the pioneering legis-
lation which was shortly to follow. The confer-
ence highlighted for the Nation the existing
inadequacies of home construction and rehabili-
tation, the need for further research and distribu-
tion of information on the subject, the crucial
problems of building and loan associations and
other lenders arising from the Great Depression
then existing, and the flaws in foreclosure, zon-
ing, and other State and local laws.

The Federal Home Loan Bank Act of 1932

Even before the convening of the Confer-
ence, President Hoover announced his intention
to recommend to the Congress what he called
“. .. a system of Home Loan Discount Banks,”
with four purposes:

1. To take pressure off sound home mort-
gage lending institutions and permit them to re-
cover;

2. To stimulate home construction and in-
crease employment;

3. To prevent repetition of the mortgage

industry’s collapse in the face of economic diffi-
culty; and
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4. To create a structure for the promotion of
homeownership.!

In contemporary terms, it is instructive to
note that the President considered as a sufficient
basis to invoke Federal participation the fact that
new home construction had then fallen drasti-
cally below a level of 200,000 units per year of
“normal times”—as contrasted with a general
agreement in the private and public sectors that
the national need in the period of the 1960’s and
1970’s is a rate of new building on the order of
10 times that figure or more.

The Federal Home Loan Bank Act of 19322
authorized the establishment of a system of Fed-
eral home loan banks, roughly paralle! to, and
with functions in the field of, housing credit
roughly analogous to those of the Federal Re-
serve system. Initially, the banks were to be cap-
italized by investment of Federal funds (originally
intended to be appropriated funds, but later con-
verted into capital subscription of the Recon-
struction Finance Corporation), with the intent
that the Federal capital would ultimately be
retired by the investmenis of the member institu-
tions—building and loan associations (later and
now generally called “savings and loan” institu-
tions) and, on a lesser scale, mutual savings
banks, insurance companies, and similar major
mortgage lenders.

The regional banks were to provide guid-
ance, standards, and supervision. In addition,
they were to provide an expanded source of
credit to members by making advances on the
security of mortgage loans held by them. To
raise funds for this purpose—in addition to the
provisions for members’ subscription to capital
stock in amounts fixed in relation to the volume
of their business—the regional banks were given
power to issue consolidated debentures in the
private capital market. The security of these de-
bentures was enhanced by making them all the
joint and several obligations of all the banks—
thus throwing behind each issue the underlying
assets of the entire system.

Thus, taken as a whole, the system served:

® To provide national identity to a struc-
ture of home mortgage financing institutions;

® To introduce standards and criteria of
sound performance;

® To provide the mechanism for a more
dependable flow of mortgage funds;

! Press Statement of the President, Nov. 13, 1931.
2 Public Law 304, 72nd Congress.



® To facilitate the flow of funds from areas
of adequate to those of short supply.

Theory of Long Term Savings Institutions
and Their Role in Home Financing

The Federal Home Loan Bank Act and the
various pieces of perfecting and strengthening
legisiation that followed it did not seek to create
an entirely new form of institution to provide
funds for homebuilding and purchasing. Rather,
they were intended to improve, rationalize, and
strengthen institutional forms which had existed
for at least a century, generally under the name
of “building and loan association,” and to reform
their policies and practices so as to make them
more responsive to the housing and economic
needs of the country.

Underlying this approach were two closely
related propositions: First, that encouragement
of long term savings and habits of thrift was in
the best interest of people generally—especially
those who were heads of families—by virtue of
encouraging individual responsibility, family sta-
bility, homeownership, and upward social and
economic mobility of the industrious and provi-
dent. The corollary proposition was that long
term individual savings are a peculiarly appropri-
ate source of funds for home mortgage invest-
ment, as distinguished from the more volatile
flow of funds in and out of the general invest-
ment markets.

In a simplistic way, it might be said that the
objective of the system as it took shape and
evolved was to provide for the ordinary citizen a
way of investing his savings, with reasonable se-
curity and at a reasonable rate of return, to the
end of accumulating resources that would permit
him in due course to achieve homeownership.

In this light, the institutions intended to be
served and strengthened were not considered to
be “banks” in the ordinary sense, but were con-
ceptually distinguished from commercial banks
in a number of ways, of which the following
were perhaps fundamental:

1. Funds of individuals in the hands of these
savings institutions were not regarded as depos-
its in a custodial sense, but as investments in the
institutions themselves—thus the special termi-
nology that arose, referring to account holders
as “members” or “shareholders,” rather than
“depositors,” and to the funds themselves as
“shares,” rather than "deposits.” Similarly, the
earnings credited to shareholder accounts were
referred to as ‘“‘dividends’” rather than “interest.”

2. Consistent with this theory of individual
savings as investments, the holders of accounts
in savings and loan associations had no right to
demand withdrawal. Instead, the associations
had the power (consistent with regulations of the
Federal Home Loan Bank Board) to impose a
waiting period after an account holder made ap-
plication for what was referred to as the “repur-
chase” of his shares in the association.

3. Checking privileges and other general
banking services were considered to be outside
the range of normal operations of these kinds of
institutions.

4. The appropriate scope of investment ac-
tivity for such institutions was deemed to be
rather narrowly limited to the making of first
mortgage loans on residential property.

5. Although participation of stock institu-
tions owned and operated for profit of the
stockho'ders was not ruled out, the thinking of
the time placed heavy emphasis on encourage-
ment of mutual institutions owned by their share-
holders and operated for their common benefit.

Thus, the system of institutions which en-
gaged new and significant forms of Federal
support beginning in 1932 was conceived,
broadly and simply stated, to have a dual func-
tion: First, to provide a means for accumulating
the long term savings of individuals and families,
and encouraging such savings; and second,
plowing the capital thus accumulated back into
housing in the form of first mortgage loans for
the building or purchase of homes. While many
variations and even idiosyncracies have devel-
oped within the system over the years, these con-
ceptual threads have persisted throughout its
history and have influenced its development
along lines parallel to, but always distinguished
from, the commercial banking system.

The Rescue Operation—HOLC

The Federal Home Loan Bank Act was de-
signed to restructure the home savings and
mortgage lending facilities of the Nation, and to
rationalize their operations over the long haul.
Before this could be done, however, there was
an emergency situation to be dealt with of such
immediacy and magnitude as to require other,
more drastic short term measures.

In brief, the home mortgage lending industry
was in a state of virtual collapse. New mortgage
lending and new home building were almost non-

5



existent. The characteristic format of mortgage
lending—a balloon-type loan for 5 years or less,
at a high interest rate which had to be refi-
nanced or paid off in full at the end of its term
—had appeared to function reasonably well dur-
ing boom times. Subjected to severe deflation
and unemployment, it broke down. Lenders
could not or would not refinance mortgages
coming due; homeowners could not or would not
pay them off. Values of both mortgages and the
underlying security declined precipitously. Lend-
ing institutions with a large proportion of their
assets in mortgages found themselves insolvent
when the value of the mortgages evaporated.
Vast holdings in junior liens—second, third, and
even fourth mortgages—were wiped out as val-
ues fell below even the primary claim. Some 50
percent of all home mortgages in the country
were in default. Foreclosures reached the astro-
nomical rate of more than a thousand per day.

Less than a year after the establishment of
the Federal Home Loan Bank Board, the Con-
gress passed the Home Owners’ Loan Act of
1933.3 The act established a Home Owners’
Loan Corporation, headed by a Board of Direc-
tors composed of the members of the Federal
Home Loan Bank Board. HOLC’s mission was to
refinance home mortgages in default or process
of foreclosure, and even to make loans to permit
owners to recover homes lost through foreclo-
sure or forced sale. To accomplish these pur-
poses, it used Federal capital and funds bor-
rowed in the private market on the security of
federally guaranteed bonds. The original Federal
Home Loan Bank Act had authorized the banks
to make mortgage loans to individuals directly,
as well as indirectly through the provision of
credit to member institutions. This little-used au-
thority was repealed by the act which estab-
lished HOLC.

When HOLC'’s active lending program ended
in 1936, it had made loans of more than $3 bil-
lion to refinance mortgages, pay delinquent
taxes, and make essential home repairs, modern-
ization, and improvements. In the course of liqui-
dation of the Corporation’s program in the years
that followed, this investment was fully re-
covered, both for the Treasury and for the pri-
vate bondholders.

HOLC, however, did more than stop a one-
time panic and contribute to the restoration of
confidence in mortgage lending as an economic
activity and in mortgages themselves as valuable
investments. In the course of carrying out its

3 Public Law 43, 73rd Congress.
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emergency mission, it pioneered the long term
amortized mortgage, and demonstrated the feasi-
bility of homeownership for people of only mod-
erate means when financed through reasonable
monthly charges related to income and credit
rating. Thus it laid much of the basis for the
comp'ete restructuring of home mortgage finance
that was to take place in the years that followed.

Rounding Out the System

In the same act that created HOLC, the
Congress took another major step toward creat-
ing a modern, effective mortgage lending indus-
try for the country. It authorized the Federal
Home Loan Bank Board to provide for the “orga-
nization, incorporation, examination, operation,
and regulation” of Federal Savings and Loan As-
sociations, in order to “ . provide local mu-
tual thrift institutions in which people may invest
their funds and in order to provide for the financ-
ing of homes. . . .” (it is interesting to note that
as recently as 1968 the authorizing statute was
amended (among other purposes) to write into
law the prohibition which had long existed in
regulations against checking privileges on mem-
bers’ accounts (Public Law 90-448).) Charters
were to be issued “. . . giving primary considera-
tion to the best practices of local mutual thrift
and home-financing institutions in the United
States.”

As investment outlets, the new associations
were virtually confined to making first mortgage
loans on homes or ‘“‘combinations of homes and
business property” within a 50-mile radius from
their home offices. Provision was made for initial
capital subscriptions by the Treasury. Indeed, the
Congress felt so strongly about encouraging
growth of these new institutions that not only the
associations themselves but the earnings of
shareholders on their savings accounts were
made exempt from income taxes. (This exemp-
tion was eliminated in 1942. (Public Law 834,
87th Congress).)

Each association was declared to be auto-
matically a member on incorporation of the ap-
propriate Regional Home Loan Bank. Provision
was made for voluntary conversion of State-
chartered member institutions to Federal status.

Thus the Board, which had been called into
existence to create a reserve banking industry
for mortgage lending and which had been used
as the parent agency for HOLC, became the cho-
sen instrument for a new and even more far-
reaching reform—the effort to bring into exist-
ence and institutionalize sound and progressive



home mortgage lending practices through a na-
tional system of local savings institutions built
around federally chartered associations which
were to serve both as leaders and examples.

Within a few years, the Federal associations,
though only about a third in numbers of member
institutions, held well over half the assets of
member savings institutions nationwide.

Insurance of Savings and Loan Accounts

Nothing deepened the effects of the Great
Depression on the financial community more se-
verely than the catastrophic loss of public confi-
dence—confidence in the integrity and stability
of banks and savings institutions themselves,
and confidence in the safety of private funds en-
trusted to their care. The bank holiday, banking
reforms, and the establishment of the Federal
Deposit Insurance Corporation did much to re-
store confidence in the commercial banking sys-
tem. Perhaps no one thing did as much to renew
confidence on the part of the small depositor as
FDIC, which gave him the assurance of the Fed-
eral Government that, no matter what happened
to the bank itself, his funds would be protected.

The analogy to individual savings in savings
and loan associations was obvious, and indeed it
seemed evident that such associations would be
at a hopeless disadvantage in competing for in-
dividual savings unless they could offer compa-
rable protection. In the National Housing Act
(1934), the Congress took this logical next step,
creating the Federal Savings and Loan Insurance
Corporation in a now familiar format: The mem-
bers of the Federal Home Loan Bank Board were
to serve as the Board of Directors of the new
Corporation, and initial capital was to be pro-
vided from Federal funds, to be provided, in this
case by the HOLC.

Federal savings and loan associations were
required to be insured by FSLIC; State-chartered
member institutions were permitted to be so in-
sured, upon providing satisfactory assurance to
the Corporation that their operating and lending
policies and reserve provisions met standards
which the Corporation was empowered to estab-
lish. A premium was imposed of .25 percent of
accounts of insured members, plus creditor obli-
gations. In case of liquidation of an insured insti-
tution, the Corporation was required to be ap-
pointed conservator or receiver for Federal
savings and loan associations, and authorized so
to serve in the case of State-chartered insured
institutions.

Recapitulation and Summary

The successive initiatives of the 3 years
1932-4 served to lay in the structural founda-
tions of a complete overhaul of what is now
called the ‘“conventional” mortgage lending in-
dustry in the United States. Central to this over-
haul were four major concepts and instrumental-
ities:

1. A specialized form of reserve banking
system, tailored to the needs of. family savings
and home mortgage lending, and structured so
as to maintain a flow of funds in times of short
credit, as well as to permit a geographic flow of
funds from regions with surplus funds for home
mortgage investment to those where funds were
in short supply;

2. A loosely integrated national system of
local savings institutions primarily engaged in
home mortgage lending, and built around a
broad base of federally chartered institutions de-
signed to illustrate the benefits of mutual owner-
ship and serve as models of good practice and
community service;

3. Federally underwritten insurance which
guaranteed the safety of individual savings in
Federal and insured member institutions; and

4. Overall, a Federal Home Loan Bank
Board with broad regulatory, supervisory, and,
within limits, disciplinary powers.

The institutional unity of the system was
both strengthened and rendered more visible
when the Board established a single Division
now called the Office of Examination and Super-
vision to perform the functions of audit and ex-
amination both for the regulatory and supervi-
sory functions of the Board and the Regional
Banks, and for the protection of the insurance
system. While serving the obvious purpose of ef-
ficiency and avoidance of duplication, this joint
operation served as a continuous reminder to
member and insured institutions both of a na-
tional purpose to strengthen and improve the
savings and home mortgage lending system, and
of a continuing Federal presence directed to the
achievement of that purpose.

Nearly 40 years later, this basic structure is
essentially intact. Over the years, as might be
expected, a multitude of detailed changes has
been made. FSLIC insurance coverage has in-
creased in successive increments from an origi-
nal figure of $5,000 for a single insured account
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to $20,000; concurrently, the insurance premium
has been reduced, first to ¥s and later to %, of 1
percent. Restrictions on the investment powers
of savings and loan associations have been pro-
gressively relaxed—in  maximum  mortgage
amount; loan-to-value ratios; geographical cover-
age; and types of investments permitted. Within
statutory guidelines, a wide variety of invest-
ments other than first mortgage home loans may
now be made, and, in fact, savings and loan as-
sociations may now act as trustees for certain
types of investment trusts—a function clearly
falling in the category of “banking services”
originally considered out of bounds for these in-
stitutions. But these are incidentals, however im-
portant. The central fact remains that the system
is what it was designed to be: An organized
structure for individual savings and home financ-
ing, characterized by a high degree of stability
and providing by far the largest single (in the
sense of organized or coherent) source of capi-
tal in the Nation for residential building and the
movement of existing properties in the housing
market.

The Federal Stamp

The record is clear that the earliest origina-
tors of the initiatives which led in logical steps
to the existing Federal Home Loan Bank System
—using that term in its broad sense—intended a
far more limited and temporary Federal involve-
ment than that which actually occurred.

The proceedings of the President's Confer-
ence of 1931 are replete with warnings against
excessive Federal encroachment, and appeals
for reliance on private endeavor with some de-
gree of State and local regulation. It appears
that President Hoover to some extent shared this
view, while recognizing that Federal initiative
and support were essential at least at the begin-
ning. Indeed, he was to write, looking back on
these events:

. . . Nineteen years later, on Dec. 31, 1951, the eleven
banks . . . had a total of over 4,000 member institutions
with aggregate assets of more than $15,000,000. During that
period the banks had made loans of more than
$3,000,000,000, all repaid except for a current outstanding
balance.

Under the provisions for the absorption of capital by
members, the government had been entirely paid off. As |
had planned, it had become in effect a private institution.
(Emphasis added.) 4

4 Herbert Hoover, Memoirs—The Great Depression, p. 115.
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It is difficult to avoid the conclusion that the
former President’s hopes and preferences here
obscured his perceptions. For it seems abun-
dantly clear that—whatever symbolic significance
may be thought to attach to stock ownership—
the Federal Home Loan Bank Board from its cre-
ation in 1932 was a Federal agency, and still is.
So, too, was the HOLC during its temporary but
indispensable existence. So, too, was and still is
the Federal Savings and Loan Insurance Corpo-
ration.

In 1950, Congress further underlined the
Federal character of the system by placing a bil-
lion-dollar line of credit (since raised to $4 bil-
lion (Public Law 151, 91st Congress)) to the
Treasury (discretionary with the Secretary) be-
hind the operations of the Federal Home Loan
Banks, and a (mandatory) $750 million line of
credit behind those of FSLIC." This was done
not because such emergency sources of funds
were then needed or expected to be needed, but
simply because the Congress thought it good
public policy that they should be there if the
need ever should arise.

The above discussion is not intended to
consider one way or the other the merits of Fed-
eral involvement in housing credit, but rather to
reflect the historical fact that under the impact
of the Great Depression the Federal Government
did in fact assume such an involvement on a
theretofore unprecedented scale, and that the in-
volvement continues to the present day. While
the means and mechanisms adopted were finan-
cial, the motivations were social, as is reflected
in President Hoover's own characterization of
his purposes:

. above all . .. [to promote] . . . home ownership, .
and employment on home construction.é

Generating House Credit Through
the Reduction of Risk:
The Mortgage Insurance System

Purposes of the System

The National Housing Act, enacted June 27,
1934, established the Federal Housing Adminis-
tration to administer a new function of the Fed-
eral Government—the insurance of long term
mortgage loans made by private lenders for
home construction and sale, and the insurance
of lenders against loss on shorter term loans for
repairs and improvements of housing and com-

5 Public Law 576, 81st Congress.
8 Op. cit., p. 111,



mercial properties. Its basic immediate purpose
was to combat unemployment in the Great De-
pression, and its original long term purpose was
to provide more and better housing through a
general improvement in mortgage-lending prac-
tices and a general expansion of the residential
lending and homebuilding industries.

As with the Federal Home Loan Bank sys-
tem, the mortgage insurance program was
brought into being by the urgencies of the De-
pression. It had resulted in the freezing of mort-
gage credit and an almost complete cessation of
residential construction. Production of homes in
1933 dropped to 93,000 units, less than a tenth
of the number built in 1925, and onsite construc-
tion throughout the country employed only
150,000 persons.” In addition to losses of jobs
on the site, about an equal number were lost in
the production of materials and equipment going
into home construction.

At the same time, improvements to existing
homes and other small buildings proved almost
impossible to finance. Even apart from the de-
pression condition, mortgage financing had been
too cumbersome to be used extensively for the
relatively small sums involved. Personal install-
ment credit, on the other hand, failed to meet
the credit needs in this field because the items
involved in a modification job, such as a new
roof or bathroom, could not be replevied. Man-
ufacturers of the products used were generally
not in -a position to sponsor the needed credit
because the materials involved came from a
number of sources, and because labor (often
self-employed) made up a large part of the total
cost of the job.

As with much domestic legislation enacted
during the Depression and recovery days, unem-
ployment furnished the underlying impetus for
the enactment of authority for the mortgage in-
surance and loan program. In the throes of the
Great Depression, the executive branch and the
Congress gave prime consideration to measures
designed to reduce the massive unemployment
existing throughout the United States. Where fea-
sible, such efforts were directed to programs
which could also help meet some additional criti-
cal depression needs. Legislation to restore the
housing industry and promote home construction
and repair work, with the resulting benefits to
home buyers, builders, and lenders, was a natu-
ral mechanism for helping to solve not only em-
ployment but other vital social problems.

“H.R. Report No. 897, 81st Congress, 2nd Session, Committee on
Banking and Currency on S. 2246, pp. 56-67.

In testimony before the House Banking and
Currency Committee on May 18, 1934, the Fed-
eral Emergency Relief Administrator, Harry L.
Hopkins, snoke first of unemployment:

The building trades in America represent by all odds
the largest single unit of our unemployment. Probably more
than one-third of all the unemployed are identified, directly
and indirectly, with the building trades . . ..

Now, a purpose of this bill, a fundamental purpose of
this bill, is an effort to get these people back to work . . . .

. . . There has been no repair work done on housing
since 1929 . . ..

And, finally, we believe it is essential that we unloose
private credit rather than public funds in the repairing of
those houses and the building of new houses . . . .

Basic Statutory Functions Under the Original
Housing Act

Home Mortgage Insurance: Section 203 of
that act provides for the establishment of a “mu-
tual mortgage insurance system” under which
FHA could insure first mortgage loans made for
the construction, purchase, or refinancing of
one-to-four-family homes which would not ex-
ceed 20 years in term, or either $16,000 or 80
percent of the appraised value of the property.

The FHA was authorized to insure a mort-
gage loan only if made by a responsible lender
able to service it. It had to contain provisions for
periodic payments ‘“‘not in excess of the borrow-
er's reasonable ability to pay,” and such provi-
sions with respect to insurance, repairs, re-
serves, foreclosure, and other matters as FHA
prescribed. The “project” with respect to which
the mortgage was executed had to be “economi-
cally sound.”

The interest rate on the loan could not ex-
ceed 5 percent per annum on the outstanding
balance (or up to 6 percent under special cir-
cumstances).

The insurance provided gave the lender the
right to receive in the event of foreclosure (and
conveyance of the property to FHA and assign-
ment to it of all related claims): (1) United
States-guaranteed debentures (equal to the un-
paid principal of the loan plus certain other al-
lowances) maturing 3 years after the maturity of
the mortgage; and (2) a ‘‘certificate of claim”
(equal to the unpaid earned interest on the loan
and foreclosure costs) payable only to the extent
that FHA realized net proceeds from handling
the property.

In return for this insurance protection, the
Act required FHA to fix a premium charge of not
less than .5 percent nor more than 1 percent per
annum of the outstanding balance of the mort-
gage loan, which charge could be passed on to
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the borrower in addition to the interest on the
loan. The FHA was required to classify the in-
sured mortgages into separate groups “in ac-
cordance with sound actuarial practices and risk
characteristics” and to set up a separate ac-
count for each such group. Whenever all the
mortgages in a particular group account had
been paid in full (or the money available in the
account met certain requirements for payment),
FHA was required to distribute the balance in
the accounts for the benefit of the mortgagors,
or homeowners. Hence the system was called
“mutual” mortgage insurance.

Rental Project Mortgage Insurance: Section
207 of the original National Housing Act author-
ized FHA 1o insure mortgages on housing proj-
ects of Federal or State instrumentalities or pri-
vate limited dividend corporations for persons of
low income, if those projects were regulated as
to rents, rate of return, and methods of opera-
tion. That program carried substantially the same
insurance benefits as described above for home
mortgages.

Repair Loan Insurance: Section 2 of the
original National Housing Act authorized FHA to
insure approved financial institutions against
losses they might sustain as a result of loans for
financing repair and improvements to real prop-
erty. No such loan could exceed $2,000, or other
limitations prescribed by FHA. The insurance to
any one such institution could not exceed 20
percent of the amount of all its loans made for
such purpose. This was changed to 10 percent
by Public Law 486, 74th Congress, approved
April 3, 1936. Thus, while the insurance payment
was triggered by a default in the individual loan
the outer limit of FHA liability was limited to a
percentage of the aggregate of eligible loans
made by the particular institution. This was an
important safeguard since FHA did not initially
process or approve the insurance of the individ-
ual loans.

Theory of FHA Mortgage Insurance System

Basically, the new mortgage insurance sys-
tem was designed to protect lenders against
loss on long term, amortized, high ratio mort-
gage loans. The protection was afforded through
an FHA obligation to furnish, on default and
foreclosure, insurance benefits up to the unpaid
balance of the loan, with virtually no coinsurance
by the lender. The system was to be self-
supporting through the payment of premiums and
fees to FHA that would establish an insurance
reserve fund on an actuarily sound basis.
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The Mortgage Instrument: The housing bene-
fits of the new mortgage insurance system
sprang targely from the government assumption
of risk on this form of mortgage loan. Each of its
features was important to the future of home
finance.

Long Term Mortgage: Prior to the HOLC op-
eration, it was customary in almost all cases for
a home buyer to obtain two or three separate
home mortgage loans, with the first mortgage
being limited to what is today considered to be a
very short term. Testimony® by Marriner S. Ec-
cles, Assistant to the Secretary of the Treasury,
given at the time the National Housing Act was
being considered in the Congress, indicated that
a 10-year mortgage was considered a long term
mortgage by lenders at that time, and many
home mortgages ran only 1, 2, or 3 years.® At
the end of that short term, the home purchaser
faced the expenses of refinancing and ran the
risk resulting from changed market conditions.
He faced the uncertainties of higher interest
rates or even the unavailability of refinancing on
terms he could afford, in which case he could
lose his home and his equity investment through
default and foreclosure. This characteristic of
mortgage financing, along with the characteris-
tics referred to in the next two paragraphs, con-
tributed to the wave of foreclosures that came
with the Great Depression and increased its
impact.

Amortized Mortgage Loan: Generally, most
of these earlier home mortgages were not amor-
tized, and the payment of the entire principal or
large balance (“balloon payment”) fell due at the

-end of the short term of the mortgage. As it pro-

vided no system of regular level payments
geared to the purchaser’s ability to pay, the pur-
chaser was either unable or lacked the induce-
ment to make payments that would increase his
equity and reduce his personal risk. That feature
increased his dangers of default and loss.

Single First Mortgage With High Ratio Loan:
The earlier first morgage loans had such a low
ratio of loan amount to value (State laws gener-
ally limited the ratio to 50 or 60 percent), that
junior mortgage financing prevailed. Second and
third mortgages bearing progressively steeper
mortgage rates reflected their greater risks. In-
vestment in these junior liens was considered

% National Housing Act (H. R. 9620 hearings before Committee on
Banking and Currency, House of Representatives, 73rd Con-
gress, May 18, 1934, pp. 1, 2.

? |bid., p. 8.



speculative and interest rates up to 18 to 20 per-
cent were common.® The speculative nature of
this secondary financing reflected a risk to the
home buyer as well as to the lender. His added
interest cost and multiple financing charges in-
creased the chances of default and loss of his
property.

Relative Uniformity of Mortgage Require-
ments: The relative uniformity of the FHA mort-
gage requirements, quite apart from the Federal
insurance itself, helped to encourage the flow of
credit across State lines to areas of greatest
shortage. For the first time, a home mortgage in-
strument was recognized and made marketable
throughout the country on a substantial scale.

Cumulative Value of Long Term Low Ratio
Mortgage: Almost all of the above benefits to
homeowners were designed to have a corre-
sponding benefit for homebuilders and lenders.
The reduction of risk features for a purchaser re-
duced the risk and expense of foreclosure pro-
ceedings for lenders and provided more assur-
ance of timely payment. The favorable financing
terms for the home purchaser or owner broad-
ened the housing market, bringing financing
within the reach of persons of lower income and
also benefiting builders and lenders.

Generation of Housing Credit Through In-
surance Features of the System: Of course, the
Federal insurance feature of the National Hous-
ing Act afforded the Federal financial backing
necessary to the success of all the benefits of
the Mortgage Insurance System. It was the key
to generating additional credit for housing con-
struction. Prior to mortgage insurance, the prin-
cipal protection to the lender was the property
covered by the mortgage. As this property, and
the lender’s rights to it in event of default, were
wholly local, the mortgage loan did not lend it-
self to interstate transfers, or ownership by dis-
tant investors. With the Federal financial backup,
the lender could look to the insurance as secu-
rity, and the greatest risk of the mortgage
investment was switched from the lender to the
Federal Government.

Thus, along with the relatively uniform mort-
gage instrument, this novel insurance encour-
aged the flow of mortgage funds on a substantial
scale from one part of the country to another
where the need might be greater. Nonlocal lend-
ers, such as insurance companies, could invest
with confidence in mortgages originating in other
areas of the country, relying primarily on the

0 President's Conference on Home Building and Home Ownership,
December 1931.

Federal insurance against losses in the event of
default.

Actuarial Soundness—Lender Protection
Without Loss to United States: Although the full
faith and credit of the United States stood be-
hind the FHA insurance obligation, there was an
intent that the income to the FHA insurance fund
would equal or exceed payments of insurance
claims and other expenses. To accomplish this,
the plan embodied in the Act had these prime
characteristics:

Debenture System: Protection was afforded
to the United States as well as to the lender
through the unique authority to settle an insur-
ance claim by furnishing long term obligations
(debentures) to lenders, backed by the full faith
and credit of the United States. Settling claims in
debentures rather than cash permitted the FHA
fund to avoid heavy cash withdrawals from the
Treasury. In addition, a policy of orderly liquida-
tion of acquired properties over a substantial pe-
riod avoided the adverse effects of wholesale
dumping of properties in an already distressed
market. Taken as a whole, this plan was to per-
mit the FHA to operate within its own resources
even during a severe depression.

Premiums: The statutory authority for insur-
ance premiums and fees was designed to enable
the system to function on a sound businesslike
basis, paying all administrative and other costs
out of receipts and accumulating an adequate
reserve against losses which might occur in the
worst periods. Of course, in estimating the
amount of reserve needed, consideration could
be given to the advantages of the debenture sys-
tem and other characteristics of the insurance.
The administrative discretion given in the Act for
determining the amount of the premium was con-
sidered adequate for adjustments to meet that
objective. That is, the initial discretion to set pre-
miums as low as .5 percent or as high as 1 per-
cent was deemed appropriate because the sys-
tem was too new to permit judgment to be made
as to the precise rate.

Mutuality: The statutory plan of “mutuality”
(returning to the homeowner, in effect, the
unneeded portions of the premiums he had paid)
was intended to assist in establishing an ade-
quate insurance fund. As the future ratio of ex-
penditures to receipts under the system was
originally uncertain, the mutual feature enabled
the premiums to be sufficiently high for sound-
ness of the system, while at the same time as-
suring the borrower that his premium payments
were not excessive.
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Mortgage Form: All of the features of the
long term low ratio amortized mortgage loan
which benefited the borrower, as described
above, had a corresponding effect in strengthen-
ing the actuarial soundness of the whole insur-
ance system. As they reduced the dangers of de-
fault and loss by the borrower, they reduced the
degree of insurance risk to FHA and the amount
of insurance claims that could be expected.

Individual Mortgage Transaction: Because
the soundness of the insurance system was de-
pendent on the soundness of the individual mort-
gage loans insured, the original act required
each loan to meet the specific standards listed
above. The FHA approval of each lender was a
unique characteristic of the insurance system
which entailed regulations and procedures as to
his financial and other qualifications.

Intended Beneficiaries and Scope of Mar-
ket: The several features of the mortgage insur-
ance system that were intended to revitalize the
housing industry and make home financing at-
tainable for a vastly greater number of American
families certainiy benefited those of modest in-
come more than others. However, the original
system was not particularly concerned with the
special housing needs of poor persons.

The mortgage insurance system was de-
signed to help home purchasers and homeown-
ers throughout the broad scope of the housing
market, excluding only the abnormally expensive
luxury homes where Federal assistance would be
unwarranted. The originally authorized $16,000,
80-percent mortgage gave full insurance benefit
to a $20,000 home. With today’s costs, that home
would be comparable to one costing 3 or 4 times
as much. The repair loan insurance (as noted
above) was not even limited to residential struc-
tures.

The only part of the original Act relating
particularly to low income families was the em-
bryonic authorization for mortgage insurance
with respect to rental housing. Of course, its ap-
plication was very restricted in any event, since
it applied only to regulated projects of public
bodies and limited dividend corporations.

Mortgage Insurance Benefits Having Indirect
Credit Impact

The FHA mortgage insurance system em-
bodies additional major features designed pri-
marily to benefit the housing consumer but
which have an indirect impact on general hous-
ing credit. These flowed from provisions in the
original National Housing Act or from amend-
ments:
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Minimum Property Standards and Inspec-
tions: The importance of these standards is indi-
cated by the title of the original act, which read
as follows: “An Act to encourage improvement in
housing standards and conditions, to provide a
system of mutual mortgage insurance, and for
other purposes.” Pursuant to that language on
standards, all housing to be financed with an
FHA-insured mortgage must meet specific re-
quirements formulated and promulgated by FHA.
These are detailed and, in total, quite volumi-
nous. They apply to the design of the structure,
the quality of materials and construction, me-
chanical equipment, water supply, and sewage
disposal. The location and condition of the site
and, where appropriate, the subdivision planning
must also meet specific FHA requirements.

Compliance with the minimum standards in
the case of new home construction is obtained
through inspections at three stages of construc-
tion. A more continuous supervision of construc-
tion is maintained, of course, in the case of new
multiple units.

These various standards are designed to
make the property more attractive and valuable
to the home buying public in general, or to help
assure preservation of the property over the life
of the mortgage. In either case, the standards in-
crease the value of the property as security for
the mortgage by reducing chances of default and
increasing recovery in event of default, foreclo-
sure, and sale. Of course, this helps o make
FHA-insured mortgages on such property attrac-
tive as investments, and to that extent helps to
generate credit for housing. It also tends to en-
courage investment in conventional mortgages
on the property in case of its subsequent sale or
refinancing. Investment in housing in general is
further encouraged to the extent that FHA stand-
ards affect the quality of construction of non-
FHA housing in the locality or the quality of ma-
terials and equipment at the point of production.

Appraisals: In general, under the regular
FHA mortgage insurance programs, the appraisal
procedures have been a necessary and success-
ful means of helping to establish the FHA-in-
sured mortgage as a sound investment encour-
aging credit for housing. The original statute
made appraisals necessary because maximum
mortgage amounts were related to ‘“appraised
values.” The appraisals are made by the FHA it-
self, generally through its own employees but
sometimes through fee appraisers where essen-
tial because of workload.

Builders’ Warranty: As supplemental to
other construction compliance and with similar



credit impact, a ‘“builder’'s warranty” was re-
quired by the Housing Act of 1954. The act (Sec-
tion 801) directed that the seller or builder of
any new home assisted with an FHA-insured
mortgage, or a loan guaranteed by the Veterans
Administration, must be required to warrant for 1
year to the purchaser or owner that the dwelling
is constructed in “substantial conformity’” with
the plans and specifications approved by the
FHA or VA. This requirement grew out of investi-
gations by the Housing (Rains) Subcommittee of
the House Committee on Banking and Currency
and the Teague Select Committee on Loan Guar-
anty Programs. It was determined by them that
in many cases homes had not been built in con-
formity with the approved plans and specifica-
tions, sometimes leaving the purchaser or owner
without legal recourse under his contract.

Although there had originally been strong
opposition to the warranty as a mandatory re-
quirement in the law, this opposition seemed to
subside after enactment.

FHA Payment for Construction Defects: As
further assurance that FHA-assisted property
would meet construction standards, the Housing
Act of 1964 (Section 121) authorized FHA to pay
the owner of an FHA home any costs he in-
curred in correcting “substantial defects’” in the
home (or FHA could itself make the repairs) if
such payment were requested within 4 years of
the mortgage insurance.

Previously, the FHA had always correctly
taken the position that it had no legal obligation,
or even authority, to compensate homeowners
for defects in FHA-assisted housing. The FHA
standards and inspections were solely for pur-
poses of assuring adequate security for the
mortgage and no legal obligation in this regard
ran to the homeowner. Actually, in cases where
substantial defects occurred, the FHA often pres-
sured the builder, frequently with success, to
make adequate improvements. However, there
remained a few ‘“horror’ cases, as where the
builder was no longer in business or had no as-
sets.

The above authority was extended (by the
Housing and Urban Development Act of 1970,
Section 104) in a broader form to existing hous-
ing, as distinguished from new construction,
under the FHA Section 235 subsidized homeown-
ership program discussed later. The construction
defects covered include ‘‘structural or other de-
fects which seriously affect the use and livabil-
ity” of the dwelling. The Senate Banking and
Currency Committee indicated in its report on

the legislation that some FHA appraisers allowed
blatantly defective homes to be sold to lower in-
come families under the program when the pur-
chasers understandably believed the Government
was protecting their interests.

Cost Certification: The cost certification pro-
cedure was another protection against excessive
mortgage amounts; this protection hefped to
preserve the investment quality of FHA-insured
mortgages. The term “cost certification” refers
to the builder’'s certification as to the dollar
amount of his costs for specific items of con-
struction, and related expenditures recognized
by FHA. As first brought into the FHA mortgage
insurance system for limited purposes by the De-
fense Housing and Community Facilities and
Services Act of 1951 (Section 201), the cost cer-
tification requirement meant that the mortgage
amount must be reduced, where necessary, to
bring it within the builder's cost certification
made after the completion of construction. Thus,
the mortgage could not exceed 100 percent of
the cost of physical improvements, so that the
builder had to invest his land, time, overhead,
and know-how. That act applied the requirement
only to the new special mortgage insurance pro-
gram (Section 908) provided in the act for rental
housing in critical defense housing areas estab-
lished during the Korean War. The same provi-
sion was soon applied to Capehart housing
(Armed Services housing mortgage insurance,
title VIII of the National Housing Act) by the
Housing Amendments of 1953 (Section 10).

The above cost certification requirement was
given little attention and is not well remembered.
When ‘“cost certification” is referred to now, it
means a tighter and more stringent requirement
enacted as part of the Housing Act of 1954
(Section 126).

That provision (Section 227 of the National
Housing Act) is more specific, and sharper in de-
fining the housing project costs to be allowed in
the computation of cost. More importantly, it re-
quires the mortgage to be reduced (after the
construction and certification) to a fixed percent-
age of those costs—the same percentage pre-
scribed by law as the maximum ratio of mort-
gage loan amount to value (or to replacement
cost). Thus, where the law prescribes a maxi-
mum 80 percent ratio and the certified cost is
$900,000 on a project where its estimated value
had been $1 million, the mortgage has to be re-
duced to 80 percent of $300,000. This more oner-
ous restriction was applied to all FHA multifamily
projects.
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This cost certification requirement was one
of the principal responses of the Congress to the
“FHA scandals” of national proportion that
rocked the housing industry and Government
agencies in 1953 and 1954. The World War Il and
postwar veterans housing of multifamily rental
units (Section 608 housing) came into disrepute
largely because of “mortgaging out” in a sub-
stantial portion of all projects under the pro-
gram. That term means that excessively high val-
ues and mortgage amounts were authorized by
FHA, resulting in the sponsor’s walking away
with possibly large amounts of leftover cash
from the mortgage, after paying all his costs and
with no money of his own in the project. At that
time, there had been heavy pressure on FHA to
get sponsors to undertake projects rapidly, and
rising prices of land, materials, and labor had
made it difficult to estimate future costs. Indeed,
some of the cases of mortgaging out resulted
from FHA’s recognition of high costs during
1948, when the estimates were made, when ac-
tual construction took place during 1949, when
costs had dropped.

Forebearance: In addition to the obvious
benefit to the home purchaser, liberal forebear-
ance procedures of the mortgage insurance sys-
tem provided a direct accommodation to lenders
with default problems. Also, the increased con-
sumer demand for mortgage assistance, resulting
from these favorable terms for the borrower,
further increased the attractiveness of home
mortgages for investment.

Originally, any concession by FHA to fore-
bearance, which the lender requested for the
borrower, was done administratively. When, on
request of the lender, FHA found a default on an
insured home mortgage to be due to circum-
stances beyond the control of the mortgagor, it
could approve an extension of time for curing
default and a recasting of the amortization.

Notwithstanding FHA’s foreclosure proce-
dures, considerable concern developed in the
Congress over the plight of home purchasers
faced with foreclosure through no fault of their
own. Special attention was given to unemployed
wage earners in depressed areas, or others who
had been employed in industries curtailing pro-
duction. Various bills had been introduced on
the subject. In response, the most effective fore-
bearance procedure was authorized by the Hous-
ing Act of 1959 (Section 114(a)). To avoid fore-
closure, the FHA was permitted to accept a
home mortgage in default, along with the prop-
erty securing it, and pay the insurance benefits
to the lender. Thereafter, the lender had no
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connection with the mortgage, and FHA was free
to carry out such foreclosure arrangements with
the homeowner as it determined best.

The Housing and Urban Development Act of
1965 provided for “moratorium’” relief to ‘“‘dis-
tressed mortgagors” who were homeowners with
FHA insurance or VA guaranty in an area with a
closed military installation, if the mortgages were
in default because of the homeowners’ inability to
make mortgage payments. In such cases the
FHA or VA was authorized to assume the obliga-
tions of those homeowners for a limited period.

Interest Rates and Discounts: Although the
FHA maximum interest rates on mortgages are
intended as consumer protections, the adminis-
trative increases or decreases of ceilings within
the statutory maximums also can affect housing
credit generally. The interest rate ceilings have
also been one of the factors in providing uni-
formity in mortgage terms that has helped to
generate credit for housing. Until the statutory
interest rate maximums were suspended and left
to administrative discretion under temporary au-
thority beginning in 1968 (Public Law 90-301),
the original statutory ceiling for regular Section
203 mortgages had been virtually unchanged.

Throughout FHA’s history, its maximum in-
terest rate ceilings have undoubtedly prevented
excessive rates and abuses that would have oc-
curred otherwise at certain times and in certain
places. Also, it is fair to say that these FHA max-
imum rates have been kept at or below market
interest rates on noninsured mortgages.

In times of severe credit shortages, how-
ever, when market interest rates are unusually
high, lenders on FHA mortgages have resorted
to charging substantial discounts in addition to
interest rates. Actually, the amount of the dis-
count, which is charged as a lump sum, plus the
amount of the interest, often constituted the
price which had to be paid to get the mortgage
funds at the particular time and place. Generally,
the amount of the discount was the amount the
originating lender would otherwise lose in selling
the mortgage in the secondary market. The FHA
did not permit the lender to require the borrower
to pay the discount, so the lender charged the
seller or builder of the dwelling. Naturally, this
tended to increase the sales price of the house,
because the increase was not effectively pre-
vented through the appraisal process.

At times, discounts were so large in connec-
tion with FHA-insured and VA mortgages that the
Banking and Currency Committees became very
alarmed, and fully investigated the subject. Of
course, the Congressional concern grew out of



consumer complaints and publicity concerning
the problems. As a result, the Housing Act of
1950 directed the FHA and VA to issue regula-
tions, applicable unifermly to all classes of lend-
ers, which would limit the charges and fees im-
posed upon the builder or purchaser in
connection with construction or sale of housing.

These regulatory controls were adopted and
were almost completely unsuccessful. In the
case of VA, a maximum 1-percent discount was
imposed which curtailed use of the program so
extensively that Congress modified the statute in
the Housing Amendments of 1853.

Basically, however, the controls were unsuc-
cessful because they were inconsistent with the
economic facts of life, and were impossible to
enforce. There was no practical means of pre-
venting a discount to be paid to the lender by a
builder in the form of some collateral benefit not
overtly tied to the mortgage transaction. The
controls were repealed by the Housing Act of
1954 (Section 813).

Amazingly, the Congress (in Section 605 of
the Housing Act of 1957) required the FHA and
VA again to impose discount controls in a form
that would vary them by areas and mortgage
terms. Those controls were equally ineffective
and soon repealed {Section 6 of the Emergency
Housing Act of 1958). In reporting that bill, the
Senate Committee on Banking and Currency said
that the complication of the controls reduced in-
vestment in FHA mortgages, particularly for low
income families.

Equal Opportunity: As with many require-
ments adopted for purposes other than credit ex-
pansion, the application of equal opportunity re-
quirements to housing has had a direct effect on
the availability of mortgage credit.

Through the earlier portion of FHA history
there was no involvement or concern with equal
opportunity for the purchase or occupancy of
housing. In fact, race was not regarded as a fac-
tor in any mortgage insurance operations except
as to the effect of changing racial patterns in the
locality on the value of the proposed housing.
The first real response to heavy pressure for
some action in this area was the administrative
decision in 1850 not to insure any more mort-
gages on real estate subject to covenants
against ownership or occupancy by members of
certain races.

The first step of sufficient magnitude to af-
fect FHA housing production or credit was Presi-
dent Kennedy’'s 1962 Executive Order (E.O.
11063) on Equal Opportunity In Housing, which
applied to all new FHA or VA housing and re-

lated properties which could be covered (in the
view of the Department of Justice) without Con-
stitutional objection, in the absence of legislation
dealing specifically with the subject. There was
strong objection from the industry on the ground
that the Government-assisted housing would be
shunned by lenders and purchasers alike, who
would shift to conventionally financed housing
which was not then subject to equal opportunity
requirements. Some objective observers also felt
that the FHA production would be greatly re-
duced to the detriment of home purchasers who
would otherwise receive the FHA consumer ben-
efits not available under conventional financing.
Others felt the Executive Order was not suffi-
ciently enforceable to prevent the unscrupulous
from profiting at the expense of those who would
comply.

There may have been some adverse effect
on FHA operations from the Executive Order, at
least initially. However, it did not reach any sig-
nificant proportions as some predicted, or con-
vince anyone in hindsight that the policy of the
Order was wrong. Even at present, experts can-
not measure the effect of the Order on the FHA
market at that time, but generally content them-
selves with the conclusion that increasing availa-
bility of credit offsets any possible adverse effect
the Order may have made on FHA operations.

As to enforcement, the old reliable threat of
withholding future mortgage insurance from the
violators of an FHA regulation proved to be a
reasonably adequate enforcement mechanism.

Presumably, if a sponsor was set initially on
large-scale avoidance of equal opportunity re-
quirements, he would not follow the mortgage in-
surance route in the first place.

The special concern of FHA’s being singled
out for regulation came to an end with the en-
actment of Title VIII of the Civil Rights Act of
1968 (the “‘Fair Housing” law), which, through a
staggered application, covered all housing (and
related transactions) as to both sale or rental,
excluding only a single-family house sold or
rented by the owner without any use of a broker
or similar agent, and units in certain rooming
houses. That act contains specific enforcement
mechanisms.

Although the credit impact of the issuance
of the Executive Order on Equal Opportunity
cannot be quantified,-it constituted at that time a
typical example of two program policies that
have divergent, if not inconsistent, objectives—
production versus another social purpose. Al-
though the application of equal opportunity regu-
lations to housing has been resolved by statute,
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similar policy conflicts exist with respect to pro-
duction versus other consumer benefits such as
low interest rates and high property standards.
More frequently, the conflicting social objectives
have not been adverse to production but to other
features of the mortgage insurance system gen-
erally considered basic. Thus, looseness of prop-
erty standards and mortgage terms to enable
FHA construction to proceed in outlying areas is
inconsistent with the objectives normally sought
by FHA. That is, quality is sacrificed to obtain
quantity.

Whenever volume production, or another de-
sirable objective, is in conflict with another so-
cial purpose, there are generally some persons
with extreme views who would support one to
the exclusion of the other. In general, however,
there continues to be acceptance of a modifica-
tion of the traditional mortgage insurance system
to accomplish a special social purpose if pro-
duction and other basic features of the insur-
ance are not substantially thwarted.

It must be emphasized, of course, that the
Fair Housing Law of 1968 presented a quite differ-
ent relationship of civil rights objectives to hous-
ing production, because the law applies to vir-
tually all housing. Instead of restricting any
portion of production, the overall effect of the
law tends to increase the volume of production
by broadening demand. By making new homes
and rental accommodations available to minority
families, which have the most urgent need and
an increasing ability to purchase or rent new
units, a substantial segment of the population is
brought into the market for new FHA (as well as
other) homes and apartments, especially in met-
ropolitan areas.

New Special Forms of Ownership

Cooperatives: Special mortgage insurance
terms were authorized for housing cooperatives
by the Housing Act of 1948. These terms permit-
ted mortgages on new housing cooperatives to
be up to 95 percent of replacement cost where
the cooperative members were primarily veter-
ans. The mortgage could be on (1) a project of a
management type of cooperative (a nonprofit co-
operative ownership housing corporation, the
permanent occupancy of the dwellings of which
are restricted to members of the corporation), or
(2) a project of a building cooperative (a non-
profit corporation organized to build homes for
transfer to the members’ individual ownership).

The basis for this provision was a belief, ex-
pressed by the House Banking and Currency
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Committee in reporting the bill, that veterans’ or-
ganizations in particular could use the coopera-
tive as a means of joining together to produce
housing with cost reductions not otherwise at-
tainable. The original concept was a *“‘consumer
cooperative” which could eliminate or reduce
expenses of private sponsors’ profits. Reliance
was placed on the success of cooperative own-
ership in other fields.

In the Housing Act of 1950, the above au-
thority was expanded into a new separate pro-
gram called the Section 213 program. That was
conceived by cooperatives and veterans groups,
and put into recommended legislative form by
the Housing and Home Finance Agency.

Section 213 contained further liberal terms,
including, for the building cooperative, the terms
of the regular FHA single-family program where
that would be advantageous. This legislation
contemplated the sale of the mortgages to FNMA
under its special assistance operations. That was
on the basis that lenders generally were not yet
ready to invest in this still-unfamiliar form of
ownership.

This legislation was enacted in an era of
strong pressure for cooperatives taking a domi-
nant role in the future of housing throughout
urban areas of the country, The major thrust of
the Housing Bill of 1950 (S. 2246) as proposed by
the executive branch that year (after House
Committee action the previous year on Section
213, but prior to enaciment of Section 213) was
a massive new direct loan program for coopera-
tives and other nonprofit corporations building
housing for moderate income families. The effort
of the Administration to obtain enactment of that
program may have been as great as any effort
ever put forth by the executive branch to estab-
lish a new housing program. That program was
defeated by a few votes in the Senate.

The Section 213 program, with the FNMA
secondary market assistance, soon prospered.
Builders were reluctant, however, to deal with
consumer-originated cooperatives, and the typi-
cal cooperative was initiated by a developer who
lined up the requisite number of members prior
to insurance. Within 3 years, about $225 million
of insurance had been written under the pro-
gram, but few Section 213 mortgages were sold
to secondary market purchasers other than
FNMA. "

Gradually through the years, Section 213
mortgages became more marketable, and special

1 Presldent’s Advisory Committee on Government Housing Policies
and Programs, pp. 41, 42, 1953,



assistance for them, as such, under FNMA even-
tually became unnecessary and ceased. Section
213 operations constitute probably the best ex-
ample of FNMA serving as an instrument for get-
ting the private secondary market to accept a
new form of homeownership or a new special
purpose insurance program.

Limited Dividend and Nonprofit Corpora-
tions: From the very beginning of the mortgage
insurance program, there was concern over pro-
viding such liberal credit advantages to sponsors
of housing projects that it might result in exces-
sive profits to them. This danger was seen in
terms of the management period, rather than the
construction period discussed above. Thus, Sec-
tion 207 of the original act authorized mortgage
insurance for rental structures only if held by
public bodies or certain types of limited dividend
corporations.

A few States had already enacted limited
dividend laws applicable to housing construction.
These provided for a maximum profit or divi-
dend, about 6 percent annually on the amount
invested, and for regulating the corporations as
to operation and management. Relatively few
housing units were provided under those laws in
the early 1930’s, and some Federal assistance
was given to them by the Reconstruction Fi-
nance Corporation.

The limited dividend system was successful
at controlling profits during management, but
never offered much prospect of being extended
to a substantial amount of housing during those
early years. An annual profit of 6 percent was
not sufficient inducement for private enterprise,
whose scale of operations was needed to in-
crease production in volume. In future legislative
authorizations for FHA rental housing insurance,
specific use of the term “limited dividend” cor-
porations or trusts, if used at all, was used along
with nonprofit or other corporations having simi-
lar mortgage insurance advantages. The Section
207 program was soon broadened to cover all
private profit corporations regulated as to rental
and other matters of operation. Special provi-
sions for public bodies and limited dividend cor-
porations were retained only to the extent of au-
thorizing a larger dollar amount for an insured
mortgage.

The next use of a concept for reducing or
removing the operating profit margin in FHA
rental housing was the housing cooperative
under the Section 213 program discussed above,
which was successful in that purpose and in pro-
viding a volume of production. Through consist-
ent amendments during the life of FHA, the

housing cooperative has been given—with re-
spect to mortgage insurance for both single-fam-
ity homes and multifamily structures—at least all
of the advantages of other forms of profit-
motivated ownership. In addition, it has been given
the special advantages accorded nonprofit and
limited dividend corporations.

In general, the rental housing programs of
FHA have followed the Section 207 pattern of
regulating rentals and o'her operations but per-
mitting reasonable profits.

Originally, the special mortgage insurance
program for families displaced from their homes
by governmental action (Section 221, enacted in
the Housing Act of 1954) was restricted to non-
profit sponsors.

The special mortgage insurance program for
the elderly (Section 231, enacted in the Housing
Act of 1959) provided special advantages for
public and nonprofit owners, namely a maximum
mortgage amount that could equal 100 percent
of “replacement cost.” Corporations operating for
profit were made eligible but then the mortgage
amount could not exceed 90 percent of develop-
ment cost. With the demand for housing elaerly
persons, and FNMA special assistance where
needed, that program prospered and is a signifi-
cant part of all FHA volume.

In the more recent ‘“rent supplement”’ pro-
gram enacted in 1965 and the Section 236 pro-
gram enacted in 1968 (which are discussed later
under a separate heading), the project owner
must be a limited dividend corporate or other
entity, a cooperative, or another private nonprofit
corporation. These programs include specific
subsidies which in effect pay part of the rentals
of the tenants, and therefore restrictions on op-
erating profits are especially appropriate. Under
these programs, limited dividend sponsors have
become numerous because some profit is au-
thorized for them in contrast to the other eligi-
bles, the cooperatives and nonprofits.

Of course, it would be naive to imply that
the profit motive is not involved in projects of
nonprofit corporations. The profit of the con-
struction contractor is always present, together
with such management, financing, and other fees
as may be involved. Actually, as indicated in
connection with cooperatives, the nonprofit cor-
poration may have been originated by the builder
or others seeking profit through related transac-
tions. On the other hand, many nonprofit mortga-
gors are church groups or other organizations
having no self-serving motives in building for
e.derly or other needy persons.

17



The FHA has pioneered in bo'stering the op-
portunities of cooperatives, limited dividends,
and nonprofit corporations building rental and
other housing. Undoubtedly, the social objectives
of their operations under FHA programs will be
of continuing concern to the Congress in consid-
ering further housing legislation.

Condominiums: The extension of FHA mort-
gage insurance to the new form of ownership
known as ‘‘condominiums” constituted one of
FHA’s most successful ventures. Condominiums
had existed for some time in Puerto Rico and a
few Spanish-speaking areas of the United States
on a limited scale. The FHA insurance program
was first made applicable to this form of owner-
ship as late as the Housing Act of 1961. The
condominium concept is similar to that of a co-
operative except that the individual unit, gener-
ally in a multifamily structure, is actually owned
by the occupant and can be separately encum-
bered by a mortgage or can be separately sold.
Each owner of a unit owns a share in common
areas of the building and grounds such as hall-
ways and parking space, and participates in
building-maintenance payments. This form of
ownership has distinct advantages for the home
purchaser who does not want to be responsible
(as comortgagor) for lack of payments by his
neighbors on a blanket mortgage covering a
whole multifamily structure.

The new mortage insurance provisions
treated the individual unit in a structure like a
single-family structure. Thus, when the buyer of
the unit gives a mortgage covering that unit, the
same morigage terms are applied as in the regu-
lar FHA insurance program for single family
homes. As to the blanket insured mortgage,
covering the whole structure until such time as
the individual units are sold off, mortgage terms
are applied similar to the terms applicable to a
multifamily structure under the regular insurance
program.

The only important problems with condomin-
iums were technical ones under State laws. That
is, such laws as those on property taxes and title
records and insurance were not framed so they
could be applied separately to individual units in
a structure. As a result of model legislation sub-
mitted to the States by the Housing and Home Fi-
nance Agency, almost all States adopted ade-
quate legislation in this regard within 2 or 3
years.

The success of this mortgage insurance op-
eration contributed in no small way to the rapid
rise of condominium building throughout the
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United States—a boom that is still continuing
and that is, of course, not limited to FHA hous-

ing.

Selected Use of New Underwriting Concepts

The original National Housing Act contained
two basic underwriting concepts: (1) The prop-
erty or project with respect to which the mort-
gage is executed must be “economically sound,”
and (2) the maximum mortgage amount cannot
exceed a percentage of ‘“appraised value.”
These two requirements are still effective with
respect to the regular basic FHA mortgage insur-
ance, that is, the program for one-to-four-family
dwellings under Section 203, and the program
for multifamily projects under 207 (excluding
certain special purpose housing).

No one can question the merits of these two
concepts for underwriting purposes. However,
the application of them in FHA became very con-
troversial and continued so for several years in
the late 1940’s and the 1950’s. It was contended
by groups favoring FHA mortgage insurance for
special social purposes that FHA consistently
used its underwriting procedures in an unreason-
ably conservative manner in order to defeat
those purposes and avoid the burdens of new or
unfamiliar activities. This view was shared by
many in the Congress and by some non-FHA
offices in the National Housing Agency and later
in the Housing and Home Finance Agency. It
was true that although the term ‘‘economic
soundness’ in mortgage insurance originally had
no different meaning from the usual sense that
those words are used, they came to be words of
art encompassing the elaborate minimum prop-
erty standards and established underwriting pro-
cedures of FHA.

Accordingly, when proposed special FHA
programs were developed in the Executive
Branch, or sometimes in the Congress, care was
taken to avoid the term ‘“‘economic soundness”
in order to assure that the class of housing in-
tended to be assisted with mortgage insurance
would go forward as intended. Generally, the
term ‘“‘acceptable risk” was substituted. The
special FHA programs are discussed later under
a separate heading.

For similar reasons, “‘replacement cost” was
generally substituted for “appraised value” in
these new programs, as indicated above in the
cooperative housing program. This substitution
of terms had a more substantive meaning, how-
ever, than the one substitution above. Because



“replacement cost” is only one of the three limi-
tations normally used in determining ‘‘value,” a
maximum mortgage amount computed on the
basis of replacement cost alone usually results
in a higher maximum amount. “Value” is the
lowest of (1) replacement cost, (2) prevailing
sales price of similar real property, and (3) capi-
talized value based on ‘“estimated net return”
and “estimated fair return.”

As a later supplement to substituting ‘“re-
placement cost” for “value” in special insurance
programs, the Congress began injecting into
such programs a provision that required ‘‘re-
placement cost” to include “an allowance for
builder's and sponsor’s profit and risk of 10 per
centum of all” the other items of cost except
land, unless the agency certified that the 10 per
centum was unreasonable. It was first applied by
the Housing Act of 1956 (Section 107(a)) to the
FHA Section 220 special insurance program for
housing in urban renewal areas.

The provision was adopted because the
Congress felt that assurance of that large a
sponsor’s return was extremely important to the
entire urban renewal program, which had been
floundering because of difficulties in getting
housing underway on urban renewal sites as
planned. Section 220 was the only feasible in-
strument for doing that, and sponsors had not
been very interested in it. In reporting the Hous-
ing Act of 1956, the House Committee on Bank-
ing and Currency said the profit margin being al-
lowed sponsors under Section 220 was not
sufficiently high to attract them, and was unrea-
sonably low. (The FHA had allowed a percent-
age, based on local custom and project size,
that had varied between about 5 percent and 10
percent.)

Clearly, the above new underwriting stand-
ards were designed to force FHA into a more
liberal insurance system for the special purpose
programs. At the same time, however, the
changes certainly were not intended to be used
as justification for unsound or ““bad” loans. The
term “‘acceptable risk’” preserves the connotation
needed for keeping the mortgage insurance sys-
tem on an actuarially sound basis. In general, the
FHA programs using the new terminology have
been so operated, particuiarly the Section 213
program discussed above, which has had one of
the best records in accumulating a reserve of in-
surance funds sufficient to cover possible insur-
ance claims in the future.

In any event, to determine that a loan is rea-
sonably sound, the underwriter must ultimately
find reasonable expectation of mortgage pay-

ments. In the case of rental property, this means
reasonable prospect of project income adequate
for those payments, taking into consideration all
relevant factors over the life of the mortgage.
This was often the controlling factor.

Growth of the Mortgage Insurance System

Insofar as Federal legislation was con-
cerned, the FHA mortgage insurance system was
a viable program from the beginning. The system
would have grown and prospered, although in a
truncated fashion, if the National Housing Act
had never been revised (except as to extensions
and changes made necessary by inflation and
the passage of time). The program got underway
with surprising swiftness, considering the novelty
of the system and the enormous number of insti-
tutions and agencies throughout the United
States which were involved.

Perhaps the most important delay factor was
the need for State legislation to make FHA-in-
sured mortgages legal investments for banks,
State savings and loan associations, insurance
companies, and other State-regulated financial
institutions or other public or private investors.
State laws generally restricted these investments
to 50 percent or 60 percent of the value of the
property securing the mortgage, and frequently
limited the eligible term of the mortgage. At that
time all States except New York and New Jersey
met in regular session only once every 2 years,
and those sessions were in even years in almost
all States. However, a number of States had
begun holding special sessions to help meet de-
pression problems, including the enactment of
enabling legislation to permit participation in
Federal programs. Accordingly, within 2 years,
most of these State law problems were removed
by specific State legislation. Similar Federal leg-
islation authorizes investment by national banks
in FHA mortgages.

During 1934, the FHA insurance was all on
Title | (Section 2) repair and rehabilitation loans
amounting to $27 million. In 1935, total FHA in-
surance amounted to $297 million, including
home mortgage insurance of $33 million and
mortgage insurance on rental projects amounting
to $2 million.*?

Major changes in the legislative authority for
the basic mortgage insurance program which af-
fected its growth were:

12 Allan F. Thornton: "'The Economic Impact of Federal Housing
Administration Insurance Programs’’ (HUD Library 332-72-T36)
pp. 17 et seq.
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1. Amendments making eligible for mort-
gage insurance a multifamily project with a
profitmaking sponsor.

2. Liberalization of the maximum loan-to-
value ratio of an eligible mortgage, which permitted
increasingly lower downpayments by the purchaser
or sponsor.

3. Lengthening the maximum loan period of
the eligible mortgage, which permitted smaller
monthly amortization payments.

4. Increasing the maximum dollar ceilings
of the individual mortgages, especially in the
case of home mortgages.

Other legislative changes in program scope
and mortgage terms had appreciable effects on
volume and growth. Also, of course, other Fed-
eral legislation and administrative actions had
major impacts on the size of FHA operations,
such as actions affecting the secondary market
of residential mortgages and monetary controls
of the Federal Reserve Board.

The legislative changes affecting mortgage
insurance followed no pattern through the years
other than that of broadening its scope and lib-
eralizing its terms. The changes were often spas-
modic, but there were recurring justifications or
reasons behind similar enactments. The liberal-
ized mortgage terms enacted through the years
increased the volume of FHA-assisted housing,
and generally each amendment changing those
terms increased volume appreciably.

Economists are inclined to express these
changes in terms of countercyclical steps. At
times, a major motive behind the legislation, par-
ticularly on the part of some officials of the ex-
ecutive branch, was the desire to expand those
Federal activities that could spur the economy
in times of recession. Just as housing construc-
tion usually is affected more quickly and se-
verely than any other industry by adverse eco-
nomic conditions or shortages of mortgage
funds, steps which will increase housing produc-
tion can have a more immediate and substantial
effect in providing or maintaining employment
and bolstering a lagging economy. Because of
the Government’'s ability to affect production
through its administration of residential mortgage
insurance, it has been a prime target for manipu-
lation in times of recession.

As a matter of political reality, however, the
reason FHA programs have been repeatedly
made more liberal, encompassing additional
techniques and objectives, has been the desire,
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both in the executive branch and the Congress,
to bring adequate housing to more American
families. This generally has meant liberalized
provisions to reach more families with lower in-
come.

Of course, large segments of the increased
FHA volume built up through the years has been
under new special mortgage insurance opera-
tions, discussed later, which were established for
the benefit of special groups or for special pur-
poses.

The development of the above changes in
the FHA legislation may be viewed more specifi-
cally:

Multifamily Rental Housing: The National
Housing Act Amendments of 1938 completely re-
wrote the insurance provisions relating to multi-
family housing projects (Section 207), particu-
larly to cover mortgages on rental housing built
by profit motivated sponsors. As a result, mort-
gage insurance for rental housing became for
the first time a substantial part of the mortgage
insurance system. Individual mortgage ceilings
were prescribed, including an 80 percent loan-
to-value ratio and a $5 million maximum. The
part of the property attributable to dwelling use
could not exceed $1,350 per room. The maximum
mortgage term was 25 years. The insurance was
similar to that for home mortgages except that
advances on the mortgage were insured and, in
case of default, the lender need not foreclose
but could, if he wished, transfer the mortgage to
FHA and receive the insurance benefits (which
would be reduced slightly in view of the shift of
the foreclosure burden to the FHA). As pre-
viously indicated, the sponsor was regulated as
to rents and other operations.

The 1938 act also provided for a program
known as Section 210, which authorized insur-
ance of a relatively small mortgage (not over
$200,000) covering multifamily dwellings or not
less than 10 single family dwellings. The unique
character of this provision was the authority to
insure advances on a mortgage covering a single
family home. The Section 210 authority was little
used and was repealed the following year.

Undoubtedly, there were countercyclical mo-
tives behind those multifamily provisions, as well
as other provisions of the 1938 Act, but they
served chiefly to extend FHA mortgage insurance
to the whole scope of residential construction.
The mortgage insurance operations for rental
housing got underway almost immediately. How-
ever, they did not reach a volume of $100 million
annually until 1947, when there was a sudden in-



crease to $360 million for that year. In 1950 they
were up to more than $1 billion for that year.
The annual volume varied drastically until, in
1962, it was again up to more than $1 billion.

Liberalization of Mortgage Terms and Vol-
ume Operations: The 1938 Act also substantially
liberalized terms of eligible home mortgages,
both for the purpose of fighting a substantial re-
cession and to make adequate housing available
to more families. (From 1938 until the Housing
Act of 1956 (Sec. 102), a higher maximum mort-
gage amount was authorized for new construc-
tion than for existing construction): The ratio of
loan-to-value was increased from 80 percent to
90 percent for a mortgage of $5,400 or less on a
new house, which was not an unrealistic figure
at that time or for almost a decade later. A mort-
gage could be up to $8,600 if it did not exceed
the sum of 90 percent of $6,000 of the appraised
value and 80 percent of the value between
$6,000 and $10,000.

In all such cases the dwelling had to be for
occupancy by the owner, who must have paid 10
percent of the value in cash or its equivalent.
The maximum term for those mortgages was in-
creased from 20 to 25 years.

With the help of the above provisions, the
total FHA insurance volume tripled by 1940 from
the 1935 level, reaching an annual volume of al-
most $1 billion,"s notwithstanding continued re-
cession conditions.

During World War |l years, the overall pro-
duction of housing was curtailed due to the war
effort requiring scarce materials and labor to be
used only for priority purposes. Normally, no
housing could be built except with specific Gov-
ernment approval. However, war housing could
be built with the allocation of scarce material if
so approved by the Government. The special
FHA war housing programs (Sections 603 and
608), discussed later, provided mortgage insur-
ance for private war housing on liberalized
terms. As FHA administered the priorities system
for private war housing in nonfarm areas, the
portion of private housing built during those war
years with mortgage insurance was abnormally
high, reaching about 75 percent at one time, in
contrast to a typical percentage of about 20-25
percent in other periods.

After World War Il, FHA suspended commit-
ments under its war housing programs and re-
sumed operations under the regular Section 203
and Section 207 programs. The enormous post-

13 See President’s Conference on Home Building and Home Owner-
ship, supra.

war backlog of demand by veterans and other
prospective buyers started an expansion of
housing production, even without FHA assist-
ance.

Shortly, in 1946, the Congress enacted the
Veterans Emergency Housing Act of 1946, which
contained an array of drastic measures to pro-
vide quick housing construction, especially for
returning veterans. The Sections 603 and 608
programs were revived, with increases in mort-
gage limits and with use of more liberal under-
writing standards.

The Housing and Rent Act of 1947 repealed
most of the above 1946 Act, but enacted addi-
tional provisions including authority for FHA to
finance the manufacture of prefabricated houses.

Total FHA operations expanded greatly dur-
ing the above period of veterans housing con-
struction, reaching a volume of $3,341,000,000 in
mortgages and loans insured during 1948.

The Housing Act of 1948 further liberalized
FHA programs for lower and moderate income
families. The maximum dollar amounts on home
mortgages were moderately raised, and FHA was
authorized to raise the maximum loan-to-value
ratio to 95 percent for certain lower cost homes.
In the case of multifamily units, a mortgage
could be eligible up to 90 percent of value and
$8,100 per unit. In the case of nonprofit coopera-
tive ownership housing primarily for veterans,
the mortgage could be up to 95 percent of re-
placement cost.

During the 1950Q’s, the annual volume of FHA
insurance reached $4.3 billion. The credit repre-
sented by the mortgages covered, together with
a rapid expansion of other home mortgage and
consumer credit, greatly disturbed the Federal
Reserve Board and other Federal offices con-
cerned with inflation and Federal debt manage-
ment. About half of the rapid expansion was due
to FHA and VA mortgage insurance and
guaranty.'* In large part, that was due to the lib-
eral mortgage insurance operations under the
veteran insurance programs, the 1948 Act, and
also liberal terms provided under the 1949
Wherry Act insurance program for military rental
housing. Those liberal FHA operations accounted
for the growth in multifamily units insured from
1,526 in 1946, to 126,729 insured in 1950.%%
Other factors that encouraged production, how-
ever, were the end of price controls, ample
funds, and the purchase of mortgages by the
Federal National Mortgage Association in 1949

" 1bid.
15 [bid.
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and early 1950 on an unprecedented scale. On
the demand side, housing production was en-
couraged by new family formations resulting
from the large number of returning World War Il
veterans.

The general inflationary pressures which
were meanwhile making themselves felt, largely
because of the Korean War, led Congress to au-
thorize the President (in the Defense Production
~Act of 1950) to control real estate credit, includ-
ing specific authority to regulate and reduce
loan amounts, loan maturities, and increases in
the amount of downpayments on loans. The
President gave this authority to the Housing and
Home Finance Administrator with respect to
Government-aided housing, and to the Federal
Reserve Board with respect to new construction
otherwise financed. That authority was used and
the resulting increases in downpayments and re-
duction in long terms were effective in sharply
reducing the volume of FHA operations as well
as other housing starts. The controls were grad-
ually removed by the Congress until, in 1953,
they ended.

The volume of FHA operations did not in-
crease dramatically during the 1950's, but there
was a gradual increase, to an annual $6.3 billion
volume by 1960.'¢ The statutory changes liberal-
izing and expanding the mortgage insurance sys-
tem during the 1950’s were made principally in
the new cooperative housing program described
earlier, and in new special programs (discussed
later) carrying liberal mortgage maximums and
underwriting standards. The additional programs
were enacted to assist Korean war housing in
1951, housing in urban renewal areas in 1954,
housing in outlying areas in 1954, housing for
displaced families and servicemen in 1954,
trailer courts in 1955, military (Capehart) housing
in 1955, nursing homes in 1959, and rental hous-
ing for the elderly in 1959.

Although the 1950 changes in FHA mortgage
terms were made mostly in new programs, there
were some significant changes made by the
Housing Act of 1954 that further liberalized the
regular Section 203 and 207 FHA insurance pro-
grams. They followed a recessionary condition in
the general economy, and quickly stimulated
FHA construction, particuiarly of moderate and
higher priced homes. That act increased the
maximum home mortgage amount to $20,000,
and permitted a loan-to-value ratio as high as 95
percent on the value up to $9,000 in case of new
construction. The maximum multifamily mortgage

¥ Allan F. Thornton, supra.
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was increased to $2,000 per room, or $7,200 per
unit if less than 4 rooms per unit. A per-room
limit was adopted in the Housing Act of 1950 to
discourage a tendency that had developed under
the “per unit” limit for builders to build
“efficiency” or one-bedroom units. Modest ad-
justments upward were permitted for elevator
structures and high cost areas.

The Housing Act of 1957 further increased
that maximum mortgage amount for the regular
Section 203 home mortgage program so that the
mortgage could cover 97 percent of the value of
a new house up to $10,000, with adjustments
downward on the remainder of a $20,000 valua-
tion. A further small relaxation was made by the
1958 act ““to stimulate residential construction”
(Public Law 85-364). Such changes in those
1957 and 1958 acts helped increase production
in the moderate price range.

During the 1960’s, the most important new
legislative responsibilities given to FHA were
those relating to subsidy operations. However,
important relaxation in FHA mortgage terms was
made by the Housing Act of 1961 as one of the
efforts of the Kennedy Administration to fight the
recession beginning in 1960.

Under the 1961 Act, the maximum amount of
an eligible home mortgage was increased to
$25,000, and the portion which could be covered
by a 97 percent ratio of loan to value was in-
creased to $15,000. The maturity of the mortgage
could be 35 years in the case of new construc-
tion. In addition, the special FHA program for
displaced families (Section 221, discussed later)
was broadened to apply to low and moderate in-
come families generally. Thus, in a sense it was
made part of the general mortgage insurance op-
eration, rather than a program for a special
group. The changes in that program permitted
insurance of a mortgage up to $15,000 in a high
cost area with only 3 percent downpayment, in-
cluding closing costs, and with up to a 40-year
term. Upward adjustments were also made for
rental housing mortgages under the program.

These changes, with provisions in the 1961
Act liberalizing other special FHA programs,
he!lped boost FHA operations to over $7 billion
during 1963. They remained at more than $7 bil-
lion during the 1970's and exceeded $8.5 billion
in 1965.

The Housing and Urban Development Act of
1969 increased the maximum home mortgage
amount to $33,000 and made a modest increase
in the mortgage ratio for higher cost homes. The
mortgage maximums for the regular rental hous-
ing program were increased substantially (as



were all FHA mortgage ceilings for rental hous-
ing). Consequently, such ceilings are now left al-
most entirely to administrative discretion be-
cause they are as high as $28,050 per large unit
in a high cost area where elevator construction
is necessary, and all ceilings may be increased
by 45 percent when FHA finds cost levels so re-
quire.

The above amendments through the years
show that the continuing trend of almost all FHA
legislation has consisted of more and more liber-
alization of mortgage and other insurance terms
(whether to benefit more consumers or increase
credit or production). Little further liberalization
is possible, so that this particular source of ben-
efit has been almost exhaus‘ed. Incentives, if any
are desired, to spur additional credit and pro-
duction must come from other directions.

Extension of FHA Insurance into Blighted
Areas: Of importance to the whole mortgage in-
surance system (but in terms other than vo!ume)
was the enactment of Section 223(e) of the Na-
tional Housing Act (as part of the Housing and
Urban Development Act of 1968), which gave
legisiative sanction to waiving or relaxing FHA
property standards to permit mortgage insurance
for housing in blighted areas of central cities.'”
Of at least equal importance was earlier adminis-
trative action taken in the same direction by the
Federal Housing Commissioner. He forcefully di-
rected his fie'd officers to insure properties in
blighted areas wherever possible to do so under
the law. The new Section authorized mortgage
insurance in an ‘“older, declining area” where
conditions prevent compliance with one or more
regular eligibility requirements. The area had to
be “reasonably viable” and the property ‘“an ac-
ceptable risk,” giving consideration to the needs
of “families of low and moderate income in such
areas.”” The insurance of a mortgage under this
new authority was made the obligation of a
“Special Risk Insurance Fund” established for a
broader purpose contemplating heavier than nor-
mal losses.

The background of the above actions was a
long history of only small FHA involvement in
slum or blighted areas, except, of course, where
areas were being rebuilt or improved through
urban renewal or similar actions. The practice of
excluding these areas, often referred to as ‘“de-
clining,” had been criticized for years by certain
private organizations and by many members of
the Congress.
mas substituted for an earlier one (Section 203

(1) added by Section 302 of the Demonstration Cities and

Metropolitan Development Act of 1963) which waived economic
soundness in riot threatened areas.

The field instructions of the Federal Housing
Commissioner, together with the above provi-
sions, made a substantial change in FHA opera-
tions in blighted areas. For the first time, many
such areas in large cities were benefited by mort-
gage insurance, including several which had
been affected by riots, such as Los Angeles and
Detroit. Of course, that meant looser FHA prop-
erty standards insofar as those areas were con-
cerned. It should be mentioned, however, that
the FHA instructions did not relax the credit
standards applicable to a home purchaser.

This new authority and practice was not lim-
ited to FHA subsidy operations but applied to all
insurance in the affected areas. This was signifi-
cant from the standpoint of identifying reasons
for abuses and defaults constituting some of the
recent FHA ‘“scandals” in Detroit and elsewhere,
because properties subject to excessive defaults
and foreclosures included much housing under
nonsubsidy programs where the looser standards
of the above new section were applied.

Open-End Mortgages: As one step in keep-
ing up with innovations emerging in the private
mortgage market, the Housing and Home Finance
Agency recommended and the Congress enacted
authority to insure ‘“open-end mortgages.” This
was done as part of the Housing Act of 1954
(Section 126). An open-end mortgage is one
which provides that the outstanding balance can
be increased in order to advance additional loan
funds to the borrower for improvements or re-
pairs of the home covered by the mortgage with-
out the necessity of executing a new mortgage.
That avoids the expense of a new title search,
recording, and other mortgage costs, while per-
mitting the borrower to get funds for repair or
improvements at the relatively low rate of inter-
est established in the original mortgage.

Under the provision in the 1954 Act, an
added insurance fee has to be prescribed in the
open-end mortgage. The original principal
amount of the mortgage, and the maximum
amount otherwise controlled by statute, could be
exceeded if improvements added an additional
room or other enclosed space.

One basis for proposing this legislation was
the absence of adequate incentive for extending
mortgage credit to rehabilitation work. Many
States had enacted laws permitting open-end
mortgages, and in other States those mortgages
could be valid without specific authorization.
There had been little use of this type of instru-
ment throughout the country, however, and appli-
cation of mortgage insurance did not increase its
use extensively. The low mortgage interest rate
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proved unattractive to lenders for use in connec-
tion with the small dollar amounts involved in in-
dividual repairs and improvements.

Cash Payment of Insurance Claims: The
Housing and Urban Development Act of 1965 au-
thorized FHA, at its option, to pay insurance
claims (under any of its programs) in cash rather
than debentures. Similar authority had been
granted in 1961 with respect to certain special
purpose programs. Payments in cash constitute
an added advantage to lenders that helps en-
courage housing credit.

The authority to pay claims in cash was not
intended to undermine the basic concept of de-
benture payments previously discussed. The
Committee on Banking and Currency stressed
in its reports on the 1965 bill that the authority
to issue debentures instead of cash was not re-
pealed, and that FHA could use that authority if
it determined that discontinuance of cash pay-
ments would be desirable.

Also, an important question presented to
FHA is whether it elects to agree in its insurance
contract to pay claims in cash, or retain in the
contract the option to pay in cash or debentures
as the circumstances warrant at the time of pay-
ment. At present, the FHA retains the option in
its programs to choose the method of payment
at the time of payment.

Present Posture of the Basic Mortgage
Insurance System

Because such a large portion (some 23 per-
cent) of all FHA mortgage insurance is being
written under programs involving subsidies, it is
difficult properly to appraise the current posture
of the basic morigage insurance system in the
terms of volume operations. Because of the ef-
fect of outstanding commitments under the FHA
subsidy programs, the production incentive im-
pact is enormous, and clearly the overall FHA
operations remain higher ($14.8 billion and
830,500 units insured in fiscal year 1972) than
they would without subsidies. The 1971 volume
was $15 billion, higher than any previous year,
and equal to nearly 10 percent of all cumulative
FHA business since 1934. On the other hand, a
substantial but unknown volume of additional
units would have been built under the nonsub-
sidy program if the subsidy operations had not
existed.

The overall mortgage insurance programs
are being used for a large portion (over 1.6 mil-
lion units in 1972) of all housing construction
and home sales throughout the country. Of the
2.1 million housing starts in the country last year
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{(excluding almost 600,000 mobile home ship-
ments), about one-fourth of these were assisted
with FHA mortgage insurance. FHA-insured re-
pair and rehabilitation loans also remain high—
about $900 million last year.

It must be noted that the very recent trend
of FHA operations is down, but because of fac-
tors which, viewed historically, can be regarded
as quite temporary. It is reported that FHA mort-
gage insurance applications in the first quarter
of 1973 amounted to 139,790, which is down
from 293,909 in the same period of 1972.'® Of
course, the current suspension of the FHA sub-
sidy programs abnormally affects the overall vol-
ume of applications. Also, due to the shortage of
mortgage funds during the last few months,
housing starts in the whole market have fallen
substantially.*®

Although the recent FHA ‘'scandals” are
generally associated with the FHA subsidy oper-
ators, they have brought the whole mortgage in-
surance system under critical review for various
reasons and purposes. First, the regular insur-
ance programs are properly subject to review
and criticism insofar as they were directly in-
volved in the scandals. As previously indicated,
the lowering of property standards was a major
factor in mortgage defaults and foreclosures of
housing in blighted areas financed with mortgage
insurance under the regular programs with the
looser authority permitted in 1968. Similarly, the
bad management or personnel practices applied
to housing under the regular programs, as well
as to subsidy operations. Although that obviously
points to the need for corrections throughout the
system, it does not logically discredit the merits
of the FHA insurance system itself. If the system
were responsible in any way for the current type
of evils, the fact would have emerged years ago.

Questioning of the more fundamental as-
pects of the system has come largely from pri-
vate groups, particularly certain segments of the
lending industry, which challenge the need for
any FHA in view of the broadened scope of
home lending by savings and loan associations
and the rising volume of business being done by
private mortgage insurance companies—matters
with no direct relation to the recent scandals.
Possibly some of the force of that attack has
waned, but the issue remains. There has always
been a small group which has opposed the use

of FHA mortgage insurance for any ‘‘social pur-

18 Wajl Street Journal (May 14, 1973) citing FHA as source.

19 Time Magazine for June 11, 1973, p. 79, reports housing starts
have fallen from an annual rate of 2.5 million in January of
this year to 2.1 million in April.
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pose,” such as those initiated after 1950, and
which believes that mortgage insurance will con-
tinue to be corrupted if linked with other Govern-
ment operations.

Those who suggest private mortgage insur-
ance companies or other existing institutional
types as a substitute for the basic FHA system
overlook primarily two of its features: (1) its
many consumer benefits of importance to the
Congress and the general home buying public,
discussed elsewhere; and (2) the value of the
Government financial backing represented by the
insurance, together with its debenture feature,
which maked it possible to have an insurance
obligation that will withstand any depression,
and with the least potential loss to the Govern-
ment.

Accomplishments of the FHA

Reform of Residential Financing: With the
leverage of the mortgage insurance obligation,
the FHA greatly benefited the entire field of
housing and home finance. That was a major
factor in generating mortgage credit on an ade-
quate, permanent basis. The scope of this en-
compassed mortgage financing techniques, and
practices by lenders, builders, architects, and
producers of building materials, and affected
State mortgage laws and building codes.

The most important contribution of FHA to
home financing was the assistance it gave to the
general acceptance and use of its uniform long
term, low downpayment, amortized mortgage,
which had been pioneered some time earlier by
the HOLC for its special purposes. With a stand-
ardized mortgage instrument that all States rec-
ognize, and on which banks and other institu-
tions can lend, mortgage funds can now move
freely across the country to where they are
needed. This one feature of the system mate-
rially affects the volume of credit for housing, as
large-scale nationwide investors, such as insur-
ance companies, have become regular purchas-
ers or direct investors in FHA mortgages.

The soundness of the FHA mortgage loan
with its low downpayment and amortization, and
without a second mortgage, made the investment
more attractive.

The FHA system helped change the whole
investment approach of lenders toward residen-
tial mortgages. Under the greater financial risks
previously existing, lenders had to contemplate
and allow for substantial costs resulting from
foreclosures. Under the FHA system, they could
look to sounder loans and the Government insur-
ance backup.

Volume of Production and Credit: Through-
out its history, FHA has helped generate credit
for mortgages and loans under its insurance pro-
grams totaling 164 billion dollars, which can be
compared with a 1934 total national investment
in home mortgages of $18 billion.20 This FHA
total includes over 11 million home mortgages
totaling over $119 billion. About 40 percent of
FHA home mortgages, or about 4.4 million, are
on new construction. The total amount of FHA-
insured mortgages includes of $23 billion, for 1.8
million units, under project mortgage programs.
About 20 percent of all nonfarm starts in home
construction have been under FHA home mort-
gage insurance programs.

The volume of FHA operations has meant
that over 11 million families have been assisted
in purchasing or building homes with the favora-
ble financing terms and consumer protections of
FHA insurance. The successive occupants of an
additional 1.7 million units receive the benefits of
adequate accommodations and at reasonable
rentals made possible by favorable FHA financial
assistance.

It is difficult to determine, at any given time,
the volume of production that results solely from
mortgage insurance. One study of the increasing
residential construction during the post-World
War |l years estimated a stimulus of 375,000 to
500,000 additional units a year, or about $4 to
$5.5 billion.2t

As previously indicated, FHA programs have
been successfully changed at times to increase
credit which was needed to spur construction
during recession as an aid to the housing indus-
try and the general economy.

Channeling Housing Funds to Lower Income
Families and Other Special Needs: From almost
the beginning of FHA mortgage insurance, in-
ducements in the form of special mortgage terms

.were designed to help channel funds to housing

within the reach of lower income families who
would not otherwise be able to purchase homes.
For them, FHA insured a mortgage with a lower
downpayment and a correspondingly higher risk
than for higher income families borrowing with
larger mortgages. Also, the fact that under the
FHA insurance system the downpayments are
generally lower than under other financing tends
to channel credit to lower income families. These
features of FHA mortgages have influenced other
financing and have been followed to a large ex-
tent in non-FHA financing by institutions such as
savings and loan associations.

2 Allan F. Thornton, supra.
21 The Economic Impact of Federal Loan Insurance (Washington:
National Housing Association, 1961, p, 62),
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The mortgage insurance programs for spe-
cial groups (such as elderly, veterans, defense
workers and servicemen, displaced families, and
cooperatives) have carried special inducements
to channel credit to them. In all cases, a control-
ling factor has been the low or moderate income
character of these consumer groups as a whole.

Pioneering Consumer Benefits: The FHA has
taken the lead in providing the additional con-
sumer benefits discussed earlier. Some of these
have had a substantial effect throughout the
housing and home financing industries. Thus,
maximum property requirements have set a norm
for all housing. They have tended to standardize
home equipment and materials and have enabled
building codes and other requirements to be
more nearly uniform.

Homeownership: Homeownership has been
a guiding principle of FHA since its inception.
The increased availability of home financing
credit under its programs has helped increase
not only the volume of individual homes, but the
ratio of ownership to rental. In 1930, only 46 per-
cent of families owned their own homes. The
1970 census indicated that this had increased to
about 63 percent.

Establishment of Mortgage Banking Industry
and Large-Scale Builders: Prior to 1934, mort-
gage bankers handled only an insignificant
amount of business. The mortgage bankers now
service FHA mortgages amounting to over $50
billion, as estimated by the Morigage Bankers
Association. Their function of channeling the
flow of funds from national investors to builders
and home purchasers was made practical by the
FHA insurance protection of large-scale mort-
gage investments throughout the country, regard-
less of State variations in foreclosure procedures
and expenses and other applicable State re-
quirements. Concurrently with the development
of the mortgage banking industry and its national
credit services, many large-scale builders of
homes came into existence throughout the coun-
try. Only a very few existed before 1934. Be-
cause of mortgage insurance, funds from large
national investors became availab'e on liberal
credit terms. These large-scale builders were en-
couraged by the resulting prospect of sustained,
stable production essential to their operations.

Consumer Credit for Repair and Rehabilita-
tion: The insurance of institutions against losses
on borrowing for repair and rehabilitation was
the first FHA program to start operating, and is
still continuing on a large sca'e. Over 30 million
such loans have been made, amounting to more
than $20 billion. This form of short term financ-

26

ing operates on a discounted loan proceeds
basis, which results in a higher finance charge
to the borrower than the interest charge on an
insured mortgage. Yet it is a practical procedure
for lenders and repair contractors everywhere,
and affords the borrower a discount rate sub-
stantially lower than he would pay on relatively
small unsecured loans without FHA insurance.

The only serious failure in this program oc-
curred in the year 1953, and shortly before,
when scandalous abuses occurred that consti-
tuted a part of the “FHA scandal” that year.
Hundreds of homeowners throughout the country
had been defrauded by promoters (called “‘suede
shoe boys’) of repair and rehabilitation jobs who
took advantage of loose lending practices that
FHA had not adequately controlled. It was also
the year of greatest operations under the pro-
gram. Therefore, the Housing Act of 1954
imposed new drastic safeguards, including a
10-percent coinsurance requirement on each loan
(in addition to the previous 10 percent maximum
on the portion of the institution’s loans that
could be insured). There were predictions that
this would kill the program, but it continued at
almost the same rate as the average of years im-
mediately preceding that change.

It may be noted that experience during the
priorities and credit control days following World
War || made clear that any serious curtailment of
this program will produce an enormous reaction
from the thousands of suppliers and contractors
who use it.

What FHA Mortgage Insurance Has Not
Accomplished

Although the mortgage insurance system
was adapted, through legislation and sometimes
through administrative action, to meet emerging
social problems, new forms of ownership, and
new industry techniques, it failed in other re-
spects to meet major problems in the housing
field. Often, that was because the problems were
beyond the scope of mortgage insurance rather
than because of any weakness or failure in the
mortgage insurance system itself.

Major failures were:

Neglect of Small Cities, Towns, and Rural
Areas: Of course, nothing in the legislation—ex-
plicit congressional intent or regulations—re-
stricts mortgage insurance to large cities. (There
was even an early amendment, Section 110 of
the Housing Act of 1954, which is still in effect,
that attempted unsuccessfully to extend FHA in-



surance to a farm dwelling.) In practice, the FHA
programs have operated largely in big cities and
their suburbs, to the neglect of small towns, and
rural areas. Several reasons can be given: (1)
the failure of small town banks to learn and par-
ticipate in the rather complex FHA procedures
and requirements, (2) an FHA conservative view
of the housing market in a small town or a one-
industry small city, (3) a lack of interest by the
FHA field office because of the remoteness of a
small city or town in relation to the volume of
housing involved, considering difficulties of
inspections, etc., and (4) concentration during
the 1960’s on the emerging urban problems of
the very large metropolitan areas. Some special
purpose housing, such as housing for the elderly,
has moved substantially into small communities.

Notwithstanding the real obstacles to provid-
ing FHA assistance in small places, those
obstacles are not unsurmountable, as the Veter-
ans Administration and the Farmers Home Ad-
ministration have proven, using different legisla-
tive and other techniques, discussed later in this
paper.

Incoherent Suburban Development: Perhaps
FHA is most frequently criticized by profession-
als for producing “urban sprawl.” That is valid to
the extent that most FHA insurance on new con-
struction has been on housing in the suburbs
that was developed in an incoherent manner
from the standpoint of overall community plan-
ning and the needs of all income groups. Often,
recreational facilities have been inadequate or
nonexistent. The usual criticism runs to the
dreary scenic appearance and sameness of the
housing.

In fairness, it is difficult to say that FHA
caused this type of construction, because it fre-
quently occurred in areas where building was
done without FHA insurance. It does represent a
lack of initiative by Federal and local officials to
take whatever steps are required to compensate
for the failure of local planning and other controls.

Failure to Produce Housing in Volume
Through Mortgage Insurance for Rehabilitation:
No greater effort has been put forth unsuccess-
fully by HUD and its predecessors than in their
consistent and vigorous (but unrewarding) at-
tempts to produce a large volume of adequate
housing through mortgage insurance for rehabili-
tation. Successes have occurred on a small
scale with very limited special legislative (such
as Section 221(h) and the similar section 235(j)
beginning in 1968) and administrative actions,
but general legislative authority has not been
effective.

Outstanding in this regard were the rehabili-
tation measures in the Housing Act of 1961
which had been proposed and heralded as one
of the main features of that landmark legislation
(Section 303(k) and Section 220(h) of the Na-
tional Housing Act). They produced almost noth-
ing. Apparently, very favorable financing terms
are inadequate incentives for overcoming the
basic obstacles inherent in rehabilitation jobs.

Lack of Minority Housing in Suburbs: It is
obvious that, notwithstanding the application and
substantial enforcement of equal opportunity re-
quirements to housing occupancy and financing,
the needs of minority families for housing in the
suburbs are not being met in a meaningful way.
Apparently, nothing FHA does causes this result,
but the present mortgage insurance system, to-
gether with other Federal and local controls, are
failing to meet these needs.

Decline of Central Cities: This is closely re-
lated to the above-mentioned failures with re-
spect to suburban development and the needs of
minority families. Generally, the FHA has
produced housing in the suburbs that is unavail-
able to blacks and the poor and has facilitated
the movement of whites with moderate or higher
incomes to the suburbs. This has helped acceler-
ate the decline of central cities. At the same
time, the present FHA mortgage insurance sys-
tem is inadequate for substantially meeting the
problems of blight and deterioration in cental cit-
ies. In fact, FHA is being criticized for going too
far administratively in liberalizing its programs in
attempts to bring mortgage insurance to some
areas which continue to deteriorate. Indeed, it
has been one of the prime financial losers as a
result of its unsuccessful efforts to operate in
older blighted areas.

Generating and Stabilizing Housing
Credit through the Secondary Market

To understand the role the Federal Govern-
ment has come to play in the secondary market
for housing mortgages, it is essential to bear in
mind what the ‘‘secondary market” is, and what
it does. In essence, the function is rather simple,
although in practice it develops manifold compli-
cations.

Primary lenders of mortgage funds—those
who originate mortgage loans—are necessarily
limited in the scope of their operations by the
funds they have available to lend. This inherent
limitation, however, affects different kinds of
lending institutions in different ways.
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Savings and loan associations make mort-
gage loans primarily as investments, with the ob-
ject of holding them to maturity. Their program
of new lending, accordingly, is tailored to fit
their sources of funds, which are principally am-
ortization, prepayments, and interest on the loan
portfolio, plus the net inflow of new savings. To
meet temporary peaks of demand for funds, they
can secure advances from the regional Federal
Home Loan Bank on the security of loans in
their portfolios.

Other types of mortgage lenders, however
—such as mortgage banking institutions—do not
accumulate savings directly, and normally do not
originate mortgages to retain in their own invest-
ment portfolios. Rather, they make mortgage
loans with the intention of disposing of them to
other investors who want long term investments
but are not themselves directly active in the
housing market; such investors include banks,
insurance companies, certain trust and retire-
ment funds, etc. These ‘‘secondary” lenders buy
mortgages from the primary lenders, thus restor-
ing funds available for the making of new loans.
Typically, the mortgage banker retains the loan
for servicing on a fee basis for the secondary
purchaser, since the latter normally does not en-
gage in that sort of local real estate manage-
ment.

When lenders of the latter type find their lig-
uid assets fully disbursed or committed to
current loans, they must perforce suspend new
lending operations until a new supply of lenda-
ble cash is found. This, in simple terms, is the
function of the secondary market. While such
lenders as savings and loan associations are
less dependent on the secondary market, they
can and often do have recourse to it. The activ-
ity of the total residential mortgage market,
therefore, is profoundly affected and even limited
by the availability of this supply of backup
credit.

There is a considerable history behind the
Federal Government’s recognition of, and its in-
volvement in, the secondary market for residen-
tial mortgages.

The Federal National Mortgage Association
recently observed:

The secondary mortgage market is not a highly orga-
nized market in the sense that markets for stocks, bonds
and agricultural products are organized. It has no common
gathering place where buyers and sellers may meet to
complete their transactions. It is an ill defined and poorly
understood phase of the complex financial structure which
comprises the market for residential housing mortgages. But
while it is a nebulous sort of arrangement, the secondary
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mortgage market is very meaningful in a special sense to
each of its participants.22

The above comments are true even today. But it
is important to bear in mind that when the Fed-
eral Government first addressed itself to the
problems of reviving and restructuring the home
financing system of the country as a major part
of the recovery effort, the secondary market for
home mortgages, to all intents and purposes, did
not exist. Even those relatively few mortgage
lenders who relied partly on discounting mort-
gages (selling them at less than their remaining
unpaid amount) to other sources of capital were
in such dire straits that their portfolios were not
salable at any price.

First Step: National Mortgage Associations
(1934)

In early 1934, the President proposed a new,
broad attack on the problems of the floundering
housing economy.?* The legislation proposed
was to have four main thrusts.

® |nitiation of an aggressive program of
modernization and repair of existing structures
of all kinds, but especially homes.

® Establishment of a system of “mutual”
mortgage insurance.

e Establishment of a system of privately
owned national mortgage associations.

e Establishment of a corporation to insure
accounts in savings and loan associations and
similar institutions.*

It appears to be generally supposed that
this original proposal for the establishment of a
new type of private mortgage association under
Federal charter and regulation was primarily in-
tended to provide liquidity for, and promote mar-
ket acceptance of, the proposed new 80 percent,
20-year insured mortgage contemplated by the
draft bill.>> Examination of the contemporary
record does not support this interpretation.

The authors of the new proposals were
confronted with the fact that there were idle sav-
ings in large volume in the hands of “building
and loan associations,” banks, and insurance
companies, while at the same time there was
heavy unemployment in the construction industry

22 Background and History—1970, Federal National Mortgage Asso-
ciation, p. 5.

2 Message of the President, May 14, 1934.

2t Release of the National Emergency Council, May 14, 1934, pp.
3 et seq.

% See, for example, discussion in Background and History—1970,
supra, p. 4.
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as a whole, and most of all in the residential
construction component of that industry. Yet
funds for repairs and new construction were un-
available, despite the great need for such con-
struction, because investors had come to view
mortgages as virtually synonymous with financial
disaster. At the same time, there was widespread
geographical maldistribution of accumulated cap-
ital. The problem appeared to be 1o break
through the barriers between the pools of avail-
able funds and the purposes for which they were
urgently needed.?®

In this context, the proposal to establish a
rovel form of national mortgage association was
described as *. . . another important means of
reopening the mortgage market . . . ,”” and of en-
couraging the flow of capital from areas of sur-
plus to those in short supply.?*

This part of the President’s four-part ap-
proach was strenuously attacked by the United
States Savings and Loan League in the hearings
which followed.?® Their main objections were
the following:

1. That tax exemption for private, profitmak-
ing institutions was a new and unwise precedent,
and an unfair competitive advantage for these
special federally sponsored businesses.

2. That they were not confined under the
bill to investment in insured mortgages, but
could—and presumably would—both make loans
and purchase them on any sort of mortgage se-
curity. (On this point, Mr. Bodfish appears to
have been technically correct. The sponsors of
the bill had described the new associations as
being ‘“‘confined” to investment in insured mort-
gages (see sources cited, supra), and the Presi-
dent in his Message had said they would be “al-
most entirely” limited to such investment.
However, the language of the draft bill did not,
in fact, so restrict them.)

3. That they would compete directly with es-
tablished mortgage lending institutions, thus
weakening them rather than broadening the mar-
ket.

4. That by reason of the requirement of $5
million paid-in capital in cash for the organiza-
tion of a national mortgage association, they

2 See discussion in National Emergency Council Release, supra.

= |bid.

2 See Testimony of Morton Bodfish, hearings before the House on
H.R. 9620, pp. 293 et seq.

would as a practical matter be limited to a few
large financial centers.

5. That because of the competition between
existing savings institutions and the new mort-
gage associations, the assignment of regulatory
and supervisory duties with regard to them to
the Federal Home Loan Bank Board carried an
unavoidable conflict of interest threat to the
Board itself.

These major criticisms are detailed here not
so much to consider their merits as to note that
they all deal with the general operations of the
market—not with a specific concern about pro-
viding a market for the new insured mortgage in-
strument, or encouraging its acceptance (al-
though this subject was also discussed somewhat
in the hearings).

That the Congress was responsive to these
and other criticisms is indicated by the changes
it made in the final bill agreed to. These in-
cluded, among others:

1. The exemption from Federal income taxes
was eliminated.

2. The authority to “lend” was dropped in
favor of language permitting national mortgage
associations to “buy and sell” mortgages. While
they were not prohibited from purchasing unin-
sured mortgages otherwise eligible, language
was inserted which prevented them from includ-
ing any such mortgages held by them in the
asset base from which their borrowing power in
the private market was to be computed.

3. Authority to charter and regulate national
mortgage associations was shifted from the
Board to the new Federal Housing Administrator,
who was to carry out the modernization loan and
mortgage insurance provisions of the act.

Perhaps because of these changes, and per-
haps for other reasons, the experiment embodied
in title 1l of the National Housing Act was a fail-
ure. Although the capitalization requirements
were later reduced and the borrowing restric-
tions relaxed, no private national mortgage asso-
ciations were ever chartered under the new au-
thority. Nevertheless, it is of historical interest
and importance to note that as long ago as 1934,
and contemporaneously with the establishment
of the insured mortgage system, the Federal
Government recognized the need for, and under-
took (albeit unsuccessfully) to bring about, basic
reforms and structural changes in the mecha-
nisms governing the generation of housing credit
and its movement through the market.
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Intermediate Stages

The RFC Mortgage Company: It would ap-
pear that Congress perceived fairly rapidly that
the national mortgage association device was
something short of a solution for the problems of
“reopening the mortgage market,” for in the fol-
lowing year it gave new powers to the RFC “. . .
tg assist in the re-establishment of a normal
mortgage market.” ** Under this authority, the
RFC Mortgage Company was organized, origi-
nally to invest in a wide range of mortgages,
both residential and commercial, where funds
were not available from private sources at rea-
sonable rates.

Before the end of the year, however, the
RFC Mortgage Company had begun to purchase
FHA-insured mortgages on already-existing prop-
erties, and this activity continued through the life
of the Corporation. A decade later, when the VA
guarantee program was launched to aid in hous-
ing veterans and this new form of Government-
backed mortgage was experiencing market grow-
ing pains, the Corporation was authorized to
purchase VA-guaranteed loans as well.?® In all,
the Corporation during its active period pur-
chased more than $250 million in FHA-insured
mortgages and $140 million in VA-guaranteed
mortgages.

The Corporation was dissolved pursuant to
Act of Congress in 1948.%!

Initial Organization of the Federal National
Mortgage Association: In 1938, in an apparent
effort both to breathe life into the national mort-
gage association idea and to expand Federal
support for the mortgage market, a further initia-
tive was undertaken. Congress amended title lll
of the National Housing Act so as to preserve
(and even liberalize) the arrangements for orga-
nizing and chartering private national mortgage
associations, but at the same recognized that
such an association might be set up and oper-
ated by a Federal agency.** Thereupon, on ap-
plication of RFC, the Federal Housing Adminis-
trator chartered the Federal National Mortgage
Association (FNMA) (first, but only very briefly,
titted the National Mortgage Association of
Washington).

For the next several years, both FNMA and
the RFC Mortgage Company were active in pro-
viding a secondary market for FHA-insured mort-
gages—FNMA purchasing FHA-insured mort-

2 Public Law 1, 74th Congress.

% Public Law 656, 79th Congress.
31 Public Law 132, 80th Congress.
32 Public Law 424, 75th Congress.

30

gages on new residential properties constructed
after a base date and insured after construction,
and RFCMC on VA-guaranteed mortgages, older
FHA mortgages, and certain other types not eli-
gible for purchase by FNMA. The characteristics
of and distinctions between mortgages eligible
for purchase, respectively, by FNMA and RFCMC
are too numerous and technical to be of relevant
interest here. In any case, both corporations
were entities of, and operated by, RFC.

For its first 5 years, FNMA had an active
and fairly level role in the market, purchasing
mortgages at a rate of about $50 million per
year. Then followed 5 years of rapidly declining
activity, the result of the defense and war emer-
gencies and their impact on the economy.

During these years, residential construction
(like other construction) was sharply restricted,
except for that related to the defense effort,
which was encouraged through a variety of de-
vices. Basic building materials and skilled labor
were subject to a system of priorities and alloca-
tions, and thus were available mainly for de-
fense-related building. For the limited volume of
residential construction permissible, mortgage
funds were relatively abundant. In short, there
was little function for a secondary market facility
to perform, and its new purchases declined
sharply, reaching a level of less than $100,000 in
the fiscal year 1947. At the same time, market
conditions favored sales of mortgages out of the
portfolio (as well as amortization and prepay-
ments), so that by the end of that year FNMA’s
outstanding portfolio balance had dropped to
just under $5 million, or about 2 percent of what
it had been 5 years earlier.

FNMA Takes Hold (1948-54)

In 1948, 14 years after the first unsuccessful
Federal venture into the secondary market, a se-
ries of major developments occurred in rather
quick succession that profoundly changed the
whole picture, including the Federal role in it.

Pursuant to the RFC Extension Act of the
previous year,* the RFC Mortgage Corporation
was dissolved, and its assets transferred to RFC
for liquidation. (Six years later, the residue of
this portfolio was transferred to FNMA for manage-
ment and liquidation by Reorganization Plan #2
of 1954.)

Shortly thereafter, in 1948, Congress en-
acted legislation which completely rewrote Title
Il of the National Housing Act.** For present

3 Public Law 132, 80th Congress.
31 Public Law 864, 80th Congress.
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purposes the most significant changes were

three:

1. The new law authorized the establishment
(by name) of a Federal National Mortgage Asso-
ciation, and further declared that the already es-
tablished FNMA was that Association.

2. The authority to provide secondary mar-
ket support for VA-guaranteed mortgages, which
had lapsed with the termination of the RFCMC,
was extended to the newly ratified FNMA.

3. By dropping all the relevant provisions of
the old title, the new law eliminated all reference
to the organization and chartering of private na-
tional mortgage associations.

Thus FNMA finally and formally was recog-
nized as the Federal Government’s instrumental-
ity for channeling credit (still either Federal or
federally backed) into the secondary market for
residential mortgages. Concurrently, three major
forces were combining and interacting to enlarge
greatly its role and impact in the housing econ-
omy:

e First, the war housing crisis was giving
way, with hardly any gap between, to the post-
war housing crisis brought on by returning veter-
ans and the enormous increases in family forma-
tion and resulting housing needs that would be
experienced for the next several years.

® Second, the rising housing demand and
the relaxation of inhibitions on construction gen-
erally increased the demand for mortgage funds,
which became generally tighter and began to
rise in price.

® Third, the use of FNMA advance commit-
ments as a leverage tool in FHA-insured residen-
tial construction became general, and the home-
building and financing industries developed their
own special accommodations to this mode of
doing business.

Because of the importance of the last point,
a word of explanation of the ‘“‘advance commit-
ment” procedure may be in order. Under this
system (in the particular form in which it became
most potent), FNMA would issue to a builder,
even before a contemplated home or multifamily
project had been built (or even started), a com-
mitment to purchase the mortgage at a fixed
price from an eligible mortgagee, upon comple-
tion and insurance of the mortgage by FHA. (Ob-
viously, in order to work, this system required

that the builder also have a conditional commit-
ment from FHA.) Armed with this assurance, a
builder could readily obtain construction financ-
ing (in many cases itself insured) on the basis of
a commitment from an approved lender to make
the mortgage loan. The latter commitment, in
turn, was readily obtainable from a mortgagee
because it was made on the basis of FNMA’s
promise to buy the mortgage upon execution and
insurance.

Commonly, if not typically, the permanent
mortgage was executed, endorsed for insurance,
and conveyed to FNMA in a single closing meet-
ing. Thus the private lender was only a nominal
mortgagee, since he generally disposed of the
mortgage at a previously determined price the
same day he originated it. The lender’s only ac-
tual financial participation was the provision in
some cases of construction financing, and this
was on the assurance of an immediate FNMA
takeout on execution of the mortgage—and
often, as noted above, the construction advances
were also FHA-insured.

Under the combined impact of these stimu-
lating forces, FNMA activity—almost nonexistent
in 1947—accelerated at a striking rate, rising to
nearly $50 million in the fiscal year 1948; over
$400 million in 1949; and nearly $1 billion in
1950. (Naturally, this volume required a corre-
sponding increase in the Association’s financing,
with the result that its borrowing authority grew
in successive steps from $220 million at the time
of its establishment in 1938 (Public Law 424,
75th Congress) to $2.75 billion by 1950 (Public
Law 475, 81st Congress).) Thus FNMA became a
major factor in the generation and flow of hous-
ing credit, although its contribution was still es-
sentially Federal credit, and the operation was
described by its critics as a disguised form of di-
rect Federal lending.

By 1950, the Congress became concerned at
the enormous expansion and seemingly runaway
character of FNMA secondary market activity,
notwithstanding that it was generally recognized
that this activity had contributed to the produc-
tion of a significant volume of needed housing. It
applied the brakes by providing that thereafter
the Association was authorized to purchase
“only those eligible mortgages which are guar-
anteed or insured at the time of the contract”—
thus effectively eliminating the whole advance
commitment machinery which had come into
such widespread use. (Public Law 475, 81st Con-
gress. The same concern played a considerable
part in the decision to transfer FNMA from RFC
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to the Housing and Home Finance Agency,
where it was hoped that its policies and opera-
tions could be more closely coordinated with
those of related housing programs (Reorganiza-
tion Plan of the President No. 22 of 1950).)
Thereafter, FNMA activity dropped back to more
moderate levels, although these were still very
high compared to anything experienced in the
early years.

The Charter Act—1954

In 1953, President Eisenhower appointed an
Advisory Committee to review and evaluate the
Federal Government’s housing policies and pro-
grams.?” That Committee recommended, among
a great many other things, basic reforms in
the secondary market structure, both as to the
role of the Federal Government and that of the
private financial community.?® A basic element
of the Committee’s approach was the effort to
design a secondary market facility which would
derive capital from participating lending institu-
tions and would finance itself in the private capi-
tal markets, rather than relying upon the Treas-
ury.

The President’s subsequent recommendations
to the Congress 37 differed in important respects
from the Advisory Committee’s specific proposals,
but they embodied this general concept much as
the Committee had suggested. The Housing Act
of 1954 3% adhered closely to both the objectives
and structures envisioned in the President’s mes-
sage.

Title Il of the 1954 act was enacted with the
short title of The Federal National Mortgage As-
sociation Charter Act. It provided for three sepa-
rate and distinct types of operation, categorized
as follows:

Secondary Market Operations: Under this
category, the Association was to provide “‘a de-
gree of liquidity” for mortgage investment, and
thereby help improve the distribution and availa-
bility of mortgage funds by purchasing mort-
gages insured by FHA or guaranteed by VA after
the enactment of the new law. These mortgages
were required to be of such types and quality as
generally to meet the investment standards of
the private market.

% Executive Order 10486, Sept. 12, 1953.

3% Report of the President's Advisory Committee on Government
Housing Policies and Programs, December 1953 (pp. 11-13
and Appendix 4).

3" Message from the Presldent, Jan. 25, 1954, (H. Doc. 306, 83rd
Congress, 2nd Session).

3 Public Law 560, 83rd Congress.
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The secondary market operations were to be
capitalized by capital stock to be subscribed by
the Treasury, and nonvoting common stock re-
quired to be purchased by lending institutions in
proportion to their sales of mortgages to the As-
sociation. After such initial purchase by the
seller, the common stock was to be freely traded
in the market. For operating purposes, the Asso-
ciation was to finance itself in the private capital
markets through the sale of obligations which
explicitly were not in the public debt or guaran-
teed by the United States. Although the Associa-
tion itself and its operations were exempted from
Federal income taxes, the secondary market op-
erations were required to make annual payments
to the Treasury in amounts equivalent to the tax
that a private corporation would have had to pay
on the same operations.

The act also contained provisions which
specifically contemplated that at some future
time (“As promptly as practicable after all of the
preferred stock of the Association held by the
Secretary of the Treasury has been retired . . .
etc.” Section 303(g)) legislation would be pro-
posed to the end that these secondary market
operations would be transferred to the common
stockholders and thereafter “be carried out by
a privately owned and privately financed corpo-
ration.”

Special Assistance Functions: In this cate-
gory, Congress recognized that special types of
insured or guaranteed mortgages authorized
from time to time in furtherance of a particular
public purpose (such as those designed to assist
in financing military housing, or cooperative
housing projects, for example) often experienced
market resistance until they had stood the test of
experience and had overcome the problem of
the investor’s unfamiliarity with them. Accord-
ingly, it authorized the Association to purchase
“. . . selected types of home mortgages (pending
the establishment of their marketability)” when,
and to the extent that, the President determined
that such purchases were in the public interest.

In addition to such special-purpose support,
special assistance was authorized for “. . . home
mortgages generally as a means of retarding or
stopping a decline in mortgage lending and
home building activities which threatens mate-
rially the stability of a high level national econ-
omy,” subject to the same Presidential control.

The special assistance functions were to be
financed with funds borrowed from the Treasury,
and all “benefits and burdens” of these opera-
tions were declared to inure solely to the Treas-
ury.
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Management and Liquidating Functions:
Under this category, the Association was to seg-
regate all its assets and liabilities acquired prior
to the enactment of the Charter Act and pursue
their orderly liquidation. These activities were ini-
tially to be financed entirely by the Treasury, but
the Association was directed to substitute private
financing on a nonguaranteed basis as rapidly as
might be feasible and to repay the Treasury in-
debtedness.

With respect to each of these three major
categories, the Association was directed to es-
tablish and maintain separate accountability, so
that in effect FNMA became a holding company
managing three separate corporate subsidiaries.

Partition of FNMA—1968

It would be beyond the scope of this review
to track in detail the variations in secondary
market activity, and their causes, from 1954 to
1968. Throughout this period, the Government’'s
role in the secondary market conformed to the
conceptual pattern established in the Charter
Act.

It is sufficient to note here that both the
secondary market functions and the special as-
sistance functions took hold and performed
much as had been envisioned in that legisla-
tion. Not surprisingly, the special assistance de-
vice responded to what might be called the gen-
eral law of proliferation, and, by 1968, 15 distinct
special assistance ‘“programs,” or subprograms,
had been formally authorized—11 by the Presi-
dent, and four by the Congress by special legis-
lation.

In response to changing policy considera-
tions and varying market conditions, total FNMA
participation in the market varied considerably
during the period, although the overall trend was
unmistakably up. In 1968, the year in which the
next major transformation of the Government
posture toward the secondary market occurred,
total mortgage purchases reached a new high of
almost $3.5 billion. Even the 2 years of lowest
activity during the period (fiscal years 1956 and
1964) were at a volume—$315 million—that
might well in earlier years have been considered
a ‘“‘sustained high level,” and certainly were
large enough to constitute a significant factor in
the total residential credit picture.

In 1968, the Administration concluded and
Congress agreed that the time had come to
move forward with the conversion of the second-
ary market functions from a mixed-ownership
Federal corporate activity into a privately owned

and financed corporation, without waiting for the
retirement of the Treasury-held stock, as had
been contemplated by the Charter Act. This deci-
sion appears to have stemmed mainly from
budgetary considerations, although it was also
believed that the secondary market function
would flourish better in an environment more in-
timately related to the private market. The Hous-
ing and Urban Development Act of 1968 3° parti-
tioned the FNMA as it then existed, changing it
into two new corporations:

1. A federally chartered private corporation
which, after a brief transition period, was to be
privately owned, operated, and financed. This
corporation was also to be known as the Federal
National Mortgage Association.

2. A new, wholly owned Federal corporation
to be known as the Government National Mort-
gage Association, which was to assume the
functions of the former FNMA with respect to
special assistance and the management and lig-
uidating operations.

It is unnecessary here to review the details
of the capitalization and financing of the new
FNMA. it is sufficient to note that in due course
all Treasury-held preferred stock was retired; the
undistributed earnings and earned surplus of the
predecessor corporation were distributed; and
the new FNMA passed into the full ownership of
its common stockholders. The act extended vot-
ing privileges to the common stock, which there-
tofore had been nonvoting.

Expanding the Federal Role in the
Secondary Market

Partition itself did not materially alter the
nature of the secondary mortgage market func-
tion in which the Federal Government was then
engaged. It merely retained in Federal ownership
and management those functions that were
deemed to be peculiarly governmental in nature
(the support of mortgages enjoying only a limited
market, but directed to the achievement of spe-
cific public purposes, plus the orderly liquidation
of mortgages acquired in earlier programs) while
permitting the general secondary market func-
tions to continue in private ownership and under
the rubric of private enterprise.

In the 1968 Act itself, however, and again in
the Emergency Home Finance Act of 1970,° the

3 Cited supra.
40 Public Law 91-351.

33



Congress ventured yet deeper into experimenta-
tion with the Federal role in the residential
secondary market.

Mortgage-Backed Securities

The Housing and Urban Development Act of
1968 authorized the new GNMA to guarantee a
new type of obligation to be insured in the capi-
tal markets by private lending institutions. These
were to be in the nature of bonds or investment
certificates secured by a pledge of pools of
mortgages insured or guaranteed by FHA, VA, or
the Farmers Home Administration. Such a guar-
antee was authorized to be extended to “any . ..
issuer approved for the purposes of this subsec-
tion” by GNMA. Most significantly, the full faith
and credit of the United States was attached to
the GNMA guarantee of such mortgage-backed
obligations.

The appeal of the Government guarantee
was quickly demonstrated by the reception of
these securities in the market, notwithstanding
their novel character. By May 31, 1973 (less than
3 years later), more than $7 billion in mortgage-
backed securities had been guaranteed and is-
sued. This refers only to investment or trust-type
certificates (the so-called ‘‘pass-through” securi-
ties), in which amortization on the underlying
mortgages and interest is paid monthly to the
certificate holder in accordance with a predeter-
mined payment schedule. Also outstanding were
approximately $2 billion in bond-type securities,
which are issued in much larger denominations
and provide serial maturities and semiannual
payments of principal and interest. All of these
securities were issued by either FNMA or
FHLMC, and are not treated here on the theory
that they are essentially merely financing tools
for these corporations.

It should be recognized that in considerable
part these investments are nonadditive in terms
of the total supply of residential mortgage credit
—that is, they are held by investors who in all
probability would have put roughly similar
amounts into mortgage investment in any case
through some other channel, if the new securi-
ties had not been available. Such investors (who
hold mortgage-backed securities in considerable
volume) include savings and loan associations,
savings banks, mortgage banks, and insurance
companies. As of May 31, 1973, at least 75 per-
cent of the outstanding securities were held by
such investors. 4!

41 Source: Office of the Secretary Treasurer, GNMA,
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On the basis of available data, however, it
can be estimated conservatively that something
like 20 percent, or perhaps a little more, repre-
sents funds from investors who normally and
previously had avoided the mortgage market be-
cause they are not equipped to service (or su-
pervise the servicing of) mortgages, and because
they do not like to be dependent on obligations
secured by real estate, with the attendant poten-
tial problems not only of servicing but of the
complications invoived in possible natural disas-
ter or in default, foreclosure, or even change of
ownership. Investors in this category include re-
tirement funds, trust funds, credit unions, and in-
dividuals. Individual investment for speculative
gain in temporary ownership of residential prop-
erty or in short term second mortgages is com-
monplace; however, investment by individuals in
long term first mortgages is, relatively speaking,
a rarity.

It can reasonably be concluded, therefore,
that the new mortgage-backed securities have
been instrumental during this relatively brief pe-
riod in channeling something on the order of
$1.5 billion from quite new sources of capital
into housing mortgages—a volume quite suffi-
cient to establish them as a significant factor in
the secondary market for residential mortgages.

A Secondary Market—or Markets—for
Conventional Mortgages

In the summer of 1970, the Congress de-
tected (not for the first time) what it perceived
as a “housing crisis,” pointing to falling rates of
housing production, acute housing needs, and
high and rising mortgage interest rates in the
context of an economy exhibiting both recession-
ary signs and price inflation. To attack these
problems, it enacted the Emergency Home Fi-
nance Act of 1970, which was described as in-
tended not only to provide an immediate stimu-
lus to home construction but also to * .
[create] . . . new secondary market facilities to
broaden the availability of mortgage credit.” ¢2

To that end, the act authorized FNMA to
purchase, ho'd, and sell ‘“conventional’” mort-
gages (defined as mortgages not federally in-
sured or guaranteed, as previously required),
subject to certain prescribed limitations as to
maximum amount, percentage of value, etc.

However, the 1970 act did not stop with this
broadening of the FNMA secondary market func-
tion. In addition, it created a wholly new Federal

42'S. Rept. 91-761, Apr. 7, 1970.
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corporation, to be known as the Federal Home
Loan Mortgage Corporation, to be headed by a
Board of Directors of the same membership as
the Federal Home Loan Bank Board, and to be
capitalized by the issuance of nonvoting stock to
the Federal Home Loan Banks. The new corpora-
tion was to provide a secondary market not only
for conventional mortgages, but also for federally
insured and guaranteed mortgages. The terms
and limitations of this operation were made iden-
tical to those applicable to FNMA, with the
somewhat confusing explanation that this was
done ““. . . so there can be a parallel develop-
ment of these institutions and so neither would
have any competitive advantage over the
other.*3

The parallelism, however, was less than
complete. For example, the Senate Committee
had proposed that the new corporation be ex-
emp'ed from State taxes (except real property
taxes), but that—like FNMA—it be subject to
Federal income and other taxes. The act as fi-
nally adopted, however, exempted the Corporation
from all taxes, both Federal and State (except
real property taxes).

The demand for mortgage credit was suffi-
cient to enable both these new secondary mar-
ket operations to begin functioning rather
promptly and on a substantial scale, in spite of
what might be thought their somewhat redundant
character. Presumably as the natural result of
their established institutional relationships, the
FHLMC under the Bank Board deait primarily
with savings and loan associations and similar
lenders, while FNMA found its market mainly
among mortgage bankers and related institu-
tions. By fiscal year 1973, each of the new facili-
ties was purchasing mortgages in a volume of
roughly $1.5 billion annually.

Comments on the ‘“‘Private’” Character of

FNMA

The FNMA created in 1968 is indeed, in a
technical sense, ‘privately owned” and ‘“pri-
vately financed.” But it is worth observing that
this may be something different from the image
frequently projected both by it and for it—that
FNMA has become simply a large private corpo-
ration, owned by its principal users and doing
business in the market place. This image in-
volves matters of semantics and rhetoric, as well
as of law and finance. Clearly, the new (and
present) FNMA s distinguishable from such a
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purely private corporation on at least four signifi-
cant points:

1. Its charter was granted by Congress to
accomplish purposes which, if somewhat vaguely
stated, were public in character. Subject to con-
stitutional limitations, that charter may be altered
or revoked as Congress may determine.

2. In granting the FNMA charter and provid-
ing for the withdrawal of the Federal Govern-
ment from an ownership position in the new
corporation, the Congress nevertheless reserved
important powers to the Secretaries of Housing
and Urban Development and of the Treasury.
These include the power of the Secretary of
HUD to control the declaration of dividends and
the volume of financing undertaken, and the
power of the Secretary of the Treasury to control
both the timing and the terms of the Associa-
tion’s financing program in the private market.

That the Congress was fully aware of what it
was doing is made clear by the language of the
Senate Committee Report, which observes in
pertinent part:

The Secretary [of HUD] would have general regulatory
powers over FNMA to assure that the purposes of the
charter act are served . . .

The committee feels that adequate safeguards have
been provided to assure that the privately owned FNMA
will continue the secondary market operations in a manner
consistent with the best interests of the public . . . one
third of the board would be appointed by the Secretary and
all would be removable for good cause by the President
of the United States. Finally, the Secretary’s regulatory
power over FNMA would be sufficient to protect against
abuse of the public interest. (Emphasis added.) 4+

These are hardly the terms of reference of
any ordinary business enterprise.

3. The Congress may have intended its
creature to swim in the waters of the private
market, but it did not intend that it should sink.
Thus it left in place behind the private FNMA—
like its predecessor—a $2.25 billion line of credit
to the Treasury in case of need. That this was
deliberate and not a product of oversight is
made clear by the fact that the same Act re-
pealed a provision which had prohibited borrow-
ings from the Treasury after all preferred stock
held by the Secretary of the Treasury had been
retired.

4. The prompt and all but unqualified ac-
ceptance of FNMA obligations in the private
market reflected something more than recogni-
tion that the underlying security consisted of

G, Rept. 1123, 90th Congress, 2nd Session, May 15, 1968.
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mortgages all of which were either insured or
guaranteed by the Federal Government. It re-
flected also a market judgment—almost certainly
correct—that the Federal Government’s identifi-
cation with and sponsorship of FNMA ran so
deep that the Government would not, and could
not, under any circumstances permit FNMA obli-
gations to fail in the hands of private holders,
thus destroying its credibility in the market. Thus
these obligations were regarded as enjoying a
de facto, even if not de jure, Government guar-
antee.

It is abundantly clear that FNMA is not an
ordinary private business enterprise in the gen-
erally accepted meaning of the words. On the
other hand, it is clearly not a Federal agency in
the ordinary meaning and acceptance of that
term. It appears, rather, to fall in that hazy and
ambiguous in-between class of agencies—such
as the Federal Reserve Board, for example—
which are ‘“‘private” in their formal ownership
and mode of operations, yet so deeply affected
by the public interest and so rooted in Federal
sponsorship and policy as to have unbreakable,
even if informal, linkages to the public sphere.

Special Assistance and the Budget Impact

Because of their very nature as wholly
owned corporate activities of the Federal Gov-
ernment, the special assistance functions of
FNMA (originally) and GNMA have from their in-
ception had a very substantial impact on the
Federal budget. It was inevitable, therefore, that
special assistance should become an area of
contention between conflicting policy objectives.
To generalize and perhaps somewhat oversim-
plify, housing policy commonly looked toward
furtherance of some specific housing objective
(such as encouragement of cooperative housing,
or of housing for low and moderate income fami-
lies) or toward stimulation or stabilization of the
housing economy at a high rate of production, or
both. Budget policy, on the other hand, normally
looked toward maximum feasible restraint on
budget outlays and on the generation of new ob-
ligational authority that would create budget ex-
posure.

The built-in tension between these two often
incompatible objectives has had important prac-
tical consequences, both with respect to policy
and levels of program activity, and with respect
to procedures and methods of operation. Two
examples may be cited.
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Budget Control of Program Levels: Largely
because of the dominant weight assigned to
budget considerations, the special assistance au-
thorizations available to the President have,
throughout the entire period since 1954, greatly
exceeded the funds that were made available for
use through budgetary release. This in turn led
not only to dissatisfaction in the housing industry
and the Congress, but also was the motivating
factor which led the Congress on several occa-
sions to enact designated special assistance
programs of its own, rather than waiting for
Presidential action. These programs were, in
substance, efforts to apply leverage to achieve a
higher level of special assistance support than
the Administration was willing to make available.
These too, however, have been subjected to
budget control, so that for such federally funded
programs, budgeted levels effectively control the
extent and character of operations.

Tandem Plans: Similar considerations led to
the development of such devices as the so-
called “tandem plans,” which had the effect of
reducing the immediate budget impact of special
assistance support, while in all probability in-
creasing the ultimate cost to the Government.

Under the tandem arrangement, GNMA is-
sues a commitment to purchase a mortgage eli-
gible for special assistance at a predetermined
price which is more favorable than that available
in the market (special assistance being unneces-
sary otherwise). This commitment is transferred
to FNMA, and, when the mortgage is ready for
delivery, GNMA pays FNMA the difference be-
tween the committed price and the price which
FNMA would have paid in its regular market pur-
chase program. Thus the immediate budget ex-
penditure is reduced from the full amount of the
purchase commitment to this difference—usually
a few percentage points of the full amount.

Since the tandem plan is essentially a de-
vice for substituting one source of funds for an-
other to achieve a budgetary (rather than
a housing) result, it is not further considered here,
beyond noting that this favorable effect on the
budget has made possible higher levels of spe-
cial assistance activity than otherwise would
have been acceptable.

The growth of special assistance activity in
the last few years has been in part due to the
major effort to achieve a greater volume of low
and moderate income housing, but to a signifi-
cant degree it has been acceptable only because
the tandem arrangement greatly ameliorated the
budget problem.



The whole subject of Federal budget con-
cepts and their impact on the generation or resi-
dential mortgage credit is both too technical and
too complex to be examined here. It should be
noted, however, that budget considerations are
certain to exercise a restrictive effect on direct
Government activity in the secondary mortgage
market, so long as their budget treatment em-
phasizes immediate expenditures, with little or
no consideration for long term costs, and draws
no distinction between current expenses and
outlays for long term capital investment.

Present Posture of the Government in
Relation to the Secondary Market

Looking back over this long and complex
history, it is difficult to discern any unifying con-
cepts or institutional forms which have devel-
oped in such a way as to rationalize and provide
coherence to the Government’s role in the sec-
ondary residential mortgage market, other than
the continuing recognition of the need for Gov-
ernment intercession to assure an adequate sup-
ply of mortgage credit.

Beginning in 1954 with the Charter Act, and
for some years thereafter, it appeared that such
a conceptual pattern was crystallizing. This pat-
tern may be considered to rest on four general
propositions:

1. That the Government should provide a fa-
cility to assure a dependable market for insured
and guaranteed mortgages, in order to assure an
ample supply and reasonable geographic distri-
bution of mortgage credit, to help maintain sta-
bility in the mortgage market (especially during
times of credit stringency), and to help keep the
volume of insured and guaranteed mortgage
lending at a level which would be sufficient to
give effect to their influence on mortgage lending
practices generally. This facility, however, should
be financed in the private capital markets and
should be limited to the purchase of mortgages
of general market quality.

2. That the Government should also provide
a facility for providing temporary support to new
and innovative forms of residential mortgages
designed to fulfill national housing objectives,
pending the establishment of their acceptability
in the private market, and also—in times of great
need—to supply temporary bulges in the availa-
bility of mortgage funds to avoid undue shrink-
age of housing production.

3. That the mechanisms of the Federal
Home Loan Bank system, properly used, should

prove competent to maintain adequate funds and-
stability in the conventional mortgage lending
field.

4. That the Government’s policies and activ-
ities in these areas should be housed in a single

agency (later department), in order that they
could be consistent and coordinated among
themselves, with the general housing market,

and with related Federal credit policies and pro-
grams.

As it developed, this pattern was but a tem-
porary phase. It began to unravel in 1955, when
the Federal Home Loan Bank Board was re-
moved from HHFA and established as an inde-
pendent agency, thus at once narrowing the Ad-
ministrator’s authority and responsibility for
overall coordination, and eliminating any clear
channel or mechanism through which such coor-
dination might be brought about.

In 1968, mainly (as noted above) for budget-
ary reasons, FNMA as established in 1954 was
partitioned, with the secondary market functions
going into a new private corporation. Although
efforts were made to retain some coordinating
powers in the Secretary of HUD and the Treas-
ury, the natural result of this move was to frag-
ment further the secondary market functions and
blur both responsibility and machinery for gen-
eral oversight or the development of common
premises and purposes.

In 1970, the Congress compounded an al-
ready confused situation by establishing two new
secondary market facilities with identical authori-
ties and stated objectives—one in the private
FNMA and the other in a new subsidiary of the
Federal Home Loan Bank Board.

Meantime, again for budgetary reasons, the
operations of the remaining Government-oper-
ated secondary market facility (GNMA) were
channeled to an increasing extent through the
mechanisms of the private FNMA, while the
mortgage-backed securities device had the effect
of escalating practically every large mortgage
lender in the country into a sort of self-contained
secondary market, operating under color of the
full faith and credit of the United States.

In short, it would appear that after almost
four decades, the exact nature of the Federal
Government’s role in relation to the generation
of housing credit through the secondary market
is, if anything, more incoherent than ever, By the
same token, the productivity and stability of the
housing industry are no less dependent on the
availability of credit in the secondary market
now than in the past, and the continuing availa-
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bility of such credit continues to depend, in criti-
cal degree, on this variety of government and
government-sponsored or underwritten mecha-
nisms.

Extension of Federal Credit Aids
for Groups Having Special Housing
Needs

The Federal programs previously discussed
have dealt with measures to provide housing for
the broad range of American families, especially
those of lower income. The programs discussed
under this heading are those designed to pro-
vide credit assistance, through mortgage insur-
ance, direct loans, and other techniques for
groups having special housing needs, such as
veterans, farmers, the elderly, or families dis-
placed from their homes by governmental action.

The programs discussed here do not include
those designed initially to provide overt subsi-
dies such as the various subsidy interest rate
and grant programs (which are treated sepa-
rately). For convenience, however, this part does
cover those programs that started out on a non-
subsidy basis and were converted to subsidy op-
erations later, such as the direct loan program
for college housing.

FHA Mortgage Insurance for Special Groups

In addition to the gradual liberalization of
mortgage terms under the regular FHA insurance
operations, the Congress has enacted since 1941
a series of special mortgage insurance programs
for particular categories of families having spe-
cial needs. (As discussed above, the special
assistance functions of FNMA’s secondary mar-
ket were also used for these programs.) It was in
this way that the overall character of FHA was
changed in the 1940’s and 1950’s from an
agency that was concerned almost entirely with
increasing the supply of adequate housing to an
agency that became widely concerned with serv-
ing special public purposes in the housing field.
The development of these new programs gener-
ally did not occur in FHA itself, but in other
offices of the Housing and Home Finance
Agency and the executive branch, and there was
reluctance by some in FHA to assume responsi-
bility for the new operations. At the same time,
outside criticism developed in some quarters to
special-purpose programs on the ground that
they diverted FHA efforts from volume produc-
tion and resulted in high risk insurance.
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Generally, each of these new special pro-
grams was established as an almost independent
operation with its own statutory provisions and
insurance fund, in order to avoid adverse effects
on the regular programs under Sections 203 and
207. The essence of each new program was a
liberalization of mortgage terms beyond those in
effect at the time under the regular insurance
programs. The liberalization in all cases followed
a quite regular pattern, so that it can be de-
scribed categorically. Except as mentioned in
connection with each special program, mortgage
terms were liberalized in three ways:

1. The “economic soundness” test for the
proposed construction was replaced with an “ac-
ceptable risk’ test.

2. The maximum insurable mortgage loan
was based on “replacement cost” rather than on
the more conservative estimate of long range
“value.” This change and that under 1, above,
are discussed above, under “Select Use of New
Underwriting Concepts.”

3. The maximum percentage or ratio of loan
to “replacement cost” was made higher than the
earlier percentage of loan to value. This some-
times took the form of raising the maximum dol-
lar amount which could be included at a higher
ratio. In some cases, also, the maximum term of
the mortgage was lengthened to permit lower
monthly payments. These programs are dis-
cussed briefly below.

World War |l Defense and Veterans Hous-
ing: The first new special purpose program was
enacted in March 1941, to provide mortgage in-
surance on liberal terms to builders providing
sales housing for defense personnel in critical
defense areas (Section 603 of the National Hous-
ing Act, added by Public Law 24-77th Congress,
approved March 28, 1941). The program was ex-
tended to rental housing (Section 608) the fol-
lowing year, when most of the above-listed liber-
alizing features not already enacted were added
(Public Law 559-77th Congress, approved May
26, 1942),

In some areas, particularly around military
bases and new defense industries, there was
such a shortage of housing that defense activi-
ties were being impeded. Priorities and alloca-
tion contro!s were being imposed on new con-
struction during the war, and they contained
requirements that the new housing under the
program be made available to workers in de-
fense industries and to certain categories of mili-
tary personnel.



There was also a strong desire on the part
of the executive branch and the Congress to get
private enterprise engaged in the construction of
needed war housing to supplement the large vol-
ume of direct Federal construction being under-
taken for war workers under the Lanham Act
(Public Law 849-76th Congress, approved Octo-
ber 14, 1940, and related “temporary shelter
acts”). Almost $2 billion was appropriated for
the direct construction (or conversions of exist-
ing struciures) that provided nearly a million
dwelling units.

After the end of World War Il, one of the
paramount domestic concerns of the Nation was
the housing of returning veterans and the back-
log of housing construction. Accordingly, as pre-
viously indicated, the Congress enacted the Vet-
erans Emergency Housing Act of 1946, which
reenacted the Sections 603 and 608 programs,
making them applicable to housing for veterans
of World War Il instead of war workers, and on
still more liberal terms. The same Act contained
drastic measures to stimulate, and make possi-
ble, quick housing production. It made the priori-
ties and allocation powers previously used for
war purposes available for getting materials and
equipment needed for use in housing and in the
construction of housing, and for producing build-
ing materials. Premium payments were author-
ized to producers to speed up the supply of
building materials. Allocated war assets in the
form of materials and equipment needed in home
construction and in the production of lumber and
other scarce items were of tremendous value to
housing production. A guaranteed market pro-
gram was authorized for new types of building
materials and prefabricated houses. Because of
industry objection to many of the severe con-
trols, most of these authorities were repealed the
following year.

Scandals resulting from the loose application
of insurance standards under the Section 608
program have been explained previously in
connection with the enactment of ‘‘cost certifica-
tion” requirements which effectively prevented
the particular abuse of “mortgaging out.”

Notwithstanding abuses, Sections 603 and
608 programs were successful in meeting the
great housing needs of war workers and later re-
turning veterans. In all, 690,006 dwelling units
were insured under Section 603, and 465,674
under Section 608.

Cooperative Housing: The Section 213 coop-
erative housing program was discussed in this
paper, under “New Special Forms of Ownership.”

Although it was made available broadly for a spe-
cific type of ownership, as distinguished from a
special group of persons, it embraced essentially
the same liberalized mortgage term provisions as
discussed here. As explained, the cooperative
housing mortgage insurance has been one of
FHA’s most successful ventures, having assisted
the production of about 150,000 dwelling units 45
for moderate income families.

Korean War Housing: Early during the Ko-
rean War, the Housing and Home Finance
Agency developed a very comprehensive pack-
age of legislative proposals encompassing the
whole field of activities that should be under-
taken by the Federal Government to provide or
assist in providing defense housing and commu-
nity facilities needed in “critical defense housing
areas.” This was enacted in about the same form
as proposed, and was made effective for 2 years
(Defense Housing and Community Facilities and
Services Act of 1951).

That legislation included a liberalized form
of home mortgage insurance (Section 903) and
rental housing mortgage insurance (Section 908)
similar to Sections 603 and 608 for World War Il
The new authority was unique by retreating in
one respect on liberalized terins, however. It re-
turned to the ‘“value” concept in establishing a
mortgage ceiling instead of ‘‘necessary current
cost.” Concern had already developed over ex-
cessive mortgage amounts under the Section 608
program. However, the facts producing the fa-
mous ‘‘FHA scandals” of 1953 had not yet sur-
faced.

The vast use of new legislative authority
contemplated under the 1951 Act never oc-
curred. Only 65,703 units received mortgage in-
surance under Section 903, and 8,485 units
under Section 908. Other programs authorized by
the 1951 Act were little used, such as the pro-
grams for direct Federal construction of war
housing and facilities similar to Lanham Act au-
thority in World War |1,

Housing in Urban Renewal Areas: The
“slum clearance and community development
and redevelopment program’ (the Title | pro-
gram) authorized by the Housing Act of 1949 had
a slow start. It required State enabling legisla-
tion and participation by local governments, and
the program actions at the local level were
novel, enormous, and time-consuming. However,
a specific and overshadowing obstacle devel-
oped to the execution of the typical redevelop-

%1971 HUD Statistical Yearbook.
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ment through housing construction. A redevelop-
ment project had to be either “predominantly
residential” before clearance, or the area had to
be redeveloped for predominantly residential
purposes after clearance. The regular FHA insur-
ance programs were wholly inadequate to attract
credit and sponsors.

The President’'s Advisory Committee on Gov-
ernment Housing Policies and Programs issued
its report in December 1953, making major rec-
ommendations on HHFA programs, including
those relating to slum clearance and redevelop-
ment. That program was changed to the “urban
renewal” program with a broadened scope that
covered rehabilitation projects as well as clear-
ance and redevelopment. Thereafter, a commu-
nity was required to have a “‘workable program”
for solving its overall development problems as a
condition to urban renewal and related Federal
ald. As part of this package of new legislation, a
mortgage insurance program was recommended
to generate housing credit and production in
urban renewal areas.

The new program was proposed by HHFA as
part of the Housing Act of 1954 and enacted as
Section 220 of the National Housing Act. It ap-
plied liberal mortgage insurance terms to home
mortgage and multifamily projects, both new and
rehabilitated. (Although the substitution of “‘re-
placement cost” for ‘‘value” in determining maxi-
mum mortgage amount was not made until the
following year in the Housing Amendments of
1955.) The Administration at that time stressed
rehabilitation as a means of reducing the Federal
outlays required for “bulldozer” clearance oper-
ations.

A basic feature of this Section 220 program
was the new underwriting principle that the
housing project be approved by FHA and go for-
ward on the assumption that the urban renewal
program would redevelop the area into a viable
neighborhood. Accordingly, instead of the usual
“economic soundness” requirement, the Housing
Administrator was required to certify to the Fed-
eral Housing Commissioner that the urban re-
newal plan for the area conformed to the general
plan for the locality as a whole and that there
existed the necessary authority and financial ca-
pacity to assure the completion of the urban re-
newal plan. The Federal Housing Commissioner
also had to determine that the housing would
meet such standards and conditions as he im-
posed.

Great delay in many urban renewal projects
again occurred because of internal agency
controversy over implementing the Section
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220 program. Often a housing project consid-
ered feasible by those administering urban re-
newal was not considered feasible for mortgage
insurance purposes, or the price approved for
the sale of urban renewal land to a housing de-
veloper was considered excessive by FHA. Con-
versely, the changes sought by FHA were often
thought to be inconsistent with the urban re-
newal objectives. This problem was resolved by
the firm administrative action of the Housing Ad-
ministrator, who coordinated the two program
operations and imposed joint procedural require-
ments.

The Section 220 program became generally
successful in generating credit for housing pro-
duction in urban renewal areas. The criticism of
the program in later years stemmed from the
fact that it produced housing for high income
families and not for those displaced from the
area. It was not designed for low income or dis-
placed families as such, however, but to provide
housing needed in the community and housing
that would add to the city’s tax base.

Prior to 1972, mortgage insurance under the
program had been written for 72,665 dwelling
units—a large figure considering the fact that all
units must be constructed within urban renewal
areas.

Housing for Families Displaced by Govern-
mental Action: By 1953, experience had begun
to show the magnitude of the urban renewal
problems resulting from the displacement of fam-
ilies from project sites to be cleared. These prob-
lems became the chief basis for objection by
local governing bodies, in those cases when dis-
approval occurred. The lack of adequate housing
for the displaced was critical, and there was
growing concern for the plight of those affected,
who were generally poor or minority families, or
both.

Accordingly, the President’s Advisory Com-
mittee, in its report that year (above), recom-
mended a special mortgage insurance program
for displaced families, which was proposed by
HHFA as part of the Housing Act of 1954 and
enacted as Section 221 of the National Housing
Act.

This new authority required that the housing
involved be ‘“‘programed” for each area on the
basis of the number and income of families dis-
placed by governmental action, and that they re-
ceive priority of opportunity to purchase or rent
the dwellings. This governmental action included

“any Federal, State, or local government action.

The city was required to have a “‘workable pro-
gram” for community development, and the city



or other local government had specifically to re-
quest the housing (this latter requirement was
later repealed).

The liberalized mortgage insurance terms
described above were granted in this program,
except that the substitution of “replacement
cost” for “value” was not made with respect to
single family homes, nor with respect to multi-
family structures until the Housing Act of 1959.
Originally, program sponsors were restricted to
nonprofit organizations, but profit sponsors were
made eligible by the Housing Act of 1964.

The Section 221 program was split by the
Housing Act of 1961 in order to: (a) Continue the
special program for displaced families, but
broaden it to cover all low income families
(known as the 221(d)(2) program); and (b) estab-
lish a subsidized interest rate program (known
as 221(d)(3), and discussed in the next paper,
Subsidy Programs). The Administration at that
time considered the (d)(2) part of the program as
one primarily for the suburbs (the “workable
program” was waived for it) and the new (d)(3)
program as one primarily for the central city.

Also, Section 221 later became the base for
a special subsidized interest rate program [Sec-
tion 221(h) (and the similar Section 235(j) pro-
grams beginning in 1968) enacted in the Demon-
stration Cities and Metropolitan Development Act
of 1966] to assist nonprofit corporations to buy
and rehabilitate deteriorated housing for sale to
low income families.

The credit and production incentive of all of
the Section 221 functions was enormous—
through calendar year 1971, 775,824 units with
mortgage insurance at the market interest rate,
and 194,232 units at the subsidized interest rate.

Housing for Servicemen: The Housing Act of
1954 also provided a special home mortgage in-
surance program for servicemen. |t was de-
signed to remove the incentive otherwise given
to servicemen to retire and receive the housing
benefits of the Gl Bill. It had been claimed by
the Department of Defense that many trained of-
ficers were lost to the service in that way in view
of the inadequate housing near military installa-
tions. During the period that a house, assisted
with mortgage insurance, remained occupied by
a serviceman, the insurance premium was to be
paid by the Secretary of Defense rather than the
serviceman.

The mortgage insurance terms were liberal-
ized, but “value” was used in determining maxi-
mum mortgage amount rather than ‘‘replacement
cost.” For servicemen, the program is similar to
the regular home mortgage insurance program

under Section 203, except for the benefits men-
tioned, which gives the serviceman advantages
similar to those given a veteran under the home
loan guaranty provisions of the GI Bill of the
Veterans’ Administration.

The insurance operations under this pro-
gram have been very large—241,936 dwellings
by the end of 1971.

Military Housing Insurance—Wherry Act
and Capehart Act: During the late 1940’s, the
Department of Defense, especially the Air Force,
became very concerned about the lack of ade-
quate housing for its civilian and military person-
nel assigned to duty at or near military installa-
tions. The Air Force pressed the HHFA to
develop some form of remedial legislation which
would use private investment, because Defense
had been unable to obtain appropriated funds
from the Congress on a scale that would begin
to meet the probiem through direct Federal con-
struction.

The HHFA prepared legislation for a mort-
gage insurance program with the liberal mort-
gage insurance terms discussed above. It was to
be a rental housing program for a 2-year period,
and the Secretary of Defense was authorized to
lease Government land and sell utilities and
services for the housing. The mortgages were to
carry the low interest rate of 4 percent or less,
and it was contemplated that the Federal Na-
tional Mortgage Association would buy the mort-
gages.

As some protection to FHA, no mortgage
could be insured unless the Secretary of De-
fense certified: That the housing was necessary
for military personnel; that the installation was
deemed a permanent part of the Military Estab-
lishment; and that there was no present intention
to curtail activities substantially at the installa-
tion.

A draft of this legislation was picked up and
passed quickly by the Congress (Public Law 211,
81st Congress), due in part to the interest of top
congressional leaders in housing conditions
around installations in their States or districts.
One of these leaders was Senator Wherry of Ne-
braska, who sponsored the legislation and gave
his name to the program.

The program soon operated in volume, and
spawned another trade association consisting of
Wherry Act sponsors, who obtained legislation
beneficial to them in later years, including au-
thority for the Department of Defense to pur-
chase their projects.

The Department of Defense was not satisfied
with the Wherry Act because, although it re-
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sulted in production of housing for their
personnel, the housing was not sufficiently under
its control and was too unlike public quarters
which it managed.

Therefore, largely on the recommendation of
the Department of Defense, but concurred in by
HHFA and the Administration, the Congress sub-
stituted the Capehart Act for the Wherry Act
(both were Title VIII of the National Housing
Act). This was done by the Housing Amendments
of 1955. It provided, among other things, for
more liberal mortgage insurance (up to 100 per-
cent of replacement cost).

Capehart housing is undoubtedly the out-
standing example of a ‘“Rube Goldberg” financ-
ing scheme authorized by housing legislation.
During Senate Committee hearings, Committee
members referred to it by that name. It was de-
signed so that the Defense Department could
have all of the controls and advantages of hous-
ing built by it, but without using its appropriated
funds.

Under clear authority in the new provisions,
the Department of Defense leased its land to
builder-sponsors who then became mortgagors
under the new FHA insurance program. Builder-
sponsors were selected on a competitive bid
basis and the Department of Defense used its
own architect to plan the projects. Funds were
obtained from private lenders who sold the mort-
gages to FNMA, which, in turn, obtained funds
through borrowing from the Treasury under the
FNMA special assistance program.

As soon as housing construction was com-
pleted in a Capehart project, it was acquired by
the Department of Defense (by purchasing the
stock of the builder-sponsor pursuant to prior
agreement), which assumed payments on the
mortgage notes insured by FHA. If the FHA did
not agree that the housing was needed, it could
nevertheless insure the mortgage if the Depart-
ment of Defense guaranteed FHA against loss on
the mortgage.

Through the above complicated use of De-
partment of Defense and HHFA operations, the
Defense Department obtained housing it could
maintain and control as public quarters without
using direct appropriations, but by using Treas-
ury funds traveling over a very indirect route.

Over 205,000 dwellings were produced with
the assistance of the Capehart military housing
program. Authority to enter into further FHA
commitments to insure these housing mortgages
ended October 1, 1962.

However, one supplemental mortgage insur-
ance program with liberal terms (Section 809) for

42

military housing still continues. That is a home
mortgage insurance program for civilians em-
ployed at research or development installations
of the military departments, the National Aero-
nautics and Space Administration, or the Atomic
Energy Commission. A special program of no
more than 5,000 units was authorized (Section
810, enacted in the Housing Act of 1959) for mili-
tary housing, but was not successful.

Housing for the Elderly: The Housing Act of
1959 established a new direct loan program for
housing the elderly, which is discussed below
under a separate heading. The same pressure by
groups and the same interest in the Congress
that resulted in the direct loan program also pro-
duced in the same Act a new FHA mortgage in-
surance program for rental housing to serve
elderly persons. Several special advantages
previously had been granted (by the Housing Act
of 1956) to elderly housing under the regular
mortgage insurance program for multifamily
structures (Section 207).

The new program contained the several lib-
eralized mortgage insurance terms discussed
above. It contained a special advantage if the
sponsor was a public body or nonprofit corpora-
tion—the mortgage could be up to 100 percent
of replacement cost rather than the 90 percent
otherwise applicable.

By the end of 1971, about 40,636 dwelling
units had been insured under the program.

Nonhousing or “Fringe” Mortgage Insurance
Programs

Nursing Homes, Hospitals, and Group Prac-
tice Facilities: The success of mortgage insur-
ance as a means of accomplishing objectives
desired by the Congress, by industry, or by oth-
ers, finally led to various efforts to apply this
method to a variety of projects not even involv-
ing housing. These included mortgage insurance
on nursing homes, hospitals, and facilities for
group medical or group dental practice. While
those particular programs produced substantial
results, they were widely criticized on the ground
that they were inappropriate uses of mortgage in-
surance and that they diverted FHA from its
basic housing mission.

The Housing Act of 1959 established a spe-
cial mortgage insurance program (Section 232)
for proprietary nursing homes, and nonprofit fa-
cilities were added later. Mortgage insurance
programs for group practice facilities and
hospitals were added in 1966 and 1968,



respectively.«¢ These facilities are not compara-
ble to residential property as mortgage security;
insurance of a mortgage on one of them is more
in the nature of insuring a business. In the event
of foreclosure, there is no group of prospective
purchasers on a scale similar to that existing for
housing.

The reason for placing the hospital program
in HUD was largely political, because the House
Banking and Currency Committee was more re-
sponsive to the program than the Commitiee on
Education and Labor, which ordinarily would
have handled such legislation.

Hospital programs are naturally in the
domain of HEW, where the Hill-Burton hospital
grant program is administered. Accordingly, HUD
has used HEW to process mortgage insurance
applications under the special mortgage insur-
ance program for hospitals. This has given rise
to policy conflicts at times, because the applica-
ble FHA regulations, which are consistent with
those for other FHA programs, vary in some re-
spects from HEW regulations applicable to Hill-
Burton projects. At the same time, there are
complaints of inconsistencies between HEW pol-
icy decisions made in processing under the new
program and decisions made by FHA in process-

ing applications for mortgage insurance on
housing.
Recreational Homes: The Housing and

Urban Development Act of 1968 authorized mort-
gage insurance for recreational homes—those
that need not be designed for year-round occu-
pancy. A conservative maximum mortgage
amount of 75 percent of appraised value was
prescribed. Other mortgage and property re-
quirements were provided on a liberal basis. Au-
thority was given to suspend the program if it
would adversely affect mortgage funds for other
programs.

This program has been criticized as being
an unwarranted extension of Federal financial
assistance into an area which private enterprise
alone should handle. So far, the program has re-
mained suspended.

Trailer Courts: Since the Housing Amend-
ments of 1955, the regular multifamily mortgage
insurance program (Section 207) has been appli-
cable to mortgages for the deve'opment of trailer
courts. This program has been criticized because
of its questionable objectives in terms of improv-
ing housing standards and the need for Federal
involvement.

4 Demonstration Citles and Metropolitan Development Act of 1966
and Housing and Urban Development Act of 1968.

Mobile Homes: The regular FHA repair and
improvement loan insurance program (Title 1)
was extended by the Housing and Urban Devel-
opment Act of 1969 to cover mobile homes used
by the owners as their principal residences. As
indicated, the Title | program insures financial in-
stitutions against losses on a coinsurance basis.
A trailer loan under the program can now be as
high as $15,000 (involving two or more modules),
and for a term up to 15 years and 32 days if
property and site standards are met.

Pressure for this program was resisted for
years on the basis that (1) it was not a program
consistent with the best objectives for improving
the living conditions of American families, and
(2) the security for the loan (the trailer) was in-
adequate, because it cou!d quickly disappear.
The experience of private enterprise proved the
second reason to be at least partly unfounded,
although problems do exist. The sale of mobile
homes has skyrocketed like nothing else related
to housing, as shown by the recent volume given
previously in this report. At the same time, Fed-
eral involvement has been shown to be unneces-
sary for production. A high volume of production
and sale occurred before the mortgage insurance
program was put into effect. At present, about
6,000 trailers have been reported as being in-
cluded by institutions within their Title | loans.*?

Alaska Housing: The HHFA program for Ter-
ritory of Alaska housing, under the Alaska Hous-
ing Act of 1949, was temporary and limited. It is
worth mentioning, however, as possibly the best
example of excessive credit granted on a pro-
gramwide basis for a most worthy objective. It
permitted a very belated use of FHA insurance in
Alaska which became enormously successful in
meeting a critical need. But the act also permit-
ted such liberal extensions of credit (especially
through a local public agency, the Alaska Hous-
ing Authority) that foreclosures on multifamily
structures were scandalous, and the easy credit
under the act even attracted fraudulent sponsors
from distant points in the Sta'es.

Yield Insurance: The greatest failure to im-
plement a program of HUD or its predecessors
was under the “Yield Insurance” program au-
thorized by Title VIl of the National Housing Act.
That authority, given in the Housing Act of 1948,
is still on the statute books. A billion dollar in-
surance authorization was provided, but no in-
surance was ever written.

" HUD staff.
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The purpose of the program was to encour-
age equity investment in rental housing, tapping
funds of insurance companies and pension
funds. At that time, some insurance companies
had placed equity funds in rental housing devel-
opments. The program included the insurance of
an annual return from a housing project (built
with equity investment) which would equal a
computed minimum amortization charge plus an
annual return on the outstanding investment
equal to fixed percentage.

The program was not a ‘‘mortgage” insur:
ance operation, because outstanding obligations
after completion of construction were prohibited.
Later, however, to make the program more at-
tractive, the authority was amended to permit
nonmortgage borrowing against income.

At one time, real interest was shown by
bond counsel and investment firms, and several
sponsors took action in contemplation of using
the program, but shifted instead to Section 207
mortgage insurance.

Direct Loans for Housing the Elderly and
Handicapped

In the late 1950’s, increasing pressure was
put on the Banking and Currency Committees to
enact a direct loan program for housing to serve
the elderly. It was contended that the special but
modest FHA-mortgage insurance terms for eld-
erly housing at that time were far from adequate
to help provide housing at rentals which the
majority of elderly could afford. By that time,
however, the Bureau of the Budget was strongly
opposed to direct lending because of its budget
impact, and the Administration opposed a direct
lending approach.

Using the drafting service of HHFA, the
House Banking and Currency Committee devel-
oped provisions for the direct loan program
which became section 202 of the Housing Act of
1959. It was enacted as part of the same bill that
included the new section 231 mortgage insur-
ance program for the elderly, previously dis-
cussed.

Under the new section 202 authority, the
Housing Administrator could make direct loans
to private nonprofit institutions for the construc-
tion or rehabilitation of housing and related facil-
ities for elderly persons (a later amendment added
handicapped persons). The loan amount could
equal 98 percent of the development cost of the
project, the term of the loan could be up to 50
years, and the maximum interest rate was, in ef-
fect, fixed at the average annual interest rate on
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all interest-bearing obligations of the United
States then forming part of the national debt.
The borrower had to show that he was unable to
obtain necessary funds “from other sources
upon terms and conditions equally as favorable.”
The housing could not be of elaborate or extrav-
agant design or materials. An initial appropria-
tion of $50 million was authorized for a revolving
fund for the loans.

The Agency established a task force for
rapid implementation of the program. In 1965,
when loans were being made under the program
at an annual rate of about $60 million, the Con-
gress lowered the interest rate on the loans to 3
percent (Section 105 of the Housing and Urban
Development Act of 1965), which resulted in a
loan volume of $100 million during the following
year. The rate before the amendment in 1965
was 4 percent, and the House Committee said, in
reporting the amendment, that the 3-percent rate
would reduce monthly debt service on a typical
dwelling from about $45 to $39. The program
reached a peak of $130 million in 1968. The ag-
gregate of loans under the program exceeded
$574 million.

The elderly housing direct loan program was
very popular with sponsors such as church and
other eleemosynary organizations and builders.
After the subsidy program for multifamily hous-
ing (Section 236 of the National Housing Act,
discussed later) was enacted in 1968, the De-
partment of Housing and Urban Development
stopped making commitments under the direct
loan program, as part of the executive branch
policy of reducing or eliminating direct Federal
loan operations. In this case, the Department
contended that substantially all of the benefits of
the direct loan program, and more, could be ob-
tained under the subsidy program, with addi-
tional costs to sponsors of only relatively minor
finance costs during construction.

A tremendous lobbying campaign to retain
the direct loan program was carried on with the
Department and the Congress. Subsequently, the
Congress increased the amount of the appropria-
tion authority for the program, and the Banking
and Currency Committees attempted unsuccess-
fully to get the Department to revive the pro-
gram.

Direct Loans for College Housing

A program of direct loans for college hous-
ing was authorized by Title IV of the Housing Act
of 1950. It was developed quickly in the
Congress as the result of an unusually effective



effort by college and university presidents who
testified for the program in 1949 and 1950, led
by John A. Hannah, President of Michigan State
College and President of the Association of Land
Grant Colleges and Universities.

The support for the program was based
upon the tremendous increase in college enroll-
ment that started in the post World War 1l era,
the lack of dormitory construction during the de-
pression period and the war, and the desire to
assist returning veterans. This group constituted
a large part of coilege enroliment because the
War had delayed thes! education, but they could
now use the benefits of the Gl Bill. At that time,
the student enrollment of about 2% million,
about half of whom lived away from home, was
overwhelming.

Under the new direct loan program, the
Housing Administrator could make loans to pub-
lic or nonprofit private ‘“‘educational institutions
of higher learning” *% for new or rehabilitated
dormitories or apartments to accommodate stu-
dents or faculty members. The loan amount
could equal 100 percent of total development
cost, the term of the loan could be up to 40
years, and the maximum interest rate was the
rate specified in the most recently issued bonds
of the Federal Government having maturity of 10
years or more, plus .25 percent. The borrower
had to show that he was unable to obtain neces-
sary funds “from other sources upon terms and
conditions generally comparable . . . .”” The con-
struction could not be of elaborate or extrava-
gant design or materials. The borrower was also
required administratively to offer the bonds in
the private market; if no ‘“equally favorable” bid
were received, the Government would then pur-
chase the bonds pursuant to its loan commit-
ment. To obtain funds for loans, the Housing Ad-
ministrator was given an initial $300 million
borrowing authority.

In reporting the bill containing authority for
this program, the House and Senate committees
on Banking and Currency stressed its benefit to
students, explaining how it could reduce dormi-
tory rentals by more than one-half.*?

The program started s!owly because it was
first suspended by the President and then limited
to defense-related loans, in order to conserve
building materials for Korean War purposes. De-
fense restrictions were removed on August 4,
1953, and in 1955 (Section 301, Housing Amend-

4 See Report of Senate Committee on Banking and Currency, No.
892, 81st Congress, 1st Session, on Housing Amendments of
1948, p. 55.

4 |bld.

ments of 1955), a significant change in a prereg-
uisite for borrowing accelerated the use of the
program. Instead of the borrower having to
show, as previously, that he could not obtain
funds from other sources on ‘‘generally compa-
rable” terms, he now had to show only that he
could not obtain funds on ‘“‘equally as favorable”
terms. This also avoided a troublesome problem
of regulating on the earlier prerequisite.

Accordingly, the annual borrowing rate in-
creased to over $300 million in 1955 and stayed
above that amount most of the years until 1969,
reaching a peak of $447 million in 1961.

In 1968 (Section 1705(b) of the Housing and
Urban Development Act of 1968), the Congress
enacted what was referred to as a second pro-
gram of college housing aid in the form of an in-
terest rate subsidy program to back up private
housing loans to colleges. This came at a time
when there was concern about the huge outlays
of Federal funds advanced on college housing
loans, and when there was continuing objection
by the Bureau of the Budget (now the Office of
Management and Budget) to direct loans in gen-
eral.

The new grant authority was made available
to reduce the annual debt service payments on a
private market college loan to the amount of the
annual debt service that it would have had to
pay if it had borrowed under the Government’s
direct loan program. In other words, the college
would end up with the same financial advantage
under either program—the Federal lending rate
was then 3 percent.

Of course, the initial Federal outlay under
the new grant program was only a fraction of
that under the direct loan program. The Depart-
ment of HUD was authorized to enter into con-
tracts with the schools to make these grants
annually. Initially, the total annual grants in any
year could not exceed $20 million.

As explained by the House and Senate
Committees on Banking and Currency in report-
ing the 1968 Act (See House Report No. 1585,
page 102), it was intended that the direct loan
program generally would continue as before for
those institutions which could not borrow in the
private market at reasonable interest rates. It
was expected that public institutions which had
the advantage of Federal tax exemption on their
bonds could borrow privately at sufficiently low
interest rates so that, with the new interest rate
subsidy, they could provide dormitories at suffi-
ciently low rentals. The committee pointed to fur-
ther vast increases in enrollment, due in part to
returning Vietnam veterans.
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In 1969, the volume of direct loans (plus
loans with grant assistance) dropped greatly,
due to the shift in operations under the new au-
thority and a decision to 'stop further direct loans
except where the applicant showed he was not
able to obtain reasonable financing under the
new grant program. The program soon recovered
its volume.

By June 30, 1972, a cumulative total of al-
most $5 billion of college loans had been made,
including over $1 billion of private loans receiv-
ing the grant subsidy.

New commitments under these programs
were terminated January 5, 1973, along with
other housing subsidy operations.

Department of Agriculture Farm and Rural
Housing Program

Experience during the early years of FHA
mortgage insurance showed that this program
was not very effective in small towns and rural
areas. Soma critics blamed this result—or lack
of results—on FHA, alleging indifference on the
part of the agency to the needs of such areas.
More dispassionate analysis, however, suggests
that the reasons for this outcome lie in the na-
ture and the mode of operations built into the
program in its authorizing legislation.

The natural clients of FHA in the private
market were the home builders and mortgage
lenders to whom its services were useful and im-
portant. But in small towns and the open coun-
tryside, professional home builders operating on
any considerable scale were virtually nonexis-
tent, and home mortgage lenders few and scat-
tered. Thus, small town banks, for example, did
not engage in home mortgage lending on a suffi-
cient scale to make it worthwhile to master the
fairly elaborate and sophisticated forms and re-
quirements involved in mortgage insurance. They
were better suited to making farm loans for
such purposes as seed, livestock, and farm ma-
chinery, which involved shorter terms and sim-
pler processing, and which afforded higher
yields and less onerous servicing problems.

Even Federal savings and loan associations
in moderate-sized towns were not greatly at-
tracted to rural areas, in spite of their then-
authorized 50-mile radius of operations. In the first
place, these smaller institutions were even less
attracted to FHA-insured and VA-guaranteed
lending than were their counterparts in the
larger cities. In the second place, relatively small
mortgage loans on scattered sites at locations
remote from the home office were expensive to
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originate, difficult to service, and awkward to
deal with if the property were resold or the mort-
gage went into default. In short, some different
kind of approach was needed if the housing
problems of small towns and open rural country
were to be met—both the needs for farm houses
as such, and those not located on farms but in
populated rural areas.

An Early Approach—The Housing Act of
1949 (Direct Loans): Title V of the Housing Act
of 1949 was an effort to develop such a new ap-
proach. That part of the major 1943 Act author-
ized direct loans for farm dwellings and service
buildings, and also loans and grants to low in-
come farmers for minor repairs to homes and
farm service buildings to eliminate hazards to
health and safety. (Actually, loans for housing
could be made under the original Bankhead-
Jones Act. This was never considered to be a
housing program as such, however, because its
major thrust was toward encouragement of own-
ership of farms of adequate size and equipment,
and in this context housing was considered as
merely an adjunct of the physical plant of the
farm considered as a whole.)

While better adapted to its rural purposes,
the Title V program still was restricted to speci-
fied types of loans on structures actually located
on farms. In 1961, however, these concepts
began a gradual process of enlargement. In that
year, housing loans were authorized to owners
of nonfarm building sites in rural areas (then de-
fined by regulation as open country and towns of
not more than 2,500 population).’® In the follow-
ing year the authority was extended to include
loans to buy previously occupied dwellings and
minimum adequate building sites.?!

Introduction of the Insured Loan—1965: In
these early stages, Farmers Home Administra-
tion, as noted above, made direct loans—i.e.,
loans of Federal funds, on which the Govern-
ment was the mortgagee. In 1965, the Congress
commented that, even with the availability of
such loans, a ‘‘widespread housing credit gap
continues to exist in rural areas despite efforts
of the Federal Housing Administration to reach
farther and more effectively into . . . [these] . . .
areas . . . .” % The proposed new method, it
was explained, would “. . . serve to reduce in
some degree the inequality between urban and
rural families in the fie!d of housing without in-
creasing the strain on the Federal budget.” (Em-
phasis added.)

% Public Law 70, 87th Congress.
51 Public Law 723, 87th Congress.
52 8. Rept. 378, 89th Congress, 1st Session.
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The italicized phrase is worthy of note be-
cause it directs attention to the fact that farm
housing loans, like other efforts at direct lending
for housing purposes, was subject to the con-
tinuing stress between social objectives such as
housing, on the one hand, and budgetary consid-
erations on the other. Direct farm housing loans
(like FNMA mortgage purchases from Federal
funds) were budget expenditures in the year of
disbursement, and hence (if conducted in signifi-
cant volume) had an immediate and substantial
budget impact.

The Congress was quite aware that an effort
to expand substantially the level of rural housing
activity would meet with resistance from the
fiscal authorities of the Executive Branch un'ess
immediate budget impacts could be avoided or
at least greatly minimized. This consideration
may be thought to be the moving factor behind
the adoption of the “insured loan” approach.

The Housing and Urban Development Act of
1965 3 authorized insured loans (described
below) and established a Rural Housing Insur-
ance Fund as a medium for financing them.
While the 1965 legislation extended the direct
loan authorization and established another re-
volving fund to finance it (thereby somewhat re-
ducing its requirements for new appropriations),
it was thus clear that emphasis was shifting from
the use of direct loans to the new insured
loan approach. This shift was confirmed and for-
malized in 1968, when the direct loan revolving
fund was abolished and its assets and liabilities
were transferred to the rural housing insurance
fund.’* Actually, the direct loan program was
not terminated by the 1968 law, which trans-
ferred the loan authorization to the insurance
fund along with the assets and liabilities of the
direct loan revolving fund. However, it has since
dwindled to a very minor part of the total pro-
gram,

The Rural Housing Insured Loan System:
Since the insured loan has become the predomi-
nant form of rural housing finance by the Farm-
ers Home Administration, it is relevant to briefly
summarize how it works, especially because it
differs greatly from the Federal Housing Adminis-
tration’s mortgage insurance system. In simpli-
fied form, the major steps are as follows:

1. Rural home loans are made through
some 1,700 County Supervisors, who are respon-
sible for ascertaining such matters as the eligi-
bility and credit-worthiness of the applicant, the

5% Public Law 117, 89th Congress.
54 Housing and Urban Development Act of 1968, cited supra.

suitability of the proposed site, the unavailability
of private credit in the area at reasonable terms,
etc.

2. The loan is secured by a note and mort-
gage. Farmers Home Administration retains the
mortgage. The note, however, is packaged with
other similar notes to provide the collateral given
for a special type of Government-guaranteed se-
curity representing a sum equal to the sum of all
the principal amounts of the underlying notes, in
denominations of $100,000 or more. These secu-
rities are sold in the private capital markets at
rates determined by conditions in the money
market at the time of sale. Their maturities may
be of varying lengths because they are not con-
trolled by the maturities of the underlying notes.
At maturity, this security may (at the election of
the holder) either be repurchased by the Farm-
ers Home Administration (which thus reacquires
ownership of the package of individual notes) or
be renewed or extended for an additional period.

3. The proceeds of the blanket security
sales are deposited into the Rural Housing Insur-
ance Fund, thus effectively substituting private
investment capital for the Federal funds which
supported the original loan commitment.

4. Farmers Home Administration retains the
mortgages, continues as mortgagee, and serv-
ices the loans.

5. Since the interest cost of the blanket se-
curities exceeds the interest realized on the un-
derlying notes, losses accumulate in the Fund
which are restored annually by appropriations.
(Limiting language in the appropriation act is
also used to put a ceiling on the total volume of
insured loans to be approved during the fiscal
year, which otherwise would be limited only by
the resources of the insurance fund.)

The foregoing description relates to the so-
called block system of financing, which accounts
for the largest part of the Administration’s activ-
ity in the capital markets. A variation not so ex-
tensively used provides for the direct sale of
actual blocks of notes, in packages totaling
$25,000 or more, which may be purchased from
the Administration under a similar guarantee as
to principal and interest.

Summary and Comments: |t may be ob-
served that the farm and rural housing program
has conformed to the pattern of other housing
programs over time, in that by virtue of various
amendments it has become more general in ap-
plication, while at the same time being applied
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to particular and special needs, such as those
for rental housing, for the elderly, for coopera-
tive housing, etc. (It should be mentioned that
the total housing program of the Farmers Home
Administration includes a number of other facets,
such as loans and grants to encourage self-help
housing; loans to families whose property is
damaged or destroyed by disaster; assistance
for certain home improvements, etc. These are
not detailed here because of their relatively
small volume and specialized nature.)

At the same time, the Farmers Home Admin-
istration has been drawn progressively deeper
into the gray area between the actual farm and
the larger towns and cities where the FHA mort-
gage insurance programs are effective. Thus, the
original provision extending the program from
farms to rural areas and towns of not more than
2,500 population was changed by the 1965
amendments to include places up to 5,500 in
population which were rural in character. This
was again revised in 1970 to increase the appli-
cable population limit to 10,000.5°

The level of activity has responded strikingly
to the combination of a wider field of application
and the revised budget treatment made possible
by the use of insured loans. Not until 1963 did
the total activity in a fiscal year exceed $100 mil-
lion. By the time the insured loan procedure was
perfected and established in fiscal year 1967, the
volume had tripled, to a figure of almost $425
million. By fiscal year 1971, it passed $1 billion,
and, in 1973, exceeded $2 billion—a level proj-
ected to be maintained by the 1974 Budget.

Some Comparisons with FHA Mortgage
Insurance: It has already been noted that the
financing system involved in the rural housing in-
sured loan program is altogether different from
that in the FHA mortgage insurance system.
There are also significant differences in the op-
erating methods of the two programs which are
worth noting:

Local Processing and Operating Relation-
ships: FHA deals primarily—indeed almost exclu-
sively—with approved mortgagees and with
builders. Its local offices seldom have any signif-
icant degree of direct contact with the home
buyer or owner. Even the application for mort-
gage insurance must be filed by the mortgagee.
This is in direct contrast with the Farmers Home
operation, in which the applicant comes directly
to the agency’s local office, and the development
of an approvable loan is a process of face-to-
face negotiation between the local officials of

55 Public Law 91-609.
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Farmers Home and the would-be home buyer.
This format necessarily leads to a much closer
understanding of and ‘““feel” for the individual
problems and circumstances of each applicant,
and a much more flexible situation in which to
work out a plan tailored to both his needs and
his income and future prospects.

Servicing: In the mortgage insurance sys-
tem, servicing of insured loans is a function of
the mortgagee (or, in the case of a secondary
holder, of a local private mortgage-servicing
agency on a fee basis). FHA seldom becomes in-
volved until the loan is in trouble, and is not
effectively in a position to work out solutions
until it accepts either assignment of the mort-
gage or conveyance of the property securing the
mortgage.

Farmers Home, on the other hand, services
its individual mortgage loans directly. This keeps
the agency in constant touch with each home-
owner under an insured loan, and provides the
maximum opportunity to initiate corrective meas-
ures at the earliest sign that he is getting into
difficulty. The avoidance of foreclosure and indi-
vidual hardship is thus greatly facilitated, as well
as the minimization of losses to the insurance
fund.

Participation of Local Lending Institutions:
In the FHA mortgage insurance system, most
loans are originated by local lending institutions.
Even if the mortgage is later sold to a secondary
holder, it is common for the originating mortga-
gee to hold the loan on its books for servicing
on behalf of the secondary investor. Cumula-
tively, this volume of business has an important
effect in strengthening local lending institutions
and enhancing their ability to contribute to the
development of the local economy and the solu-
tion of housing problems in their areas.

By contrast, the Farmers Home insured loan
system effectively substitutes private capital for
Federal funds, but it derives this capital largely
from the national capital markets. Thus its inves-
tors are generally not only remote geographically
from the areas served, but equally remote in
function from housing and even from mortgage
lending as such. They have no reason to take
any interest whatever in individual loans, since
the basic security for their investment—ostensi-
bly the groups of loans underlying their securi-
ties—is in fact the unconditional Government
guarantee of their investment as to both princi-
pal and interest. Servicing of the individual
loans, as noted above, is performed by the
Farmers Home Administration, and the ultimate
investor has little or no incentive to be con-
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cerned with whether such servicing is done well
or poorly. This general format of operation ob-
viously has little or no impact on the practices
or mortgage lending capabilities of local lending
institutions in rural areas.

The Veterans Housing Program

Early in 1944, with more than 11 million
Americans in arms and the peak still a year
away, committees of the Congress were engaged
in postwar planning for World War |l service
people. The postwar readjustment of the young
men and women then in uniform loomed as a
major social and economic problem, especially
to those in the Congress and the veterans orga-
nizations who remembered World War | and
were determined that its harsh aftermath of
neglect of ex-servicemen must not be repeated.

When the Congress was considering in 1944
what form of housing credit assistance should be
provided for future World War i veterans to help
them in their readjustment to civilian life, they
were principally influenced by the following con-
siderations:

1. Veterans generally would be young men
(and women) who would be establishing house-
holds, but as a consequence of long service at
military pay levels, most of them had been de-
prived of a normal opportunity to develop a sub-
stantial accumulation of savings.

2. During the war years, civilian workers
generally had been employed at favorable pay
rates, and because of their accumulation of sav-
ings they would be in a commanding position to
compete for the limited supply of available hous-
ing in the immediate postwar years.

3. It was important that the postwar read-
justment effort by designed to stimulate redi-
rection of liquid capital—which had been
accumulated during war years when normal in-
vestment outlets were restricted—into normal
peacetime avenues.

4. Conventional—and even Federal Housing
Administration insured Section 203(b) home pur-
chase loans—at that time required equity pay-
ments that would preclude many future veterans
from obtaining financing.

5. The veterans—with few exceptions—
would be first-time home buyers lacking experi-
ence in real estate transactions, and should be
protected somehow against paying excessive
prices for housing.

Development of the Home Loan Guaranty
Approach: The Congress sought an approach
which would take all these considerations into
account, and which in addition would involve a
bearable public expense.

Among the alternatives for consideration
were the making of direct loans to all eligible
veterans, or the payment to each home buying
veteran of some sort of grant. To be effective,
loans or grants would at least have to equal the
lender’s probable requirement of an equity pay-
ment. With a potential eligible veteran population
of 11 to 15 million, the cost of either direct loans
or equity grants would have been tremendous
and probably not acceptable from the standpoint
of the Federal budget despite the popularity of
the purpose.

From the Congressional Committee delibera-
tions, after consulting leaders in the home mort-
gage sector and veterans affairs leaders, there
evolved a new concept—that the government
would provide a practical substitute for (or the
equivalent of) a downpayment by protecting the
lender against loss on 100 percent mortgage
loans with a guaranty that would operate as to
the top portion of the loan. In other words, the
guaranty by the Federal Government would serve
as the practical equivalent—from a lender's
standpoint—of the cash equity investment
(downpayment) called for under conventional
mortgage lending standards.

Thus the resulting act—the Servicemen’s
Readjustment Act of 1944, more familiarly known
as the Gl Bill of Rights—introduced quite a new
form of housing credit assistance for the special
benefit of veterans. It authorized the Veterans
Administration to guarantee lenders against loss
on home mortgage loans, up to the lesser of 50
percent of the loan amount, or $2,000. (This
figure quickly proved to be too small to be effec-
tive in the market, and in the following year it
was increased to $4,000.)

Operation of the Guaranty: Under the guaranty
concept, the percentage of loan guaranty stays
constant throughout the life of the loan, so that
as the loan debt is reduced, the amount of the
guaranty payable is also reduced. Thus, a 60
percent guaranty (the present statutory percent-
age, substituted for the original 50 percent cov-
erage in 1950 (Public Law 81-475)) on a loan of
$20,000 ($12,000 guaranty) becomes a $9,000
guaranty when the loan is reduced to $15,000.

The lender's only risk of loss under the
guaranty concept is the relatively remote possi-
bility that between the time of loan origination
and ultimate default and foreclosure, the value of
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the security might depreciate to the point where
it would be less than the nonguaranteed portion
of the remaining unpaid mortgage loan. Admit-
tedly, this can happen—as in the case, for exam-
ple, where the mortgaged property is destroyed
by disaster, or in the occasional ‘“ghost town”
situation which can arise when a major military
base is closed down. Statistically, however, such
cases—however painful for those involved—are
rare enough to be insignificant in the workings
of a nationwide guaranty system involving mil-
lions of loans.

The investment of billions of dollars in guar-
anteed loans by prudent institutional investors
is the best evidence that they—as well as the
VA—consider such loans to be virtually riskless as
a practical matter.

The authority of the VA to guarantee home
loans was not restricted by a statutory dollar
limitation, either on a single loan or on the total
program. Consequently, whenever a lender is
willing to accept the VA guaranty as a sufficient
protection against possible future loss, the home
loan is eligible for guaranty regardless of its
amount, provided that amount is not more than
the VA’'s reasonable value determination (de-
scribed below) for the home, and that the bor-
rower is a satisfactory credit risk and has (or
can reasonably be expected to have) the requis-
ite income to repay the loan in accordance with
its terms.

Obviously, a $12,500 guarantee on a $62,500
loan provides only 20 percent guaranty cover-
age, and the full 60 percent coverage is not
available on a loan of more than $20,833. In the
larger as well as the smaller loans, however, that
part of the total loan which is most vulnerable to
loss is guaranteed. Thus, loans in the $40,000-
and-over bracket are not uncommon in present-
day VA experience. Only about 20 percent (in
number) of the recent VA loan volume, however,
involves loans in excess of $33,000.

Protecting the Veteran from Excess Costs:
The concern of the Congress that veterans be
protected against paying more for housing than
it was worth resulted in a unique statutory stipu-
lation—that no loan would be eligible for guar-
anty if the purchase price or cost of the dwelling
or farm residence to be purchased or con-
structed with the loan proceeds exceeded the
“reasonable normal value” of the property as
determined by appraisal. This was later modified
to “reasonable value” as determined by the Ad-
ministrator, and made applicable to the maxi-
mum loan amount rather than the purchase
price. (The Veterans Administration has found,
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since this change in the law, that 10.7 percent of
the home loans guaranteed involve a cost or
purchase price to veterans in excess of its ‘“rea-
sonable value” determination.)

Defaults: VA’s guaranty is payable in cash.
The law specified that in the event of default
in the payment of any loan guaranteed by VA,
the holder of the obligation shall notify the Ad-
ministrator, who ‘“shall thereupon pay to such
holder the guaranty . . . ” regardless of the con-
dition of the property (if properly insured)—even
including its total destruction.

Very early in the program, the Veterans Ad-
ministration recognized that if the interests of
the Government were to be protected when fore-
closure of guaranteed home loans was in pros-
pect, some measure had to be taken to prevent
the holder of a defaulted loan from acquiring the
security property at a foreclosure sale for a
nominal bid (or for less than the nonguaranteed
portion of the loan) and thereafter selling the
property for a price substantially in excess of
the nonguaranteed loan amount, resulting in a
windfall to the lender at the expense of the Gov-
ernment. It was also recognized that large inves-
tors in mortgage loans were reluctant or unwill-
ing to manage and dispose of properties
acquired in foreclosure sales as a result of
defaulted loans.

To protect the financial interests of the Gov-
ernment and to overcome the investors’ potential
problems, the Agency provided in the loan guar-
anty regulations for the establishment of what is
called an “upset price” or “specified amount’—
that is, the current value which the mortgage
holder must attribute to the foreclosed real es-
tate in the accounting incident to the settlement
of the VA’s guaranty liability.

This practice fully protects the lender, and
at the same time protects the VA from having to
make excessive payments on account of the
guaranty.

VA will pay the lender the difference be-
tween the outstanding indebtedness (including
accumulated interest and other charges) and the
“specified amount,” so long as this difference
does not exceed VA’s guaranty liability. Should
the mortgage holder have to acquire the prop-
erty because none of the other bids is as much
as the “specified amount,” it may exercise one
of the following options:

(1) Notify VA that it intends to retain title to
the property and effect a private sale for the
best price obtainable. As a practical matter, this
is done only if the holder is convinced that it



can realize net cash proceeds in excess of the
VA’s “specified amount.”

(2) Exercise its right under the VA regula-
tions to transfer title to the property to the VA
for payment of its “specified amount.” This pay-
ment, coupled with the guaranty payment, makes
the lender whole, and the transaction is con-
cluded. VA then proceeds to recoup its invest-
ment by effecting a sale of the property for the
best possible price.

Establishment of Debts Against Defaulted
Veterans: From the start of the home loan guar-
anty program, the Veterans Administration took
the position that the guaranty benefit is an enti-
tlement to have the loan guaranteed—not an en-
titlement to have a guaranty paid on the veter-
an’s account with no consequence to the
borrower.

On this basis, VA seeks to effect collection
of these losses from the defaulted borrower as a
matter of regular practice—through negotiation
where possible, but, if necessary, through the
courts. This practice is in marked contrast to
that of FHA (except for Title | loans), where
claims against defaulted borrowers are seldom
pressed once the insurance claim has been set-
tled.

Because of the legal situation in respect to
defaulting mortgagors, the agency goes to great
lengths to inform prospective borrowers of their
potential indebtedness to the Government should
default and foreclosure occur. In addition, when
defaults are reported to the agency by the hold-
ers of guaranteed mortgages, agency personnel
write to or otherwise contact the defaulted
homeowner and encourage him and the lender
to work out a mutually satisfactory cure of the
default. Other supplemental servicing is under-
taken as may be necessary, including, in ex-
treme cases, taking an assignment of the mort-
gage from the holder and working out a solution
with the veteran directly.

The Congress is well aware of the VA's
guaranty recovery rights and has not seen fit to
change those rights. VA itself has not sought any
change—believing that the potential of an in-
debtedness to the Government is an important
factor in the low foreclosure experience of VA-
guaranteed home loans. Moreover, Congress has
vested the agency with broad authority to waive
payment of a veteran's indebtedness to the VA
where this is warranted by the particular circum-
stances of the veteran concerned.

During the lifetime of the Loan Guaranty and
Direct Loan programs (1944 through FY72), VA

has collected from indebted veterans a total of
$71.4 million, or about 25 cents per dollar, of in-
debtedness established against veteran mortgagors.

Use of Fee Appraisers: From the outset of
the home loan guaranty program the VA oper-
ated with a small salaried staff of appraisal tech-
nicians who review, supervise, and supplement
the appraisal activity of approved local private
appraisers who report to the agency on a fee
basis. The fee is paid by the veteran, lender,
builder, or seller requesting the appraisal (or by
the VA in cases in which the agency itself re-
quests that the appraisal be made). All requests
for appraisal must be submitted to the local VA
office in the area, and that office assigns the re-
quest to an approved fee appraiser. Upon re-
ceipt, the appraisal report is reviewed by a sala-
ried technician, and approved or adjusted. Based
on the determinations of the VA, a Certificate of
Reasonable Value is issued to the requestor.

Coordination with FHA: Because of the ob-
vious similarity in the purposes, if not the tech-
niques, of VA and FHA, it became necessary for
both agencies to be aware of and work out con-
sistent or compatible procedures and regulations
on matters affecting lenders and builders who
are participants in both the VA and FHA pro-
grams. As a result of such coordination, the VA
has adopted FHA’s minimum property standards;
approves, for VA purposes, construction mate-
rials and contruction techniques accepted for
FHA purposes by its engineering staff; and both
agencies accept for their respective purposes
construction compliance inspections of the other
agency.

Direct Loans: There was no direct loan au-
thority until the Housing Act of 1950 (previously
cited) was enacted.

A very large volume of guaranteed loan
cases (almost 542,000 in 1947 alone) was proc-
essed by the Veterans Administration in the first
5 years, but these cases originated almost en-
tirely from metropolitan areas. Members of Con-
gress representing rural areas found that their
veteran constituents were being denied the op-
portunity to purchase homes in their districts be-
cause, as a practical matter, private lender
financing on a no-downpayment, 4 percent inter-
est (the program rate at that time), long term
basis was simply not available in these areas.

In an effort to place rural area veterans
more nearly on a parity with veterans in urban
areas, the Congress authorized the Veterans Ad-
ministration to make direct loans on the same
terms authorized for guaranteed loans, whenever
the VA finds that guaranteed loan financing ‘“is
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not generally available in any rural area or small
city or town” (not near a large metropolitan
area), and the veteran

. shows to the satisfaction of the Administrator that . . .
he is unable to obtain from a private lender in such hous-
ing credit shortage area, at an interest rate not in excess
of the rate authorized for guaranteed home loans . . . a
loan for such purpose for which he is qualified. (38 USC
1811)

Although the original direct loan authorization
was temporary, the Congress continued to ex-
tend or renew the authority, and existing law no
longer contains a cutoff date for making direct
loans.

There are 3,094 counties and independent
cities in the United States. The Veterans Admin-
istration has designated 2,092 of them as wholly
eligible for direct loan financing; 254 are partially
eligible, and 748 are ineligible. (The VA estimates
that only 19.2 percent of the veteran population
resides in areas eligible for direct loan financing.)

Referral of Approved Loans: In 1970, VA
tried out a program to refer to private lenders
those loans already approved for direct financ-
ing. Through this process, it was hoped to make
doubly sure that direct loans were made only
when private financing was not available on rea-
sonable terms to the veteran. This effort re-
sulted in placing about 30 percent of the direct
loan cases with private lenders. Because of this
success, VA has established a continuing direct
loan referral procedure which eliminated some of
the delays experienced under the earlier proce-
dures. In fiscal year 1972, VA placed with private
lenders 16 percent of the total number of loans
referred, in spite of relatively tight market condi-
tions.

Characteristics: Direct loans, because they
are restricted to rural areas that lack private fin-
ancial resources, differ significantly from guaran-
teed loans in a number of characteristics. The
average home purchase price and loan amount
is lower than for guaranteed loans. Because di-
rect loans are made in areas of relatively low
population density, existing and previously occu-
pied properties dominate direct lending much
more than lending under the guaranty program.
VA direct loans are closed by fee personnel—at-
torneys, title companies, etc.

Changes and Improvements in Law Since
1944: The original law has gone through many
refinements, improvements, and updatings since
the original enactment in 1944, While many of
the changes were significant, it would appear
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that only the first of those listed below repre-
sents a conceptual change from the original
basic approach.

Reasonable Value: In the original law, it was
the purchase price (not the loan) which could
not exceed VA's determination of reasonable
value. In 1968, this reasonable value determina-
tion was changed to apply to the loan, permitting
veterans to pay a higher price where they chose
to do so and their incomes permitted carrying
the larger debt.

Direct Loans: As noted above, direct loans
were not authorized in the 1944 legislation but
were included in the Housing Act of 1950 in re-
sponse to a demonstrated need in small areas
where lenders could not or were not willing to
make home mortgage loans secured by the top-
of-the-risk guaranty offered by VA. Originally, the
maximum direct loan was $10,000—subsequently
increased to a present maximum of $21,000 (with
$25,000 allowed in areas “where cost levels so
require’).

Interest Rates: Originally, and until 1966, the
Congress established by law the interest rates
which could be charged on VA loans. Under this
system, changes to meet market conditions often
lagged far behind the need and, in those periods
of lag, VA loans were not generally acceptable
to lenders. In recognition of the protracted diffi-
culty that this caused for both the veterans and
the home mortgage lenders, the VA Administra-
tor was authorized in 1966 to establish interest
rates not to exceed those set from time to time
under FHA's Section 203(b)(5). Currently, FHA
203 and VA rates are the same.

Increases in Guaranty Limits: The 1944 leg-
islation provided a guaranty for the lesser of 50
percent of the loan and $2,000. The 50 percent
factor remained in effect until 1950, when it was
changed to 60 percent, where it is today; the
maximum guaranty amount was increased in
1945 to $4,000, thence to $7,500, and still later to
$12,500, where it is today.

Expiration Dates for Eligibility: Earlier legis-
lation limited the period of time before which eli-
gible veterans must use their entitlement to
housing finance. In 1970, expiration dates were
dropped, and eligibility was restored for all vet-
erans who had used less than their full entitle-
ment.

Special Provision for Federal Savings and
Loans and National Banks: The present law pro-
vides that any loan, at least 20 percent of which
is guaranteed by the VA, may be made by any



national bank or Federal savings and loan asso-

ciation without regard to the limitations and re-
strictions of any other law relating to ratio of
loan to value; maturity of loan; requirement for
mortgage or other security; dignity of lien; or
percentage of assets which may be invested by
such institution in real estate loans.

New Types of Home Financing: In 1970,
three new types of home financing were included
in the guaranty authorization—mobile homes, con-
dominium units insurable under Section 234 of
the National Housing Act, and refinancing of lien
indebtednesses on properties owned or occupied
by veterans as their homes. The authorization
was also expanded to permit direct assistance to
paraplegics for specially adapted housing, re-
gardless of the area located.

Earlier Provisions Dropped: Three other
provisions of the legislation, no longer in effect,
are worth mention.

1. Until veterans of the post-Korean period
were made eligible, no fee or premium had been
charged. A fee of .5 percent of the loan was es-
tablished for the new group, to be advanced and
included in the mortgage, but this fee was
dropped entirely as to all applicants in 1970.

2. From inception until 1953, when it was
dropped, a small subsidy or ‘‘gratuity payment”
(the lesser of 4 percent of the guaranty of $160)
was made to the mortgagee on behalf of the vet-
eran and applied to his loan (principal, interest,
or both) in accordance with his instructions.

3. Originally, the law required that all loans
to be guaranteed must be submitted to, and ap-
proved by, VA before closing. This resulted in
processing delays and dissatisfaction by both
borrowers and lenders. To meet this problem,
Congress extended to specific classes of lenders
(national banks, savings and loan institutions, in-
surance companies, etc.) the option of proceed-
ing to loan closing as soon as VA’s ‘“‘reasonable
value” determination had been received. These
“supervised lenders” were given an automatic
guaranty for loans made in accordance with ap-
plicable requirements, thus minimizing process-
ing time. In later years, when VA had acquired
more experience and had been more adequately
staffed, most lenders submitted loan applications
for approval and issuance of a guaranty commit-
ment prior to closing—although the ‘“‘automatic
guaranty’ procedure still may be used.

Universe of Eligible Applicants and Program
Accomplishments: With the restoration of ex-
pired eligibilities in the 1970 amendments, all of

the World War Il veterans .and about 1.2 million
veterans of the Korean conflict regained their
unused entitlements—a total of approximately
13.9 million veterans. Including these, and some
who have partially used their entitlements but
not more than $7,500, nearly 27 million veterans
and eligible service people were eligible for VA
loans as of June 30, 1972. The table below pro-
vides some indication of the age of the entitle-
ments, from latest to earliest.

Service Era Number (in thousands)
with entitlements

Eligible service people 1,982

Post-Korean Period (11/55 to —) 9,034

Korean Conflict 3,257

World War |l 12,698

Total 26,971

Although more than half of the eligibles are
World War Il and Korean Conflict veterans, logic
and recent experience indicate that their housing
needs are largely satisfied—only about 16 per-
cent of the fiscal year 1972 loans were to this
group.

Loan Authorization: There is no dollar limit
in the statute on VA’s authority for loan guar-
anty. Direct loans are limited; $707 million of di-
rect loan authority remained as of June 30, 1972.

Cumulative Business: Through the end of
March 1973, VA had made over 8.7 million di-
rect, guaranteed, or insured loans totaling nearly
$100 billion. The initial contingent liability for
these loans was a litile over half that amount
(about $53 billion), the balance of the risk being
assumed by lenders. At this same time, nearly
4.8 million loans totaling $54 billion were fully
repaid, and VA’s contingent liability for the re-
maining loans outstanding stood at about $23.5
billion of the $45.5 billion outstanding.

Fewer than 4 percent of the cumulative
number of loans made have been direct loans,
and VA has had to pay claims on relatively few
of either type—about 3.3 percent of the total
number.

Loan Characteristics: Since 1944, about 71
percent of the loans quaranteed by VA have
been on a no-downpayment basis. In more re-
cent experience (January-March quarter of 1973),
75 percent of those submitted to VA for approval
before closing had no downpayment, and 55 per-
cent of those closed by ‘'supervised lenders”
(prior to VA approval) were 100 percent loans.

Cumulatively, loan amounts have averaged
$11,500, but rising costs have meant that the
trend of this average is upward. In fiscal year
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1972, guaranteed loans averaged $22,440 and di-
rect loans $15,180—an increase of 7 percent and
11 percent, respectively, over fiscal year 1971
experience. In the first 3 months of fiscal year
1973, the average guaranteed loan was $23,456,
over $1,000 above the 1972 average. Other char-
acteristics of loans in this recent period are ex-
pressed in the table below.

Type % With % With Total
Down- 100 % %
payments  Financing
New homes 40 23 28
Existing Homes 60 77 72
100 100 100
Percent of Total 27 73 100

On an average, the veterans assisted by these
loans were applying about 35 percent of income
to housing expenses.

Finally, as to the types of lending institu-
tions making these loans: Real estate and mort-
gage companies have led the field since about
1950, and, in the 2-year period, fiscal year 1971
and fiscal year 1972, made over 65 percent of
the total loans guaranteed (compared with their
cumulative average of 44 percent). Savings and
loan institutions and commercial banks made ap-
proximately 30 percent of the loans in the 2-year
period; 5 percent came from mutual savings
banks, and a smattering from insurance compa-
nies, individuals, and others.

Funding: When the Servicemen’s Readjust-
ment Act of 1944 became law, and until July 1,
1961, all administrative expenses and program
expenditures were paid for from appropriated
funds. With the establishment of the loan Guar-
anty Revolving Fund in July 1961, the Fund be-
came responsible for program expenditures
(guaranty payments, payments for properties ac-
quired from lenders, property management ex-
penses, brokers’ commissions, etc.), limiting ap-
propriation requests to the funds required for
salaries and other administrative expenses. In
the 11-year span fiscal year 1962 through fiscal
year 1972, there have been no direct appropria-
tions for operations of the Revolving Fund, ex-
cept for $21,952,332 for insufficiencies resulting
from sales of mortgage pool participation certifi-
cates sold between 1964 and 1969.

From 1944 through fiscal year 1972, total
program expenditures for the Loan Guaranty
Program (cumulative), were $4.2 billion. Total re-
ceipts from operations, sale of loans, and sale
of participation certificates (also cumulative),
through June 30, 1972, were $3.5 billion. Thus,
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total cumulative expenditures exceeded receipts
by $672.2 million; however, all but $99.7 million
of this amount represented assets in the form of
loans, real property, and accounts receivable,
which eventually will be liquidated and deposited
into the Fund.

Through fiscal year 1972, appropriations for
salaries and other administrative expenses were
$472 million. This amount, plus an operating loss
of $99.7 million, as noted above, results in a
total loan guaranty program cost of $571.1 mil-
lion for the 28-year period. During the same pe-
riod, the program produced private credit assist-
ance of more than $90 billion for veterans.

This total program cost does not take into
account the net gain from direct loan operations
of $251.2 million as of June 30, 1972. If such
gain is taken into account, a total cost of $320.5
million is derived for the combined operations of
the loan guaranty and direct loan program (ex-
cluding payments of $403.9 million under the
gratuity provision no longer in effect).

Funding the Direct Loan Program: As noted
above, Direct Loan Revolving Fund was estab-
lished in 1950. Cumulatively, through June 30,
1972, income from program operations exceeded
expenses and losses by $251.3 million. From
time to time, pursuant to specific statutory au-
thorization, direct loan retained earnings have
been transferred to the Loan Guaranty Revolving
Fund. The total transferred through fiscal year
1972 is $128.2 million. Retained earnings in the
Fund on June 30, 1972, were $123.1 million. At
the close of fiscal year 1972, there also was a
total direct loan availability of $707 million.

Funding by Sale of Loans, Pooling of Mort-
gages, and Sale of Participation Certificates: In
the Loan Guaranty Program, the Veterans Admin-
istration in most instances effects the sale of a
property acquired from a lender who foreclosed
a guaranteed loan (hence the term ‘“acquired
property”) by taking back a note and mortgage
or deed of trust from the purchaser for the dif-
ference between the sales price and the pur-
chaser’s downpayment, if any. These loan assets
are called vendee accounts. These accounts are
offered for sale to private investors from time to
time under a Repurchase Agreement which obli-
gates the VA to “buy back” the loan, if and
when a serious default develops at the same
price (percentage of par) at which the loan was
purchased by the investor initially. Through this
technique, the Loan Guaranty Revolving Fund
has developed receipts amounting to $1.3 billion.
The premium realized on loans so sold was $9.1
million through fiscal year 1972.



In the Direct Loan Program, the VA is au-
thorized to sell loans in its portfolio for such
prices as the Administrator determines to be rea-
sonable under prevailing mortgage market condi-
tions, and to guarantee such loans, when sold,
up to 60 percent of the loan amount, or $12,500,
whichever is less. From 1950 through fiscal year
1972, VA sold directly to investors $728.1 million
of its direct loan portfolio.

In addition to the foregoing, VA has the au-
thority to set aside direct loans and vendee
accounts in mortgage pools with the Federal
National Mortgage Association and other Gov-
ernment agencies. Under the mortgage pool
arrangement, VA retains ownership and servicing
of the loans set aside. Principal and interest
collections from loans set aside are deposited
with GNMA (Government National Mortgage As-
sociation) as Trustee for the various Trusts used
for the retirement of participation certificates and
for payments of interest to participation holders.

With respect to the loans thus set aside in
trust, interest income has not fully covered inter-
est expense on the participation certificates. This
shortage has been covered by appropriations in
the amount of approximately $22 million.

Program Summary: In the main, the objec-
tives of the Veterans Housing Program today and
the means of accomplishing them are still fully
compatible with the original concepts. The fol-
lowing summary of the outstanding features of
the system is as current now as when it was is-
sued by the then-VA Administrator in a 1954 re-
port:

The salient features of the loan guaranty machinery
may be summarized under three main headings.

The first covers those characteristics of the loan that
provide particularly advantageous financing terms to veter-
ans. The distinctive elements of the GI loan from that
viewpoint are: (1) A low, effective interest rate; (2) Long
loan amortization periods; (3) Absence of a requirement for
initial equity; (4) Absence of a charge or premium for the
guaranty or insurance; (5) Prohibition of mortgage broker-
age commissions; (6} Option of accelerated repayment
without penalty; (7) Various beneficial provisions of the VA
regulations designed to assist veterans in temporary straits
which are incorporated into the loan contract by reference.

The second related to the reasonable value rule, which
requires that the purchase price or construction cost of
property to be acquired with the aid of a Gl loan may not
exceed the amount determined to be the reasonable value
by a proper appraisal made by the VA. This ‘value protec-
tion’ has been buttressed by the incorporation of minimum
property requirements which set forth quality standards for
dwellings.

The third feature comprises those terms of the guar-
anty contract that make the Gl loan plan attractive to lend-
ers and holders. The elements are:

1. The incontestability of the guaranty or
certificate;

insurance

2. The prompt cash settlement of claims filed after de-
fault;

3. The opportunity to adjust the terms of the loan con-
tract within statutory limitations, according to the agreed
wishes of the veteran and holder and the consent of the
VA, in order to prevent or cure a default or to avoid fore-
closure;

4. The payment of interest on amounts owing until
date of foreclosure sale or conveyance;

5. The option of conveyance of acquired security to VA
or its retention under a net settlement plan, whenever the
value of the security exceeds the unguaranteed portion of
the loan;

6. The assumption of risk of loss and of waste to se-
curity property by VA from the date of notification of elec-
tion to convey;

7. The maintenance of the full initial guaranty ratio
irrespective of any damage or destruction to the im-
provements to real estate at or prior to the time of fore-
closure or other liquidation, provided hazard insurance cov-
erage has been maintained as required by VA regulations;

8. The allowance of all reasonable foreclosure costs in
claims filed;

9. The acceptance by VA of the same quantum and
quality of title as acquired by the holder.

There is one major difficulty affecting the
current program which is not related to the basic
machinery of the plan. This is the rapid increase
in the cost of housing, especially during the last
decade, which necessitates larger mortgage
loans with the result that many lower and lower-
middle income veterans cannot afford to take on
the necessary monthly payments. Nevertheless
the existence of these 100 percent, 30-year,
guaranteed loans continues to make homeowner-
ship a reality for many thousands of veterans
each year, so long as the VA interest rate bears
some reasonable relationship to the market.

Credit Aids for New Communities

Since 1965, the Congress has authorized an
accumulation of different forms of credit aids to
encourage the development of “new towns” or
“new communities.”

These terms have been used in somewhat
different senses, but basically they refer to a de-
velopment larger than a typically large subdivi-
sion, with the self-contained features of a city
such as schools, shopping areas, recreational
and cultural facilities, a proper balance of hous-
ing for all income levels, and job producing ac-
tivities through business, commerce, or industry.
Any employment outside the new community
must be nearby and reasonably accessible. A
new community need not be remote from exist-
ing cities, and can adjoin or be within an exist-
ing urban area if it meets the other standards.

A basic feature of a new community is plan-
ning—both of the development itself and its
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relation to the comprehensive planning by the
appropriate public planning body for the area.

Federal assistance for the development of
new communities follows decades of increasing
interest in them as alternatives to simply revi-
talizing cities and extending suburbs to take
care of the rapidly increasing population of the
United States. The problems giving rise to spe-
cial Federal credit aids for new communities
were expressed by the Congress in its finding
that:

. . . desirable new community development on a signif-
icant national scale has been prevented by difficulties in
(1) obtaining adequate financing at moderate cost for enter-
prises which involve large initial capital investment, exten-
sive periods before investment can be returned, and irregu-
lar patterns of return; (2) the timely assembly of sufficiently
large sites in economically favorable locations at
reasonable cost; and (3) making necessary arrangements,
among all private and public organizations involved, for
providing site and related improvements (including streets,
sewer and water facilities, and other public and community
facilities) in a timely and coordinated manner.56

Before this Federal assistance, several
score developments had been classified as ac-
tual “‘new towns.” It was also true that the Gov-
ernment had built or assisted a few such entities
in the past, such as the three ““greenbelt” towns
and the towns needed at AEC installations.

Because the housing construction itself in a
new community could be assisted under the reg-
ular FHA programs, the credit aid sought was
primarily for the development of the site from
raw land and the installation of utilities. As will
be shown, other structures came to be assisted
also.

Mortgage Insurance for Land Development

In 1965, HHFA proposed a new mortgage in-
surance program for land development needed
by new communities, but the Congress consid-
ered it too ambitious without further study,*” and
enacted a truncated program of “land develop-
ment.”

Notwithstanding that change, the program
authorized (Title X of the National Housing Act)
helped meet a great need of subdivision and
smaller residential builders. Until then, there had
been no Federal credit aid for the development
of raw land into building sites. Accordingly, de-
veloped land for home builders, especially small
builders, became extremely scarce, and the

% Section 710(e) of the Housing and Urban Development Act of
1970.

37 Report of House Commitiee on Banking and Currency on the
Housing and Urban Development Act of 1965 (H. Rept. 365,
89th Congress, 1st Session}, pp. 15 et seq.
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price of land rose proportionately more than any
other item of housing construction. The limited
number of entrepreneurs developing sites could
charge very profitable amounts for land.

By the beginning of last year, 27 mortgages
had been insured under the new Title X, totaling
about $43 million, and involving over 21,000 lots.
These were land development rather than new
community projects, and the whole program did
not constitute as extensive an operation as might
have been expected. Land development is inher-
ently speculative, and the statute prohibited
mortgage insurance unless the project repre-
sented a good insurance risk. This made proc-
essing through regular FHA procedures difficult.
Also, the mortgage insurance was quite limited
in amount by its fixed ratios to value and cost. It
could not exceed (1) 75 percent of the value of
the completed land development; nor (2) the
total of 50 percent of the land value before de-
velopment, plus 90 percent of the cost of devel-
opment.

The new communities proposal first made by
HHFA in 1965 was made a part of the Title X
mortgage insurance authority by the Demonstra-
tion Cities and Metropolitan Development Act of
1966. To be eligible, a proposed new community
had to be of such size and scope as to make a
substantial contribution to economic growth of
the area in the form of economies in provision of
improved housing sites; adequate housing for
those employed in the area; maximum accessi-
bility to industrial and other employment centers
and to commercial, recreational, and cultural fa-
cilities in or near the new community; and maxi-
mum accessibility to any major central city in
the area. The development had to be approved
by the local governing body.

This was the rhetoric of new communities,
but so long as the program was restricted to
mortgage insurance it remained essentially land
development, as described above.

Federal Guarantee

Recognizing the ineffectiveness of mortgage
insurance to generate an adequate volume of
credit for new community development, HUD rec-
ommended in 1968 an entirely new additional as-
sistance program based on the Federal guaran-
tee of bonds and other obligations issued by the
private developer of the new community. This
meant that the Government would guarantee,
backed by the full faith and credit of the United
States, the payment of the principal and interest
on the obligations of the private developer, if
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sold to investors or at public sale as approved
by HUD after it had approved all other prerequi-
sites with respect to the development. That pro-
gram, which included certain supplemental
grants for public utilities and other facilities, was
enacted as Title IV of the Housing and Urban
Development Act of 1968.

In reporting on the legislation, the Senate
Committee on Banking and Currency emphasized
the obstacles to financing without the potent
guarantee assistance,’”® saying that a single
large project could require as much as $50 mil-
lion in borrowed funds at one time for a rela-
tively new type of investment. Also, during an
extended planning and development period,
large expenditures would be necessary for debt
service, overhead, and taxes, while income
would not start for several years. The guarantee,
said the committee, would make investors, in-
cluding those not interested in the usual mort-
gage investment field, willing to provide financ-
ing geared to the realities of internal cash flow
in new community developments.

This guarantee program was reenacted with
broader scope and further supplemental financial
aids, as discussed below, in Title VIl of the
Housing and Urban Development Act of 1970.
The major functions in the program were placed
under a new ‘“Community Development Corpora-
tion” in HUD, with a five-man board of directors,
including the Secretary of HUD and three per-
sons appointed by him. One director, to be ap-
pointed by the President with the advice and
consent of the Senate, serves as General Man-
ager of the Corporation.

A new community project under the guaran-
tee program includes the development of land
and the provision of utilities and other facilities
for residential, commercial, industrial, or other
uses. It also includes the construction of build-
ings to be owned and maintained by the resi-
dents of the community under joint or coopera-
tive arrangements. The development has to meet
the same standards as under the earlier
program, including requirements concerning
planning and a substantial provision of housing
for low and moderate income persons. It must
also assist the local home building industry and
encourage its broad participation, particularly
the small builders.

The amount of obligations which could be
guaranteed for a project was increased to the
sum of 80 percent of the value of the real prop-

% Report of Senate Committee on Banking and Currency on the
Housing and Urban Development Act of 1968 (S. Rept. 1123,
90th Congress, 2nd Session), p. 48.

erty before development, and 90 percent of the
actual cost of land development.

The 1970 Act extended the guarantee pro-
gram to locally authorized public agencies and
permitted their obligations to be issued up to
100 percent of those items, but provided that
such obligations could not be guaranteed if ex-
empt from taxation. Grants by HUD are author-
ized to compensate the public agencies for loss
of the interest rate advantage of tax exemption,
but State legislation normally would be required
to make the obligations taxable.

HUD (through the Community Development
Corporation) is authorized to establish maximum
interest rates and other terms of the obligations
it guarantees, and to charge fees for insurance
looking toward a self-sustaining revolving fund.

Guaranteed obligations are authorized up to
$500 million, and the maximum for each develop-
ment is $50 million.

The changes made by the 1970 Act were set
in the context of an extensive legislative state-
ment on national urban growth policy. That state-
ment established standards for the development
of such a policy and required the President to
submit a Report on Urban Growth every 2 years,
beginning in 1972, giving prescribed information
on urban growth and recommending any legisla-
tion considered desirable.

Federal Aids Supplemental to the Federal
Guarantee

Grants for Public Facilities: Where grants
under any Federal program are being furnished
for public utilities or certain other facilities to be
used as part of the new community development,
then HUD can furnish supplemental grants up to
20 percent of the cost of the particular projects
{but combined Federal grants cannot exceed 80
percent of that cost). These projects can include
facilities for water and sewer systems, roads,
mass transportation, airports, public health, pub-
lic libraries, recreation and open space, and
public education. This authority was extended to
grants for private, as well as public, developers
by Section 7 of a Joint Resolution in 1971 (Pub-
lic Law 92-213). Funds have been appropriated
for these grants.

Loans to Pay Interest on Guaranteed Obli-
gations: To encourage further credit for new

" community development in view of the long pe-

riod before project income starts, HUD (through
the Community Development Corporation) can
lend funds to the developer to assist in making
interest payments on obligations issued for the
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project. This can apply to the interest charges
until project income is sufficient for payment, but
not exceeding 15 years. The loans by HUD carry
an interest rate equal to the current yield on out-
standing obligations of the United States; appro-
priations are authorized for these loans but have
not yet been made.

Public Service Grants: There is authoriza-
tion for certain public service grants to public
agency developers or public bodies having re-
sponsibility for furnishing services to meet the
needs of the residents of the development. The
grants cannot exceed the cost of providing these
services during an initial period, not exceeding 3
years, prior to completion of permanent arrange-
ments for providing the services.

Appropriations are authorized for these
grants, but have not yet been made.
Special Planning Grants: Until June 30,

1975, HUD is authorized to enter into agreements
with new community developers to furnish funds
up to two-thirds of the cost of planning a new
community, including planning relating to its
public purposes and the use of new and ad-
vanced technology. These agreements can be
entered into only with respect to a new commu-
nity which has already been actively considered
for approval. In the case of a private new com-
munity developer, the assistance can only be for
planning the project’s special purpose objectives
beyond normal market, financial, and engineering
feasibility.

Appropriations are authorized for
grants but have not yet been made.

these

Program Development

Since the availability of the guaranty aid,
there has been great interest in the development
of new communities. Substantial time elapsed,
however, before the first guarantee commitment
occurred in February, 1970, because of the nov-
elty of the program as well as the size of each
project undertaking. Unique controls had to be
developed to assure protection of the Govern-
ment’s financial interests, as well as the prepara-
tion of extensive new types of documents on be-
half of developers. A typical “project agreement”
between the United States and a developer is
more than 100 pages in length, and the typical
“Indenture of Mortgage and Deed of Trust” for
the debenture financing by a developer is about
the same length.

Fourteen new communities have received a
guarantee commitment from HUD, varying in
amounts up to the maximum $50 million. The
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total amount of these guarantees is about $300
million.

Federal Tax Devices to Generate
Housing Credit and Funds

Several Federal tax provisions have had an
enormous impact in generating housing credit
and funds, and should be discussed briefly in
this Part. However, it is beyond the scope of this
study to attempt to furnish a detailed legal or
economic analysis of the impact of these several
tax measures. Also, the major current tax issues
have been the subject of recent studies and arti-
cles in depth. Worthy of special attention are:
“Federal Income Tax Incentives in Low- and
Moderate-Income Rental Housing” by James E.
Wallace **; the subjects on tax incentives in the
Report of the Secretary’s Task Force on Improv-
ing the Operations of Federally-Insured or Fi-
nanced Housing Programs %; and the HUD staff
memorandum on ‘“‘Syndication of Equity in Sec-
tion 236 Projects” by G. Richard Dunnells, Janu-
ary, 1972, :

This study does not discuss the homeowner's
income tax deductions for real estate taxes and
mortgage interest payments, which are sometimes
identified as Federal subsidies to homeowners
that discriminate against tenants. (See ‘Federal
Housing Subsidies” by Henry Aaron,t alleging
about $10 billion annual subsidy to homeowners.)
Those deductions are not designed to generate
credit, nor to assist housing as such. The same
deductions are available to owners of rental prop-
erties and, to the extent an equity issue may exist,
it involves the relationship of rentals to landlord
profits.

The following general conclusions can be
expressed with respect to all of the major tax in-
centives for housing credit:

1. They have been highly successful in gen-
erating housing credit, apart from any questions
as to the merits of the measures in terms of dol-
lars lost to the Treasury.

2. There is a prevalent belief, with respect
to each tax incentive, that it costs the Govern-
ment more in actual dollars ultimately lost than
cash payments would have cost if appropriately

5 “The Economics of Federal Subsidy Programs, A Compendium
of Papers Submitted to the Joint Economic Committee, Con-
gress of the Unlted States, Part 5—Housing Subsidies,” Oct.
9, 1972, Joint Committee Print.

% “Multifamily Housing,” “IV-Federal Tax Laws and the Sponsor-
ship/Ownership of Subsidized MF Housing'; and Appendices
A and C.

61 “The Economics of Federal Subsidy Programs,’ supra.



made to accomplish the same objective. The
Treasury Department in particular has consist-
ently taken the position, often shared by the Ad-
ministration at the time, that it is wasteful to fur-
nish subsidy for any purpose through income tax
exemption in place of direct subsidy. The reason
given is that the amount of tax exemption bears
no relation to the amount of benefit necessary to
give in the particular case. A further major ineg-
uity results from the fact that the value of the
exemption (and the resulting loss to the Govern-
ment) is correspondingly greater as the income
of the beneficiary is higher.

3. Generally, the vested interests in the sta-
tus quo for each major tax incentive have made
infeasible its complete repeal, or the substitution
of another type of incentive. (The repeal of the
tax exemption of income from shares in Federal
savings and loan associations (by virtue of the
Public Debt Act of 1942) might be regarded as
an exception to this.)

4. Excessive financial benefits given as tax
incentives cannot properly be termed abuses by
the taxpayer, as it must be presumed that the
statute intends full advantage to be taken of the
benefits it affords.

Tax Exemptions of Local Public Agency
Obligations

From the beginning of the low rent public
housing program under the United States Hous-
ing Act of 1937, it has had special Federal tax
advantages (in addition to the exemption of
housing projects and local agency obligations
from taxes under State laws), especially the fol-
lowing exception in that act (Section 5(d)):

. . . Obligations, underlying interest thereon, issued by pub-
lic housing agencies in connection with low-rent-housing or
slum clearance projects, and the income derived by such
agencies from such projects, shall be exempt from all taxa-
tion now or hereafter imposed by the United States.

The Federal tax exemption of income from
local agency bonds and other obligations was
one of the factors making it possible to use pri-
vate, instead of public, funds in financing local
public housing projects. This financing device
was of historic significance to public housing
and was of enormous magnitude in the whole
field of municipal and local agency financing.

Some moves have been made in the past,
particularly in the Treasury Department, to seek
the repeal of this exemption, on the ground it is
a wasteful form of subsidy that is especially un-
desirable because of the Federal guaranty of the

same exempted obligations. Municipalities and
their representative organizations have effec-
tively opposed inroads on the tax exemption of
any local agency obligations through fear that
any change would be the opening wedge for
abolishing tax exemptions of municipal obliga-
tions generally. The potential force of munigipal
opposition has been adequate to prevent effec-
tive steps to modify or repeal the above exemp-
tion.

Real Estate Investment Trusts

A small number of real estate trusts have
existed since the last century, based on the Mas-
sachusetts real estate trust with transferrable
shares purchased by the general public. How-
ever, it was not until the enactment in 1960 of an
amendment to the Revenue Code, providing spe-
cial tax treatment for real estate investment
trusts, that the industry came into existence as
we know it today. That amendment (Section
10(a) of Public Law 86-779) ¢ was passed by
the Congress partly on the basis that it would
broaden the source of funds for investment in
housing and other real estate developments.

This tax amendment provided substantially
the same tax treatment for real estate investment
trusts that the laws had provided for about 20
years with respect to regulated investment com-
panies. If they distributed 90 percent or more of
their ordinary income, they were taxed only on
their retained earnings, and the distributed earn-
ings were taxed only to the shareholders.

Thus, the most forceful argument for the
amendment was one of equity—that is, it gave to
real estate trusts specializing in investments in
real property and real estate mortgages the
same advantages as regulated investment com-
panies specializing in investments in stock and
securities. For tax purposes, the trust could ex-
clude the amount of its earnings distributed to
individuals, if 90 percent or more of its ordinary
taxable income (excluding certain capital gains)
was so distributed.

The advantages of the real estate investment
trust provision included, as intended by the Con-
gress,®s the spreading of the risk of loss by the
greater diversification of investment obtained
through a pooling arrangement and the opportu-
nity of small investors to secure advantages nor-

mally available only to those with larger re-
sources.
%3 Adding ‘‘Part ||—Real Estate Investment Trusts” to Subchapter

M of Chapter 1 of the Internal Revenue Code of 1954.
& House Committee on Ways and Means (H. Rept. 2020, 86th Con-
gress, 2nd Session), p. 3.
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The amendment restricted this ““pass-through”
of income for tax purposes to what was clearly
passive income from real estate investments, as
contrasted to income from the active operation of
businesses involving real estate. Specific require-
ments were imposed on the eligible real estate
investment trust to assure that most of its income
excluded for tax purposes came from mortgages,
rentals, and other receipts relating to real property.
The beneficial ownership of the trust had to be
held by 100 or more persons.

This tax advantage quickly spawned the cre-
ation of real estate investment trusts, bringing
the total number in 1968 to 50, which had assets
of about $1 billion."t Most of those trusts spe-
cialized in investment in real property, while only
a few specialized in construction and develop-
ment. It was from that time until the present that
the industry mushroomed, so that there are now
more than 190 trusts with more than $14 billion
in assets and hundreds of thousands of individ-
ual shareho!ders. One cause of this sudden in-
crease was the tight money period in 1969 and
1970 for traditional lenders.5s

Although the growth of these trusts has
been phenomenal since the tax amendment, their
investments have not been primarily in long term
mortgages on housing or other properties, as ex-
pected. The trend of investment has been away
from real property and toward construction and
development. Only 13 percent of investments are
now in long term mortgages, compared to 59
percent in construction and site development.t¢
The long term loans made are generally conven-
tional mortgages on apartment buildings or com-
mercial properties.s?

The trusts specializing in construction and
site development (‘“‘short term mortgage trusts”)
are criticized as being in the deve'opment busi-
ness or private ventures, as distinguished from
being sources of mortgage credit. Typically, the
trust may borrow from a commercial bank at
close to the prime rate and realize a yield on
short term construction loans as high as almost
13 percent.’s It is contended that this is not
consistent with the spirit of the 1960 tax amend-
ment, which prohibits ho'ding property primarily
for sale in the course of business and limits cer-
tain short term operations.

% ‘‘Real Estate Investment Trusts: An Industry Profile,”
1101 17th St., N.W., Washington, D.C.

5 1bid.

8 |bid.

57 |bid.

% “Audit's Realty Trust Revlew,”

REIT,

Vol. 1V, No. 7.
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National Housing Partnerships

Throughout the history of the housing agen-
cies, their legislative proposals seldom ventured
substantially into the field of tax law, but HUD
did so in proposing authority for creating Na-
tional Housing Partnerships. It had been recom-
mended by the President's Committee on Urban
Housing (the Kaiser Committee), and was en-
acted as Title 1X of the Housing and Urban De-
velopment Act of 1968. This new legislative au-
thority had almost no legal significance from the
standpoint of tax law. Basically, it provides for
federally chartered private corporations (but with
3 of 15 directors appointed by the President) to
act as catalys’s in mobilizing private housing in-
vestment, for low or moderate income housing,
through the incentive of existing tax advantages.
Although more than one corporation was author-
ized, to prec'ude any undesirab'e monopoly, no
more than one was contemplated at the start.
The corporation in turn was authorized to form a
limited partnership—the corporation acting as
the general partner on a national basis, with the
advantages of scale operations and continuity.

The tax advantage is received through the
limited partnership which was formed as pro-
vided in the law, and is similar to some small
limited partnerships previously existing. Each
limited partner (who also owned s‘ock in the
corporation) receives a tax advantage in propor-
tion to his investment in the partnership (inas-
much as he is part owner in each venture to that
extent). At the same time, the limited partner has
no liability for debts beyond his investment, un-
like the usual sponsor or the general partner.
Neither does he have any responsibility for the
construction and operation of the housing, which
is left to the general partner.

The principal tax advantage of the limited
partner is his right to deduct his proportionate
losses in the partnership from his profits from
other sources in computing his Federal income
tax liability. Normally, partnership losses for that
purpose consist of operating losses plus the
amount of “acce'erated depreciation” allowed in
the law. Instead of merely permitting a loss
credit on the basis of a steady rate of deprecia-
tion (“straight-line depreciation”) over the eco-
nomic life of the property (such as 40 years), ac-
celerated depreciation allows the loss to be
taken at greater amounts during the early years.
This can be 200 percent of straight-line depre-
ciation in the case of new residential construc-
tion.
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Upon sale of the project, a tax must be paid
on the portion of the sale price that exceeds the
depreciated value. That amount, however, is
taxed at the lower capital gains rate (subject, in
addition, to certain recapture provisions as ex-
plained in Appendix A). This tax advantage, of
course, has a proportionately greater value for
taxpayers in the higher income brackets.

In accordance with the 1968 act, the na-
tional partnership operates through equity invest-
ments in local partnerships or other local spon-
sors. These investments vary from 25 percent to
90 percent of the equity in each project.

The National Housing Partnership got under
way notwithstanding the shortage of investment
funds during 1969 and 1970. At the beginning of
this year, the Partnership was committed to par-
ticipate in 116 projects with a total replacement
value of $370 million. Agreements for working
capital and other initial cash requirements to-
taled $1.7 million, and for equity interests $26.7
million.

The Partnership projects are almost all
under HUD mortgage insurance programs, and
most of the projects are under the section 236
subsidized rental program. With the current
freeze on new section 236 commitments, how-
ever, a few more projects with conventional
mortgage financing are anticipated this year.5?

Tax Reform Act of 1969 and Equity
Syndication

“Equity syndication” is the technique that
has developed, primarily under the section 236
rental housing insurance program, to sell to pas-
sive equity investors the income tax advantages
in connection with sponsoring a project. That
technique existed prior to the Tax Reform Act of
1969, but developed into its present scale of op-
erations within the framework of that Act and
after a new investment vehicle had emerged pat-
terned after the National Housing Partnership.?°

The 1969 Act constituted a milestone revi-
sion of the Revenue Act provisions relating to
new and rehabilitated housing. It was designed
to cut back primarily on the use of accelerated
depreciation for tax shelter while channeling
more private investment into housing production
through the use of preferential tax incentives. It
permitted continued use of the 200 percent ac-
celerated depreciation (discussed above) for new
residential properties while cutting back this per-
% National Corporation for Housing Partnerships staff.

HUD staff memorandum on ‘‘Equity Syndicator,”” by Richard
Dunnells, see text supra, p. 2.

centage for commercial and industrial structures,
and to a lesser degree for existing residential
structures. The Act also permitted a taxpayer to
elect to amortize rehabilitation expenses in-
curred with respect to low income rental housing
(as defined) under the straight-line method in the
short period of 5 years. Also, stricter rules for
depreciation recapture in the event of sale were
applied to conventional housing development.

These tax incentives for housing were moti-
vated by a recognition (shared by the Treasury
Department) that the availability of the tax shel-
ter was essential to attracting adequate amounts
of private equity capital to achieve section 236
production.” Without a tax incentive there
wouid be little section 236 development under
profit-motivated sponsorship because of the max-
imum 6 percent dividend.

Appendix A, entitled ‘“Tax Reform Act of
1969” (a HUD staff memorandum) explains the
changes made by that act, and thus indicates the
current provisions now used in equity syndica-
tion, as well as the earlier provisions which had
applied to rental housing for many years.

New construction and rehabilitation projects
under the section 236 program constitute the
most preferred form of real estate investment
from the standpoint of tax incentives, and, as
such, attract a degree of equity investment that
would not otherwise be available to housing.
That results from a combination of:

1. The preferred position given to the proj-
ects in the Revenue Act itself.

2. The greater potential of a section 236
project for tax shelter than a conventionally
financed project because of larger (90 percent)
debt (which gives a greater ratio of depreciation
dollar losses to equity dollars invested).

3. The availability of the limited partnership
device, which is a convenient instrument of own-
ership for permitting tax losses that are in ex-
cess of the sponsor’s needs to be sold to limited
partners as passive investors.

4. To some extent, the Federal subsidy for
reducing rentals, which helps assure project
occupancy.

The extent of the tax incentive under this
form of equity syndication is shown by a detailed
prototype explained in the article by James Wal-
lace (mentioned in footnote 52) at page 679 of
the Committee Print. For a typical section 236

1 Ibid.
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project involving new construction, investors in
the 50 percent income bracket who are able to
use the tax losses would expect an annual after-
tax return of 15 percent. The investors in the
70 percent bracket would, of course, obtain
larger after-tax returns. The deve'oper-sponsor
would obtain equity investments equal to 15 per-
cent of the mortgage amount and extract a fee
of about 12 percent of the mortgage amount (but
out of equity funds, not from mortgage pro-
ceeds).

The facts given by Mr. Wallace for a typical
section 236 rehabilitation project show a mort-
gage amount of $2 million and equity contribu-
tions by investors of $500,000. (See page 685 of
above Committee Print.) These investors receive
a tax shelter of $400,000 a year (worth $200,000
a year to 50 percent bracket investors) for 5
years. The typical developer’'s cash cost is
$60,000 and he pays a $100,000 fee to the tax
shelter broker. He retains a “fee” of $340,000, or
an amount equal to 17 percent of the mortgage
amount.

Equity syndication has reached the stage
where SEC-registered limited partnerships sell
limited partner interests in the open market. With
ownership so far removed from project opera-
tions, questions have been raised as to the effect
of that on project management. The limited part-
ners’ only interest in operations at any time is to
prevent foreclosure. Their tax advantage and all
interest ends within 20 years, although mortgage
operations would normally continue for another
20 years.

* * * * * *

Although the above tax incentives for gener-
ating credit and funds for housing are extending
tax benefits as intended by statute, the great
loss of tax revenue, as well as certain inequities,
are now a matter of concern to the Department
of the Treasury, which has issued ‘‘Proposals for
Tax Change,” April 30, 1973, that includes pro-
posed limitations on some of those tax benefits.

Coordination of Federal Policy
Toward Housing Credit

Brief Summary of Major Organization
Developments in HUD

The establishment of a Department of Hous-
ing and Urban Development as the eleventh Cab-
inet Department of the Executive Branch was the
outgrowth of a long series of actions and
developments reflecting the growing national
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concern over the problems of housing and the
urban environment, and the increasing involve-
ment of the Federal Government in the deve'op-
ment of national policies and the exercise of
national leadership in this area.

In the 1930’s, a series of major Congres-
sional actions gave rise to new agencies and
new forms of Federal activity connected with
housing—notably the establishment of the sav-
ings and loan system and the Federal Home
Loan Bank Board; the development of mortgage
insurance and the establishment of the Federal
Housing Administration; and the initiation of sub-
sidized low rent public housing and the creation
of the United States Housing Authority.

In 1942, the principal housing programs and
agencies of the Government were brought to-
ge'her in a single agency for the first time,
through the establishment by the President of
the National Housing Agency. This action was
taken under the temporary war powers of the
President, and was aimed primarily at the more
effective prosecution of the war effort.

In 1947, the temporary war agency was re-
placed by a permanent Housing and Home Fi-
nance Agency, brought into being through the
exercise of the peacetime reorganization powers
of the President.

In 1950, the Federal National Mortgage As-
sociation (then in the Reconstruction Finance
Corporation) and the Community Facilities Serv-
ice (then in the General Services Administration)
were transferred by Presidential reorganization
action to the HHFA.

Throughout this period, and through the bal-
ance of the 1950’s, the Congress greatly in-
creased the activities and responsibilities of the
Federal Government’s housing agency. In addi-
tion—through the assignment of such functions
as urban renewal and grants for comprehensive
urban planning—the Congress manifested an
evolving—though not specifically declared—view
of the agency as its primary instrument for ob-
taining advice and for articulating policy in
connection with urban problems in the broad
view, reaching beyond the boundaries of housing
as such. This expanding perspective is evident in
the opening language of the first major policy
statement enunciated by the Congress in this
field, in the Housing Act of 1949, which, although
styled a “Declaration of National Housing Pol-
icy,” begins as follows:

The Congress hereby declares that the general welfare
and security of the Nation and the health and living stand-
ards of its people require housing production and related
community development sufficient to remedy the serious



housing shortage, the elimination of substandard and other
inadequate housing through the clearance of slums and
blighted areas, and the realization as scon as feasible of
the goal of a decent home and a suitable living environ-
ment for every American family, thus contributing to the
development and redevelopment of communities and to the
advancement of the growth, wealth, and security of the
Nation. (Emphasis added.)

In 1961, the President recommended legisla-
tion to establish a Department of Urban Affairs
and Housing. In early 1962, when it appeared un-
likely that this bill would reach a vote in the
House of Representatives, the President submit-
ted a Reorganization Plan to the same general
effect, with technical differences due largely to
the limitations on reorganization power as com-
pared with what could be accomplished by legis-
lation. The Congress, however, did not permit
the Plan to take effect.

In March 1965, the President, in a special
Message to the Congress on Problems and
Future of the Central City and its Suburbs, de-
clared: “Our urban problems are of a scope and
magnitude that demand representation at the
highest level of government.”

Shortly thereafter, legislation was recom-
mended to the Congress to create a Department
of Housing and Urban Development. After debate
and amendment, the bill was passed by the Con-
gress and signed into law September 9, 1965. By
its terms, it became effective 60 days later, on
November 9, 1965 (Public Law 89-174, 42 U.S.C.
3531).

In establishing the Department, the Con-
gress characterized its action and intentions as
follows:

DECLARATION OF PURPOSE: Sec. 2. The Congress
hereby declares that the general welfare and security of
the Nation and the health and living standards of our peo-
ple require, as a matter of national purpose, sound devel-
opment of the Nation’s communities and metropolitan areas
in which the vast majority of its people live and work.

To carry out such purpose, and in recognition of the
increasing importance of housing and urban development
in our national life, the Congress finds that establishment
of an executive department is desirable to achieve the best
administration of the principal programs of the Federal
Government which provide assistance for housing and for
the development of the Nation’s communities; to assist the
President in achieving maximum coordination of the various
Federal activities which have a major effect upon urban
community, suburban, or metropolitan development; to en-
courage the solution of problems of housing, urban devel-
opment, and mass transportation through State, county,
town, village, or other local and private action, including
promotion of interstate, regional, and metropolitan coopera-
tion; to encourage the maximum contributions that may be
made by vigorous private homebuilding and mortgage lend-
ing industries to housing, urban development, and the na-
tional economy; and to provide for full and appropriate
consideration, at the national level, of the needs of the
people who live and work in them.

Relationship of Organization to Coordination
of Housing Credit Policy

It was a recurring theme in many of these
major reorganizations that there should be im-
proved coordination of Federal credit policy with
regard to housing on a Government-wide basis,
and that such reorganizations would contribute
importantly to that end. This was argued in sup-
port of the establishment of the permanent HHFA
in 1947. As noted earlier, it was one of the bases
for transferring the Federal National Mortgage
Association from RFC to HHFA in 1950, The
same idea was emphasized by the President’s
Advisory Committee on Government Housing Pol-
icies and Programs in 1953.

Again in connection with the legislation
which finally established the Department of
Housing and Urban Development in 1965, it was
predicted that giving these programs “‘a voice at
the Cabinet table” would help to secure greater
recognition for the credit needs and problems of
the housing economy, and to facilitate the devel-
opment of a consistent approach and policy to-
ward Federal participation in the housing credit
market.

The unfortunate but unmistakable fact ap-
pears to be that these objectives, however laud-
able, have never been achieved and remain
today as remote as ever. The organizational
moves which it was hoped would bring them
within reach did not, in fact, have that effect.

Two kinds of cause may be recognized for
this failure.

In the first place—even though construction
is the largest single activity in the national econ-
omy, and residential construction the largest ele-
ment in total construction—housing credit needs
never have been viewed at policymaking levels
in Government as demanding priority of consid-
eration as against such broader national con-
cerns as inflation, budgetary balance, and the
national debt.

The decisionmaking centers with respect to
credit policy in the Executive Branch were, and
are, the Treasury, the Office of Management and
Budget, and the Council of Economic Advisers.
The Treasury approched credit policy from the
standpoint of revenues, debt management, and
the overall economic situation—a perspective in
which housing credit needs were a secondary,
even if important, consideration. The OMB ap-
proached credit policy from the standpoint of
total budgetary impact and its effect on the
budget surplus or deficit—a perspective in which
housing credit needs were a secondary, even if
important, consideration. The Council ap-
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proached credit policy from the point of view of
economic growth, full employment, and the
avoidance of excessive inflation or deflation—
and, once again, in this perspective housing
credit needs were seen in a secondary role, ex-
cept at such times as housing was emphasized
for one of the broader purposes mentioned.

The Federal Reserve Board, even though its
interests lie mainly in the area of monetary pol-
icy, also played an important role in major credit
decisions. This has led the Board to take an ac-
tive interest in housing matters from time to
time. However, the Board does not cultivate inti-
mate relationships with the operating depart-
ments and agencies of the Government, even
when it has occasion to interest itself in their af-
fairs. The Board generally has had its own hous-
ing economists and, not infrequently, its own
housing policies. Certainly, it was not within the
capability of the Housing Administrator or the
Secretary of HUD to exercise much coordinating
influence over the policies or decisions of the
Board.

A second cause lies in the fact that, much
as the idea has been discussed, there never has
been an official (other than the President) who
was in a position either to evaluate or to speak
authoritatively for housing credit programs and
policies Government-wide.

Thus the Home Loan Bank Board was
brought into the temporary National Housing
Agency (in 1942), and retained in the permanent
Housing and Home Finance Agency (since 1946),
in large part to give the Administrator a broader
base for policy formation and hence a greater
voice in decisionmaking. But the Board was
taken out of the Agency again by legislation in
1955 (largely at the urging of the savings and
loan industry) and reconstituted as an independ-
ent agency, the Federal Home Loan Bank Board,
which promptly resumed its traditional arms-
length relationship to other Executive agencies.

Similarly, the Federal National Mortgage As-
sociation was transferred to HHFA in 1950, in
part for the stated purpose of improving coordi-
nation between its activities and those of related
Federal housing programs. But FNMA’s second-
ary market functions were removed in 1968, not
only from the Department but from the Federal
Budget and, nominally at least, from the Federal
Government.

The Gl housing program of the Veterans Ad-
ministration was naturally seen very soon to be
basically a program dealing in housing and
housing credit, and the anomaly of conducting
such a program wholly outside the Government’s
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housing agency was c'early perceived. So, too,
were the many inconsistencies and confusions
that arose out of simultaneous FHA and VA op-
erations in the same communities and often in
the same housing developments. But while there
was much discussion of these matters, the pref-
erence of the Congress and of the veterans’ or-
ganizations for keeping all major programs of
veterans benefits together in VA effectively pre-
vented any action.

Similarly, the Farmers Home Administration,
which from a small beginning grew into a major
housing agency with a nationwide program ex-
tending into towns of substantial size, continued
on its independent way in the context of other
farm and agricultural programs in the Depart-
ment of Agriculture.

With the establishment of HHFA, a special
effort to coordinate housing and housing credit
policies across the Government was made with
the creation of the National Housing Council.
The Council was intended to provide a means
“. .. for promoting the most effective use of all the
housing functions of the Government, for obtain-
ing consistency between these functions and the
general economic and fiscal policies of the Gov-
ernment . . . etc.” (Emphasis added.) (Message
of the President Accompanying Reorganization
Plan No. 3 of 1947.) With this end in view, the
Council included (in addition to the Administra-
tor as Chairman and the two HHFA Commission-
ers) representatives of the Home Loan Bank
Board, the Veterans Administration, the Depart-
ment of Agriculture, and RFC (where FNMA was
still located).

Thus there was created a forum in which
spokesmen for most of the major Federal pro-
grams with a significant effect on housing credit
could make their views known. Neither the Coun-
cil nor its Chairman, however, had any decision-
making powers. As matters developed, the Coun-
cil proved ineffectual. With the passage of time it
met more and more irregularly and less
frequently, until, finally, it was abolished. (Reor-
ganization Plan No. 4 of 1965.)

Conflicting, Duplicating, and
Confusing Housing Laws—Need
for Simplication

It would seem to be self-evident that the Na-
tion’s housing laws should be clear, consistent,
unambiguous, and as simp'e and uniform as fea-
sible. This is desirable in order to:

® Encourage good administration of the
programs involved. They must, first of all, be un-



derstandable and clear to those who administer
them.

® Avoid complexities, confusion, and ‘red
tape” which discourage participation in the pro-
grams by lenders and sponsors. The laws and
regulations must not be prone to latent problems
of interpretation which will plague both the ad-
ministrators and participants.

® Have laws and regulations which are un-
derstandable by housing consumers and other
beneficiaries. Inconsistencies in statutory provi-
sions are a chief source of dissatisfaction and
public complaints about government, especially
where those laws confer benefits in an inequita-
ble manner.

® Help keep development costs at a mini-
mum as a saving to consumers, builders, and to
the Government in the case of subsidy programs
or of defaults and insurance guaranty claims.
The well-known complexities of regulations and
redtape in Government-aided housing programs
are a definite cost factor in project development
under them.

® Avoid controversy with local officals, par-
ticularly with respect to programs where the city
or other local public body is a participant.

o Keep litigation at a minimum. Litigation
not only can embitter program participants and
promote political and other controversy, but it
can absorb an inordinate amount of official and
staff resources and lead to protracted delays
(which also drive costs up).

® Permit proper congressional oversight
and understanding by individual Congressmen
and Senators.

There is no need for great complexity in the
housing laws. Insurance of residential mortgages
is a relatively simple and clear-cut concept, re-
quiring no more than two programs apart from
subsidy operations—one for home mortgages
and one for mortgages on multifamily structures,
with adequate authority in the agency to provide
for varying conditions and circumstances. In-
deed, the original National Housing Act was just
that.

Instead, our Nation’s housing laws today,
after almost 40 years, are a hodgepodge of ac-
cumulated authorizations, replete with inconsis-
tencies, conflicts, and obsolete provisions and
without overall design or coordinated structure.

Testimony given in Congress on behalf of
the Executive Branch has emphasized the num-
ber and complexity of these existing authorities,
as well as the resulting frustration, cost, and
redtape that seriously impede good administra-
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tion, discourage participation by builders, lend-
ers, and sponsors, confuse consumers and even
the experts, and hinder congressional oversight.
In one of several statements to that effect, for-
mer HUD Secretary George Romney said to the
Senate Subcommittee on Housing and Urban Af-
fairs:

To function properly, our housing programs must bring
together private builders, private lenders, private housing
sponsors, public agencies and private purchasers. At pres-
ent the number and complexity of our existing statutory au-
thorities act as a deterrent to the effective participation of
these groups in our housing programs. Even the most so-
phisticated and experienced builders, lenders and sponsors
find it frustrating and costly to accommodate their opera-
tions to the red tape and delay occasioned by the maze of
our confusing authorizations and the regulations, circulars,
forms and processing procedures that have grown out of
them.

The man most successful and at ease in the present
statutory framework of our housing programs is the pack-
ager, knowledgeable in the intricacies of our forms and pro-
cedures, who can put together an attractive application and
milk the most in subsidy out of the Federal programs by
combining the different forms of assistance available under
our several statutory authorities. Too often the most effi-
cient producers of housing refuse to participate in our pro-
grams because they are unwilling to deal with the intri-
cacies of our processing and program requirements.
(Hearings on “Housing and Urban Development legislation
of 1970,” part |, July 13 to July 23, 1970, p. 10.)

The extent of the total statutory authoriza-
tions, regulations, and procedures is enormous.
The statutes applicable to the FHA mortgage in-
surance programs a'one fill many hundreds of
pages in the statute books, and the implementing
procedures and requirements confront the build-
ing and lending industries with some of the most
confusing of all Federal redtape. Experienced
participants in these programs are in agreement
that their very complexity in itself substantially
detays housing production, adds to project cost,
and thereby increases industry criticism of the
Federal Government’'s practices and procedures.

The sheer number of the individual insur-
ance programs makes them difficult to under-
stand and use. The greatest number of these are
administered by HUD. A simple loan and mort-
gage insurance authorization in the original
National Housing Act has grown intoc 40 mort-
gage and loan insurance programs. These 40
HUD programs are in addition to a number of
others which have been terminated, but which
have still a large volume of outstanding insured
liability subject to default procedures and all the
complex steps and processes which may result
therefrom.

There are home mortgage
grams for:

insurance pro-
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® The basic mortgage insurance to assist
the construction or purchase of a home (Section
203(b)).

® Special similar operations for
income families (Section 221(d)(2)).

® Farm housing (Section 203(i) in a proviso).

® Recreational housing Section 203(m)).

® Cooperative construction of homes (Sec-
tion 213(a)(2)).

® |Improvements to existing standard homes
(Section 205(k)).

® Improvements to existing housing in urban
renewal areas (Section 220(h)).

® Homes for servicemen (Section 222).

moderate

® Homes for disaster victims (Section
203(h)).

® Homes for persons in outlying areas
(Section 203(i)).

® Homes in urban renewal areas (Section
220(d)(3)A(i)).

® Individual units purchased in an existing
multifamily structure already under Section 221
(d)(3) rental insurance program (Section 221(i)).

® Purchase of deteriorated homes and re-
habilitation and sale to low income families (Sec-
tion 221(h)).

® Purchase of Government-owned housing
(Section 223(a)).

® Housing in older declining areas (Section
223(e)).

® Deve'opment of
(Section 233).

® Purchase of a unit in condominium hous-
ing (Section 234).

® The subsidy homeownership operations
in Section 235,

® Purchase of home by low or moderate
income family who has had special credit prob-
lems, but has adequate prospects of being good
risk (Section 237).

® Homeowner obtaining fee simple title to
property he holds under leasehold (Section 240).

® Homes for civilian employees of the De-
gart)ment of Defense, NASA, and AEC (Section
09).

In addition to home mortgage insurance,
HUD has multifamily mortgage insurance pro-
grams for:

experimental homes

® The basic mortgage insurance for multi-
family structures (Section 207).

® Cooperative ownership projects (Section
213(a)(1)&(3)).

® Purchase by cooperative of a multifamily
structure already under Section 221(d)(3) rental
insurance program (Section 221(j)).
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® Multifamily structures in urban renewal
areas (Section 220).

® |mprovements to existing multifamily struc-
tures in urban renewal areas (Section 220(h)).

® Low and moderate income multifamily
housing (Section 221(d)(3)).

® Moderate income housing (Section 221
(d)(4)).

® Housing for the e!derly (Section 231).

® Experimental rental housing (Section 233).

® The subsidy operations for rental hous-
ing under Section 236.

® Improvements to any multifamily struc-
ture (including a group practice facility or nurs-
ing home) already having mortgage insurance
under another HUD program (Section 241).

® Housing for servicemen and civilians in
areas impacted by military installations (Section
810).

® Rent supplement operations (Section 221
(d)(3) in conjunction with Section 101 of the Hous-
ing and Urban Development Act of 1965).

Another HUD program, applying to homes,
rental housing structures, and commercial build-
ings, provides insurance to financial institutions
against certain losses on repair and rehabilita-
tion loans (Title I).

In addition to all these, there are five HUD
mortgage insurance programs for projects other
than housing structures:

® Land development and new communities
(Title X).

e Group medical and dental practice facili-
ties (Title XI).

® Mobile home courts (Section 207).

¢ Nursing Homes (Section 232).

® Hospitals (Section 242).

The great number of mortgage and loan in-
surance programs only partially explains the tre-
mendous complexity of operations under them.
The individual programs differ with respect to
important features of the insurance operations as
well as the specific eligibility items relating to
the mortgage, the mortgagor, and the property
involved.

Underwriting principles vary among these
programs. The requirement of “economic sound-
ness” in the basic home and multifamily insur-
ance programs was waived in many programs
with special purposes in favor of a more relaxed
standard called “acceptable risk.” Similarly,
some programs base the amount of the insured
mortgage on ‘“‘appraised value,” as in the origi-



nal mortgage insurance programs, but others use
“replacement cost,” which generally results in a
higher mortgage amount and thus a greater in-
surance risk. Also, some programs have a higher
maximum ratio of loan amount to the value of
the property, resulting in greater risk.

In the case of some programs, the statute
authorizes, in effect, certain types of special
credit risks to be assumed, such as those result-
ing from the location of the property in an urban
renewal area or the blighted condition of the
area, and even the credit of the home borrower
to a certain extent. Similarly, the statute some-
times permits the waiver of usual property stand-
ards because of the location of the property in
outlying areas or in older, declining areas.

The mortgage terms required by the statute
for insurance eligibility differ in a multitude of
ways under the many programs. The statute au-
thorizing one program may prescribe 20 or more
special dollar and percentage figures relating to
the maximum mortgage amount. Each program
has its own set of these figures, some consistent
with those in other programs, and some not.
These maximum mortgage amounts result in dif-
ferent minimum downpayments for purchasers
and other borrowers under the programs, as well
as imposing different responsibilities on lenders,
closing attorneys, and others.

A bank or other lender using FHA mortgage
insurance is typically confronted with two quite
different FHA insurance programs in its day to
day operations—those under the regular FHA
mortgage insurance programs, and those under
the Title | program for insuring against losses on
loans for repair or improvement. Unlike the mort-
gage insurance programs, the Title | loan insur-
ance program involves no HUD processing of in-
dividual loans, and contains a coinsurance
feature of 10 percent of the amount of each
loan.

In the case of the rent supplement program
and Sections 235 and 236 (which involve Federal
subsidies to the home owner or tenant), lenders
and builders are confronted with quite different
subsidy techniques and formulae, and signifi-
cantly different requirements bearing on the way
in which they conduct their own business affairs.

In addition to all of the above programs ad-
ministered by HUD, there are Federal programs
adminis‘ered by other agencies of the Govern-
ment with still different techniques and require-
ments: the Veterans Administration and the
Farmers Home Administration. That increases the
confusion for lenders and builders, not only be-
cause of the additional number of programs ad-

ministered by those agencies, with different re-
quirements and procedures, but because of the
need for a lender or sponsor to deal with several
agencies on similar types of development.

A discussion of specific duplications, con-
flicts, inconsistencies, and obsolete provisions is
given under the heading below: “Examples of
Confusing Features of Existing Housing Laws.”

Why Did the HUD Housing Laws Develop as
They Did?

One reason was the comp'exity and profu-
sion of purposes in this area from the anti-De-
pression measures of the 1930’s through the in-
creasing responsibilities given the Federal Gov-
ernment in the decades that followed for sta-
bilizing and improving the general economy; for
measures to assist the Nation’s least fortunate
citizens, the poor, the e'derly, and the handi-
capped; and for attempting to cope with the
emerging problems of municipal development
and redeve'opment accompanying our increas-
ingly urbanized and mobile society. The goals of
Federal housing efforts during that period fluc-
tuated in line with uncertainties as to (1) the de-
sirable degree of Federal involvement in private
housing credit and production, (2) the desirable
amount of responsibility for public action at each
level of government—Federal, State, and local,
and (3) the appropriate and preferred financial
and administrative techniques for carrying out
basic policy in this fie'd.

An equally important reason for the massive
and complex structure of the legislation was the
timing and process of its enactment. Until very
recently, there has been an omnibus housing bill
enacted by Congress almost every year since
the conclusion of World War Il. An ‘“omnibus”
bill covers many independent items of legislation
over a broad subject. That was true with respect
to each omnibus housing bill which, in addition,
reflected an accumulation of proposals in the ex-
ecutive branch and the congressional commit-
tees over a period of a year or more. Normally,
the committees did not, in the interim, act on in-
dividual housing bills referred to them.

The enacted housing bills were usually a
combination of executive branch recommenda-
tions—usually refined by Congress to reflect its
varied makeup—and the pleadings of special in-
terest groups. Rising costs repeatedly upset the
validity of the numerous dollar ceilings in the
housing statutes, requiring extensive amend-
ments. Typically, in each annual housing bill
there were proposals (such as public housing in-
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creases in the early years) that might well not
have been enacted if considered as separate
pieces of legislation. To obtain the support, or at
least minimize the opposition, of organizations or
individuals in Congress, a variety of amendments
were added—such as an amendment favored by
a national interest group, or special aid for a
project in the district of a particular Congress-
man. With this aid for everyone, critics often re-
ferred to an omnibus housing bill as a Christmas
tree with gifts for all.

As indicated by the legislation itself, propos-
als to Congress for new programs were often
responses to emerging needs or pressures from
interested groups. When enacted, each program
was added to the old, so that the whole package
of legislation grew in size continually.

Generally, the Agency’s legislative proposals
to the Congress were not based on sysematic
study or reevaluation of the Federal Govern-
ment's overall policies and legislative authorities
with respect to housing credit. Until recently
there was not even a continuing long range
study looking toward the next year's legislative
program. Typically, there was a belated effort by
the Agency to meet a deadline for presenting the
legislative recommendations for the coming year
to the Bureau of the Budget. Sometimes new ap-
proaches of possible merit were discarded be-
cause of the lack of needed time for study.

Also significant was the practice of using
repetitions of statutory provisions whenever a
new program was authorized. Primarily, that re-
sulted from internal agency pressure to preserve
intact the original mortgage insurance operations
(especially the home mortgage program with its
“mutuality” mechanism) and insulate them from
possible adverse effects from new ‘‘social pur-
pose” programs with less rigid underwriting
standards. Paramount importance was attached
to the original insurance fund. Therefore, a new
program was given a new ‘‘fund” with all of its
related provisions. That, in effect, almost man-
dated a completely separate statutory authoriza-
tion with repeating provisions for the new pro-
gram, except as to certain routine items that
could be incorporated by reference.

Another obstacle to obtaining coordinated
Federal housing legislation has been divided re-
sponsibility for developing executive branch poli-
cies having a major impact on HUD housing pro-
grams. For example, the earliest (and some
later) Federal programs designed to generate
mortgage credit for housing were placed in sep-
arate Government agencies. It naturally devel-
oped that the executive branch’s recommenda-
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tions for such programs came primarily from the
agency involved, which was deemed to know its
own needs best, or how a proposal would affect
it. Accordingly, the recommendations were frag-
mented and narrow.

This practice still continues to the extent
that major housing credit programs are in the
Veterans Administration, the Federal Home Loan
Bank Board, and the Department of Agriculture,
as well as the Department of Housing and Urban
Development.

At the same time, there is a division of com-
mittee jurisdiction in the Congress on some as-
pects of housing and urban development, al-
though most of the legislation in this area is
handled by one set of House and Senate Com-
mittees.

In more recent years, the statutory compli-
cations were multiplied by the authorizations for
additional subsidy operations under four different
types of major programs (each for a dominant
purpose at the time of enactment): Section 202
direct loans at below-market interest rates; Sec-
tion 221(d)(3) mortgage insurance at below-mar-
ket interest rates supported by the Federal Na-
tional Mortgage Association purchases; rent
supplements; and the subsidized interest rates
for home purchasers and rental housing spon-
sors under Sections 235 and 236.

Also, it must be recognized that in formulat-
ing proposed housing legislation there are con-
flicting major policy goals that continue with
respect to housing itself, or with respect to
housing and other major government objectives.
These often account for compromises and gaps
in meeting desirable and consistent housing
objectives. Some of these conflicting goals are
discussed under a separate heading below, and
represent a type of problem applicable to new,
as well as past, proposals.

There has always been recognition that ad-
ministrative problems have resulted from these
duplications. As early as the 1940’s, significant
proposals were made to have the entire National
Housing Act rewritten. The technical basis for
such a reform was not laid, however, until 1970,
when the first draft was prepared by the Depart-
ment of Housing and Urban Development and
submitted to Congress. Comprehensive legisla-
tion of this nature has not been enacted.

Examples of Confusing Features of Existing
Housing Laws

For illustrative purposes, the characteristics
of existing housing law that tend to generate



confusion, inequities, and excessive length and
redtape can be grouped under (1) duplications,
(2) conflicts and inconsistencies, and (3) obso-
lete provisions.

Duplications: Although not as substantive as
conflicts and inconsistencies in the housing laws,
duplicating provisions are so extensive and so
pervasive in those laws that they constitute one
of the major problems. Duplicative provisions
have varying effects. In the case of the scores of
FHA insurance programs, there is an unneces-
sary repetition of program provisions, including
eligible mortgage terms, for each program, al-
most as though there were that many separate
agencies administering similar programs. This
might seem to result only in massive provisions
and regulations, but, inevitably, it leads to incon-
sistencies and further confusion because of the
way pressures for amendatory legislation and
enactment occur. In fact, this particular repeti-
tion has led to so many variations in insurance
terms that the programs are extremely ditficult to
understand. It also has led to inequities and in-
consistencies, some of which will be mentioned
later. As noted, this repetition of FHA programs
originated largely in the agency’s desire at the
time to protect the “mutual” fund (discussed
below) from the feared effects of programs not
using the fund—a reason which is now obsolete
as a practical matter, and probably was never as
important as it was thought to be.

Other types of duplication represent sub-
stantive duplication of functions. The HUD-subsi-
dized mortgage insurance programs for rental
housing (rent supplements and Section 236 sub-
sidized interest rates) are duplicating functions
having largely overlapping objectives. Often the
differing techniques of the two programs have
been combined for application to the same proj-
ect. In fact, most of the mortgage insurance pro-
grams are duplicating, and they could be consol-
idated with only such variations in operations as
determined administratively desirable for a par-
ticular purpose.

The duplicating housing programs of HUD,
the VA, and the Farmers Home Administration
have been mentioned. In the case of the VA and
HUD, their duplicating programs are quite often
used within the same housing project, because a
builder may have to qualify under both agencies,
not knowing in advance whether a purchaser will
be a veteran or not. The extent of the resulting
confusion is evident for developers, lenders, and
home purchasers, who must meet different re-
quirements in the same project.

The overlap of HUD and Farmers Home Ad-
ministration programs is particularly confusing
where they both operate in the same town. This
happens because Farmers Home Administration
programs extend to housing in towns up to
10,000 population (while no population standard
is set for FHA mortgage insurance).

The housing programs of these agencies
have a common major purpose—to assist hous-
ing construction, purchase, or repair—but they
differ widely in techniques of operation and ben-
efits conferred. These are explained below.

Another example of duplicating housing
functions concerns those of the Federal National
Mortgage Association, the Government National
Mortgage Association (in HUD), and the Federal
Home Loan Mortgage Corporation (under the
board of directors of the Federal Home Loan
Bank Board). These secondary market agencies
duplicate one another because each has as its
primary functions the buying and selling of Gov-
ernment-insured or guaranteed mortgages. In ad-
dition, the authority of the Federal Home Loan
Mortgage Corporation (FHLMC) (created by the
Emergency Home Finance Act of 1970) to carry
on a secondary market in conventional—as well
as Government-insured or guaranteed—mort-
gages, duplicates the same authority given to
FNMA in the same act. This is a good illustration
of how a duplicating operation will spawn more
complex ones. The duplication here was a natu-
ral result of the establishment of the Federal
Home Loan Bank Board as an independent poli-
cymaking agency in the housing field.

Before the 1970 act was even passed, the
Congress found it desirable to enact further du-
plicating programs. These were the parallel oper-
ations (enacted as part of the same act) de-
signed to furnish subsidy payments to FNMA and
FHLMC to enable them to reduce interest costs
to “middle income” families (the Section 243
programs). Although not yet funded, these pro-
grams show the type of legislation necessary to
accomplish a single purpose when the agencies
involved have almost identical functions. The
practical difficulties of coordinating and compro-
mising the independent policies and decisions of
these agencies was shown by the protracted ne-
gotiations required to reach agreement on proce-
dures and forms necessary for implementing
their secondary market operations covering con-
ventional mortgages.

Conflicts and Inconsistencies: Following are
some conflicts and inconsistencies.
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“Mutuality”: Only the regular Section 203
home mortgage programs and the management-
type cooperative housing program under Section
213 have a “‘mutuality” feature. The mutuality
concept is designed to return to the home pur-
chaser or mortgagor, in effect, the unneeded
portion of the premiums he paid. In the case of
Section 203, this feature was contemplated in
the original 1934 enactment as a means of es-
tablishing an adequate insurance reserve, when
there had been no significant experience with
fixing premiums under mortgage insurance. The
mutuality feature was intended to permit pre-
miums to be sufficiently high for soundness of
the system, while at the same time assuring the
homeowner that his premium payments were not
excessive.

As experience with the Section 203 program
accumulated, mutuality proved to be unneces-
sary as a crutch for determining appropriate pre-
mium amounts. Also, as FHA insurance became
an accepted part of the home financing world,
mutuality was not necessary to ‘“‘sell” the pro-
gram to consumers. As a matter of fact, most
consumers were not even aware that the so-
called mutuality arrangement existed. A great
many homeowners who received payments at the
termination of their group accounts were bafflied
as to why they were receiving them, and not in-
frequently attempted to return the money to FHA
on the assumption that the checks had been
sent through some sort of mistake. Yet it contin-
ued, with all its original requirements for estab-
lishing “group accounts” for similar type mort-
gages and for keeping records on individual
transactions in order to compute and make such
payments to each individual mortgagor as the
credit balance in his particular group account
warranted. In 1954, the ‘‘group accounts” were
abolished, but the system otherwise remains.
Today it serves no purpose.

“Mutuality” is objectionable principally as
an anachronism, but it is also objectionable as
an operating procedure that applies only to the
above programs in a manner inconsistent with
operations under other programs, requiring dif-
ferent recordkeeping and a staff to handlie the
payment of distributive shares of funds to mort-
gagors.

Single Mortgage or Cost Ceiling for all
Areas of Country: Each of the statutory maxi-
mum mortgage amounts (although inconsistent
with other mortgage ceilings) applies uniformly
to all areas of the country, except where an in-
crease is authorized for certain high cost areas.
Increases are authorized for Alaska, Guam, and
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Hawaii; they are also authorized in some special
purpose programs for high cost areas generally,
but to a wholly inadequate extent.

Because of the extremely wide range of
construction costs in different regions of the
country, and among rural, suburban, and central
city areas, any fixed dollar ceiling for the whole
country is bound to be inequitable and harmful
to the housing programs. If the uniform ceiling is
high enough to encourage building in all areas,
it will necessarily be too high in some. In the lat-
ter areas, builders will tend to gravitate to the
highest permissible ceiling in order to increase
their profits. On the other hand, if ceilings are
made sufficiently low for those areas, sponsors
will be discouraged from building in other areas.
In fact, too-low ceilings have prevented some
major programs from being used to any signifi-
cant extent in certain large cities.

Where the maximum statutory ceiling is suf-
ficiently high (which it generally is not) some
variation may be made among areas administra-
tively, but this has led to delays and dissatisfac-
tion in the private sector.

Where Federal housing subsidies are in-
volved and a too-low mortgage ceiling prevents
construction, low income people in that area are
thus prevented from participating in subsidy ben-
efits, while a too high ceiling will result in un-
necessarily high mortgage and construction
costs. In the latter case, there would be a waste
of Federal funds (in addition to extra costs to
the consumer under the interest rate subsidy
programs) because the subsidy is based on the
total mortgage amount, which in turn is inflated
by these unnecessary financing and construction
costs.

In addition, fixed dollar mortgage ceilings
tend to become obsolete very quickly, and have
probably required more individual statutory
amendments than all other mortgage provisions
combined.

In the case of low rent public housing, this
entire prob'em was removed in 1970 by the re-
peal of dollar construction cost limits, and the
substitution of authority for fixing ceilings on the
basis of prototype costs established administra-
tively for each area on the basis of representa-
tive costs. Of course, this public housing proce-
dure for fixing ceilings, while advantageous,
presents an inconsistency with the dollar ceilings
in mortgage insurance laws.

“Economic Soundness:” Under the original
Sections 203 and 207 mortgage insurance pro-
grams, the property or projects with respect to
which the mortgage is executed must be *“eco-



nomically sound.” This underwriting standard
still exists with respect to those programs, but it
generally has been waived for the special pur-
pose mortgage insurance programs, and an ‘‘ac-
ceptable risk” standard substituted.

A most significant waiver of the economic
soundness standard was made by Section 223(e)
of the National Housing Act, which also permit-
ted waiver of other eligibility requirements to en-
courage more mortgage insurance in any ‘“older,
declining area.” The area had to be “reasonably
viable” and the property “an acceptable risk,”
giving consideration to the needs of “families of
low and moderate income in such area.”

The substitution of ‘“‘acceptable risk” for
“economic soundness” produced confusing in-
consistency because, although the Congress in-
tended the substitution to encourage liberaliza-
tion, it certainly did not intend to authorize the
insurance of unsound loans. The extent to which
“acceptable risk” is something less than “eco-
nomic soundness” is vague in the statutes,
which either provide no standard at all for deter-
mining that difference, or use some vague lan-
guage such as ‘“taking into consideration the
needs of families of low and moderate income in
such area.” Some contend that ‘economic
soundness’’ and ‘“‘acceptable risk” are inter-
changeable, because risk is always present in in-
surance, and at the same time insurance should
always be reasonably sound. In practice, ‘‘ac-
ceptable risk’” has been applied quite differently
from “economic soundness.” Even so, it has not
been uniformly applied, as is evidenced by the
fact that in some programs where “acceptable
risk” is used, there have been abnormally high
default rates, but in other such operations that
has not been true.

“Acceptable risk” can be applied conserva-
tively, but it also can be used as an open door
to loose underwriting that can result in such
scandals as have been recently experienced.

“Appraised Value”: As another underwriting
concept, the insured mortgage under the original
FHA programs could not exceed a stipulated
fraction of the appraised value of the property.
That standard took into account the long range
value of the property over the life of the mort-
gage. A ‘“‘replacement cost” maximum amount
was generally substituted for ““appraised value”
in the special mortgage insurance programs,
which were enacted after the original programs.
Because ‘‘replacement cost” is only one of the
measures commonly used to determine ‘“value,”
a maximum mortgage amount computed on the
basis of replacement cost alone usually results

in a higher maximum amount. The use of ‘“re-
placement cost” thus tends to lower the under-
writing standards applied. This was deliberately
authorized by the Congress to encourage spon-
sors to participate in the special purpose pro-
grams. It does establish an important inconsis-
tency in mortgage insurance operations,
however, and in the quality of security behind
the mortgage instruments insured by HUD and
sold in the secondary market throughout the
country.

Maximum Dollar Mortgage Amounts: Each
of the many FHA mortgage insurance programs
has flat dollar limits on the amount of eligible
mortgages. In the case of home mortgages,
these ceilings range from $14,400 to $33,000 for
a single family unit. While amendments have
brought about some consistency from time to
time, there are still differences that cannot be
explained on any basis other than the average
costs at the various times of enactment, or the
policies prevalent at those times. Examples are
the discrepancies among the dollar ceilings in
the regular Section 203 home mortgage program,
the Section 220 home mortgage program for
urban renewal areas, and the home mortgages
under Section 221 for moderate income families,
especially as to structures for more than one
family.

The dollar ceilings with respect to the multi-
family housing programs present a different
problem of inconsistency. Each program has
such an array of varying ceilings that they defy
meaningful comparison. These ceilings have
fixed maximum amounts per mortgage varying
from $12.5 million to $50 million, but the more
significant variations are geared to amounts per
dwe!ling unit in various types of structures and
areas.

Downpayments: Statutory provisions deter-
mining necessary downpayments by mortgagor
purchasers contain desirable variations for dif-
ferences in mortgage amount and some other
factors, but they alsoc contain some inconsisten-
cies. Generally, the amount of the downpayment
is determined by the permissible loan-to-value
ratio of the mortgage. That varies from 75 per-
cent (in the case of recreational housing) to as
much as 100 percent (which can apply to a mort-
gage amount as high as $24,000 in the case of
Section 221(d)(2) housing for moderate income
families and to Section 235 subsidized housing).
The 100 percent maximum is not applicable to a
comparable mortgage amount under other pro-
grams. In the case of Section 221(d)(2), unlike
other programs, specific downpayment dollar
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amounts are prescribed on the basis of the num-
ber of units in the structure and whether the pur-
chaser had been displaced from his previous
home.

Generally, the formula for arriving at the
loan-to-value ratio allowable on an individual
mortgage is stated in terms of a fixed percent-
age of X dollars of appraised value, with pro-
gressively smaller percentages prescribed for
additional increments of value up to the maxi-
mum mortgage amount stipulated in the statute.
However, these graduated steps and percentages
are not uniformly applied in all programs, as can
be seen, for example, by comparing their treat-
ment in connection with home mortgages insured
under Sections 203 and 220.

Eligibility of Families for Housing Under
Subsidy Programs: With little logic or rationale,
statutory requirements as to eligibility for subsi-
dized housing vary greatly under the several pro-
grams, producing substantial inequities. The
principal subsidized housing programs under ex-
isting law are the Sections 235 and 236 subsi-
dized interest rate programs for homeownership
and rental housing, the rent supplement pro-
gram, and the public housing program. (The Sec-
tion 221(d)(3) below-market interest rate program
and the Section 202 direct loan program for eld-
erly housing have been phased out in favor of
Section 236.)

Each of these programs has its statutory in-
come limit requirements for determining the
group eligible to participate in the program. Not
only are the income limits for each program dif-
ferent, but income limit requirements for a par-
ticular program are often applied in different
ways in neighboring communities.

The public housing statute defines “families
of low income” (including elderly and displaced
persons) as those who are in the lowest income
group and who cannot afford to pay enough to
cause private enterprise in their locality to build
an adequate supply of decent, safe, and sanitary
dwellings for their use. The statute provides,
however, that the actual income limits for admis-
sion to occupancy shall be fixed by each local
public agency (housing authority) after taking
into consideration certain prescribed factors.
These limits are then approved by HUD. Thus,
each of some 3,000 local housing authorities es-
tablishes its own income ceilings for admission,
and continued occupancy with different dollar
amounts for various categories of occupants and
for other circumstances and with different meth-
ods of computing family income. These all vary
from those established by the other housing au-
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thorities. Inequities are thus created for low in-
come families living in different areas.

In the rent supplement program, income lim-
its are tied to the income limits actually
established in a community for its public housing
program. However, because the Federal defini-
tion of income in the rent supplement program
differs from the definition of income imposed by
each of the various local housing authorities, ac-
tual income limits in the rent supplement pro-
gram differ from those prevailing in the local
public housing program. (Income limits in the
Section 221(d)(3) program were generally tied to
median income in the area in which the housing
assisted under that program was to be con-
structed.) Because of the highly controversial na-
ture of the authorizing legislation, it was subject
to legislative history restrictions on eligible in-
come that were not applicable to other pro-
grams, such as specific tight limitations on the
amount of assets held by an applicant for admis-
sion to occupancy.

In the Section 235 homeownership program
and the Section 236 rental program, there are
two separate income limits: ‘“‘regular limits,”
based on 135 percent of the public housing
limits in effect in the area where the housing as-
sisted under Section 235 or 236 is constructed,
and “‘exception limits,” based on 90 percent of
the limits established in that area for the Section
221(d)(3) program. (The ‘“‘exception limits” apply
to not more than 20 percent of the Section 235
and the Section 236 subsidies for the whole
country.) The “‘regular limits” for the Section 235
and 236 programs in an area are based on 135
percent of the income limits actually established
for public housing in that area.

In those counties in which no local housing
authority has been established and no public
housing program operates, ‘“‘regular limits"” set
for the Section 235 and 236 programs are based
on the maximum statutory income limit that
could be established by a local housing authority
operating in that area. However, income limits
established by a local housing authority are al-
most always below the maximum statutory
amount that could be established in the area.
Therefore, sections 235 and 236 income limits in
a county where there is no housing authority are
often much higher than income limits in an ad-
joining city with a housing authority. To private
housing developers interested in producing such
housing, and to needy families living in urban
areas who cannot qualify for assistance because
they live in the city and not the suburb, this re-



sult is inequitable and irrational. Eligibility crite-
ria which impose lower income limits in high
cost metropolitan areas than in predominately
rural counties cannot be justified.

If the above seems unduly complex and be-
wildering, it must be admitted that indeed it is.
And, beyond that, it is a fact that many inequi-
ties exist in the admission of tenants to subsi-
dized housing projecis, both on a national basis
and in individual areas or neighborhoods.

Rentals in Subsidized Housing: Each of the
subsidized housing programs also has different
requirements with respect to the amount or pro-
portion of income that a family must pay in rent
or toward ownership. In the public housing pro-
gram, each of the local housing authorities es-
tablishes its own requirements as to the percent-
age of its income a subsidized family must
contribute. These differences create substantial
inequities among the beneficiaries of the pro-
grams, especially because the computations of
incomes on which rentals are based vary so
widely.

In the Section 236 rental program and in the
rent supplement program, tenant families are re-
quired to apply at least 25 percent of their in-
come to rental, but there is no similar statutory
requirement for public housing. Even between
the Section 236 and the rent supplement pro-
gram, rentals are inequitable because of the dif-
ferent methods of computing income. Under the
Section 235 program of subsidized in‘erest rates
for a home purchaser, he must pay 20 percent of
his income on the mortgage loan, including prin-
cipal, interest, taxes, insurance, and mortgage in-
surance premium.

In 1969, the Congress became concerned
over the high percentage of income which some
tenants in public housing had to pay, and en-
acted the so-called first Brooke amendment
(Section 213(a) of the Housing and Urban Devel-
opment Act of 1969), which generally limits to 25
percent the portion of income that any tenant in
public housing may be required to pay as rent,
and defines income for that purpose. That provi-
sion, however, did not apply to other subsidy
programs in which lower income families often
contributed more than 25 percent of their in-
comes.

Another rental inequity exists within the
public housing program itself. By statute, a gap
of at least 20 percent (except in the case of dis-
placed or elderly families) must be left between
the upper rental limits for admission to a public
housing project and the lowest rents at which
private enterprise, unaided by public subsidy, is

providing a substantial supply of decent housing.
That provision removes an income bracket of
low income families (except for the displaced
and elderly) from the benefits of the program;
there is no reason for this, except to assure pri-
vate sponsors that public housing will not reach
an income group close to one they might serve.

Also, this 20 percent gap provision for pub-
lic housing is inconsistent with provisions appli-
cable to other programs which have no such re-
quirement.

Coinsurance: The HUD Title | repair and
rehabilitation program requires a 10 percent
coinsurance by the lender on each loan invoived,
which provides a real incentive for the lender to
assume responsibility for the soundness of the
loan. That coinsurance requirement was imposed
to prevent a continuation of gross abuses under
the Title | program, as explained above. The HUD
mortgage insurance programs contain no signifi-
cant coinsurance feature. This major difference
in the programs confronts the typical bank or
other lender using any HUD insurance opera-
tions, as mentioned above.

Hidden Subsidies and Costly Devices to
Defer Federal Budget Impact: Program-financing
schemes to avoid the need for approprations or
to permit a technical Federal budget reduction
are inconsistent with good management, frank
information as to Government costs, efficient and
economical administration; they generally result
in extreme complexities.

Housing programs have been particularly
subject to these devices, largely because of
budget restrictions, and sometimes because of
specific proposals developed in the Bureau of
the Budget (OMB). Those legislative results are
relevant today not only because some are still in
operation but because there is no reason to con-
clude that similar emphasis on budget factors
will not be applied to future proposed housing
legislation by those primarily concerned with
Federal budget matters.

Hidden Subsidies: An early use of hidden
subsidy in housing was through the FNMA spe-
cial assistance operations (now carried out by
GNMA) where the subsidy is provided by pur-
chasing mortgages at prices above their value at
the time—often at par. This contrasts with the di-
rect loan and the subsidized interest rate hous-
ing programs. The use of the Tandem Plan in a
variety of ways (as explained above) is one form
of subsidy which is sufficiently hidden to avoid
the extent of controversy that would result from
a frank subsidy in an equal amount.
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Another similar device exists under the rural
housing insured loan system of the Farmers
Home Administration. The Housing and Urban
Development Act of 1965 establishes that sysiem
and a Rural Housing Insurance Fund to finance
it. That was done in large part to get around
budget restrictions that had been applied to di-
rect loans which the Farmers Home Administra-
tion had been making under earlier authority (a
practice which still continues). Under the insur-
ance system, the rural housing loan is made by
the Farmers Home Administration and secured
by a note and mortgage. The note is packaged
with other similar notes as collateral for a spe-
cial type of Government-guaranteed security.
These securities are sold in the private market at
rates delermined by conditions in the money
market at the time. The proceeds of the blanket
security sales are deposited in the above Fund.
Since the interest cost on the blanket securities
generally exceeds the interest realized on the
underlying notes, subsidies are in effect neces-
sary and are paid on the loan transactions.
These are trealed as operating costs and paid
from income to the Fund to the extent available,
but deficits in the Fund must be restored with
annual appropriations.

The Government financing of Capehart mili-
tary housing—with the “Rube Goldberg’” scheme
permitted by Title VIl of the National Housing
Act—was described above. It was a major pro-
gram under which HUD mortgage insurance is
still outstanding, and is perhaps the classic ex-
ample of a complex use of programs in a net-
work of procedures to circumvent a limitation in
other legislation.

Deferral of Budget Impact: Because of the
immediate budget impact of Federal direct loan
programs, Federal agencies have been restricted
or prevented by budget considerations from pro-
posing legislation for such programs, and there
has been strong pressure from Federal budget
officials to shift existing loan programs to some
form of subsidy operation. The HUD programs
have been affected repeatedly by this overriding
policy.

Examples are the suspension of the Section
202 direct loan program for the elderly in favor
of Section 236 interest rate subsidies, and the
shift from direct loans for college housing to
subsidies for paying portions of the interest on
college housing loans from private sources. The
ultimate effect on the Federal budgets, and the
taxpayers, over the loan period of, say, 40 years
would be less under the loan sysiem than under
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a system of annual or other periodic subsidies to
accomplish the same objective. That is true, of
course, because the amount of the loan is nor-
mally recovered with interest, while the subsidy
is not recovered.

The extent of ingenuity and the magnitude
of operations invoived in financing gimmickry af-
fecting housing is tremendous. In 1964, the Bu-
reau of the Budget wanted to convert large sums
from Government’s holdings of mortgages into
“budget receipts,” without having to face the
criticism that would have resulted from selling
these mortgages—all insured or guaranteed by
the Government—at heavy discounts. Accord-
ingly, a scheme was developed (and enacted as
Section 701 of the Housing Act of 1964) to get
billions of dollars from the sale of interests in
FNMA-held mortgages and other Government-
held mortgages, without actually selling the
mortgages themselves. (The residue of the FNMA
operations under this scheme is now adminis-
tered in HUD by the GNMA.)

Of course, the efficient and above-board al-
ternative would have been to sell the mortgages
on the market. Instead, ‘participation certifi-
ca'es” were authorized and sold, giving the pur-
chaser the right to certain proceeds from the
mortgages, plus a guarantee backed by the full
faith and credit of the United States.

To the extent that mortgage proceeds were
insufficient to make timely payments on the cer-
tificates, appropriations were authorized. That
complicated monstrosity handled the sales of al-
most $10 billion worth of “participation certifi-
cates,” and the Federal cost in the form of ap-
propriations because of deficiencies in mortgage
proceeds has already amounted to hundreds of
millions of dollars, and will continue to grow as
long as any of these certificates remain out-
standing.

Stabilization of Housing Credit and Produc-
tion: The stabilization of housing credit and pro-
duction has always been a prime objective of the
Government  housing  programs. This was
strengthened by the establishment (in Title XVI
of the Housing and Urban Development Act of
1968) of a specific 10-year national housing goal
of 26 million new or rehabilitated units. At times
of critical need, however, the general principle
of stabilization has often been ignored for meas-
ures aimed at the current problem.

Instances of interest rate and other mort-
gage insurance changes for countercyclical pur-
poses were mentioned above. The use of FNMA
special assistance for that purpose is more com-



mon. One example was the Act to stimulate resi-
dential construction in April, 1958 (Public Law
85-364), which added $500 million to the existing
FNMA special assistance authority.

Local Approval Requirement: By Federal
statute, a rent supplement project is prohibited
in a community unless the local governing body
has approved it through adoption of an applica-
ble ““workable program” or otherwise. That is in-
consistent with the requirements of local laws,
which do not normally make the construction of
a private housing project subject to governing
body approval. It is also inconsistent with Fed-
eral provisions applying to the Section 236 sub-
sidized interest rate program, where no such re-
quirement is imposed. This inconsistency runs
contrary to an even and equitable distribution of
subsidies for families throughout the country, as
families in some areas can be deprived of pro-
gram benefits without reason. The application of
this approval requirement to various existing in-
surance programs was one of the major issues
in the Congress concerning housing legislation
pending in 1972,

Interest Rate Ceiling: In the overall housing
credit policy of the Federal Government, there is
a major conflict with respect to control of inter-
est rates. All FHA-insured mortgage loans are
subject to maximum interest rate controls pre-
scribed in Federal regulations—these ceilings in
regulations have always been subject to statu-
tory ceilings, except for the current temporary
suspension which leaves the ceilings to adminis-
trative decision—while loans by Federal savings
and loan associations are not subject to such
Federal controls, although assisted by the United
States through the facilities and financial back-
ing of the Federal Home Loan Bank System. This
inconsistency has become more pronounced
since the savings and loans have been given the
facilities of a Government secondary market (in
both FNMA and the Federal Housing Loan Mort-
gage Corporation).

Inconsistent Programs of Farmers Home Ad-
ministration and HUD: As explained above,
there are some advantages and some disadvan-
tages to the home financing methods of the
Farmers Home Administration compared to those
of HUD, but there is no adequate rationale for
the inconsistency of the two programs, espe-
cially in the physical areas of operation where
they overlap, which were mentioned above. The
Farmers Home Administration assistance (Title
V) is initiated with a direct government loan that
is later used to obtain private funds—unlike pri-

vate lending under the HUD insurance programs
and the VA guarantee program, where public
funds are sometimes substiiuted for private
funds by virtue of a secondary market operation.

Divided Planning Functions: Adequate re-
sponsibility relating to planning was given to the
Housing and Home Finance Agency in connec-
tion with the program functions under the Urban
Mass Transportation Act of 1964. Reorganization
Plan No. 2 of 1968, however, transferred the lat-
ter functions to the Department of Transporta-
tion. Thus the planning authority was divided,
leaving HUD with the part primarily concerned
with the relationship of the urban transportation
system to the comprehensively planned develop-
ment of the urban area, and giving all other
planning duties under the Act to DOT. Regard-
less of the debatable merits of the Reorganiza-
tion Plan, the division of functions re'ating to the
interwoven planning of a transportation system
in an area is adverse to consistency in that plan-
ning.

VA “Guaranty” and HUD “Insurance”: A
number of important inconsistencies exist in the
requirements and procedures under the pro-
grams of these two agencies which cause confu-
sion for builders, lenders, and home purchasers.
These problems were recognized soon after the
enactment of the G! Bill in 1944, and several un-
successful efforts were made in the Executive
Branch through the years to develop remedial
legislation, but, essentially, only administrative
procedural steps have been taken. One of the
rationales for the separate VA housing opera-
tions—the temporary nature of that program—
has been removed by the legislation, making all
veterans eligible for benefits on a permanent
basis.

Major inconsistencies in the HUD and VA
operations are:

1. The VA uses a ‘‘guaranty” system in con-
trast to the HUD ‘“insurance.” This means that
VA loans carry full protection against loss (in-
cluding interest and foreclosure costs) up to the
limit of the guaranty on each loan; HUD requires
a slight coinsurance by the lender which can re-
sult in some loss of interest and a portion of
foreclosure cos's. This difference in programs is
perhaps more significant because of the com-
plexity of the HUD “certificates of claim” proce-
dure discussed above.

2. The VA-guaranteed loan can be up to the
full “reasonable value” of the property, in con-
trast to the downpayment generally required for
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a home purchaser under HUD procedures. This

becomes a more significant difference in the
higher cost ranges.
3. The VA establishes the ‘‘reasonable

value” for the purpose of fixing the loan amount,
but this tends to become, in effect, the sales
price, and is distinguished from ‘value” estab-
lished by HUD for computing maximum mortgage
amount. The latter is based upon the value of
the property as security for long range insurance
purposes.

4. The VA charges the veteran no premium
for the guaranty, in contrast to the HUD-required
premium paid by the homeowner in most HUD
programs.

5. The VA pays guaranty benefits in cash, in
contrast to the HUD debenture system (which,
however, as explained above, now permits cash
payments under certain conditions).

6. The VA uses fee appraisers to fix ‘“rea-
sonable value,” as distinguished from the gen-
eral use of staff appraisers by HUD.

7. The VA follows quite different procedures
in the event of default on the loan and foreclo-
sure proceedings. Unlike HUD, it takes custody
of the property in order to protect it as soon as
notified, and generally proceeds against the bor-
rower (which HUD rarely does) for losses it in-
curs through its payment under the guaranty.

Obsolete Provisions: In one sense, a large
part of all of the massive HUD mortgage insur-
ance statutory structure is obsolete, because an
updating and simplification of that obsolete
structure would eliminate a large part of the ex-
isting provisions. The consolidation of 10 pro-
grams into one, for example, would eliminate the
bulk of the existing provisions for 10 programs.

However, many provisions (including all of the
laws for some programs) are obsolete without
reference to any overhaul of the statutes. A num-
ber of programs, by their terms, are no longer
applicable to new projects. These authorizing
provisions are obsolete and need not remain on
the statute books because of outstanding con-
tractual obligations. These will include, for exam-
ple, Section 8 of the National Housing Act (the
former program for housing in outlying areas),
Sections 603 and 608 (the World War Il defense
housing programs), Sections 903 and 908 (Ko-
rean War housing programs), and Title VII Cape-
hart housing provisions.
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Other provisions—such as those designed to
permit special types of projects to go forward at
a particular time or place—have become obso-
lete because of the passage of time. Some
provisions were never used, such as the yield in-
surance program authorized in 1948 under Title
VIl of the National Housing Act.

Some of the public housing provisions in the
United Sta'es Housing Act of 1937 are obsolete,
such as the references to the United States
Housing Authority, and the references to corpo-
ratie stock and auditing provisions applicable to
corporations. The pump-priming provisions in the
act, referring to alleviating present and recurring
unemployment, go back to Depression days.

The most harmful provisions are those obso-
lete ones which have a substantive effect, such
as the “mutuality” provisions of Section 203, dis-
cussed earlier. It is perhaps the outstanding an-
achronism in the housing staiutes; it has some-
times resulted in a return of a portion of
premium charges to a surprised homeowner who
purchased the property after most of the pre-
miums had been paid.

Conflicting Goals in Determining Housing
Policies and Proposals

Executive and Congressional action on past
legislative proposals in the housing field make
clear that certain major conflicting goals will
continue to confront those acting on future pro-
posals in this field. They are relevant with re-
spect to future legislation as factors to be
weighed in judging executive or congressional
acceptance and action on proposals. Some of
these conflicts are:

Government Participation v. Independent
Private Enterprise: This presented the major
issue for the 1931 President’s Conference on
Home Building and Home Ownership. With the
unprecedented concern for the plight of the
home buiding industry and the national economy
during the Great Depression, the reports of the
Conference are neveriheless replete with expres-
sions of fear concerning any Government partici-
pation in housing credit operations. But with the
background conditions then existing, the Con-
gress for the first time put the Federal Govern-
ment substantially into this fie!d of operations.

This conflict of goals still presents an issue
in most new program proposals being consid-
ered. With respect to any proposal, the position
taken by an individual within the range of these
goals is directly related to his political and eco-
nomic philosophy. Production incentives often



are tempered with protection to ‘private enter-
prise,” meaning those similar operations handled
without the benefits of the new program. The de-
gree of Federal participation is weighed against
the urgency of the need and the extent of pres-
sure for the proposal from constituents or pri-
vate or public groups.

Program v. Budget Goals: Normally, the
breadth or authorized volume of any program
using appropria’'ed funds is modified by goals of
the Federal Budget. This is true of any program
involving grants, loans, or other forms of Federal
expenditure—such as through the special assist-
ance functions of GNMA—and can be true of
other programs.

In addition to dollar controls, budget goals
may determine the very nature of the program.
Thus, the President’s budget office always op-
poses direct loan programs because of their ini-
tial budget impact, wheher or not alternatives
might result in greater expenditures over their
full life cycle.

Production and Management Goals v. Con-
sumer Protections or Benefits: Normally, con-
sumer protections involve some additional bur-
den on the lender, builder, or manager of the hous-
ing. Thus, builders have objected to the existing
requirement that they give the home purchaser a
warranty against structural defects and the re-
quirement that the purchaser receive a copy of
the HUD ‘“‘appraised value” of the property. Such
items may be objected to only because they are
redtape, or because they may involve financial
loss. These and many other mortgage insurance
requirements bear on whether a sponsor decides
to use mortgage insurance. That affects produc-
tion. Therefore, any proposed legislation for ad-
ditional consumer protection or other benefits
must be weighed against its possible curtailment
of the use of the program. This is desirable from
the standpoint of the consumer as well as indus-
try, because if curtailment is sufficiently drastic,
other program benefits to the consumer of
greater value cou!d be lost.

Equal Opportunity controls present a good
example: The major purpose of subsidy housing
programs to make more adequate housing avail-
able for low or lower income families is some-
times in direct conflict with the objective of
Equal Opportunity controls. This can be true
where HUD Equal Opportunity regulations pro-
hibit the location of public housing in areas of
racial concentration. That tends to restrict the
volume of such housing provided (regardless of
the merits of the control). Also, making such
controls applicable only to housing processed by

the Government tends to reduce the volume of
FHA-assisted housing for lower income families
and encourages conventional housing with lower
consiruction standards and lacking other con-
sumer protections—contrary to some of the
major goais of mortgage insurance legislation.
Any policy seeking to enforce equal opportunity
policies by withholding, or threa'ening to with-
hold, Federal financial assistance can have a
similar effect.

Consumer benefits can create problems for
management as well as production. Because of
revelations that many public housing tenants
were being charged a very high percentage of
their incomes for rent, the Congress enacted the
so-called “Brooke Amendment” (Section 213(a)
of the Housing and Urban Deveiopment Act of
1969 amending Section 2(1) of the United States
Housing Act of 1937), which prohibited tenants
being charged more than 25 percent of their in-
comes for rent. That amendment removed hard-
ship for many tenants, but it created tremendous
management and maintenance problems for
many housing authorities because of their result-
ing loss of income, amounting to many millions
of dollars. The amendment permitted an alloca-
tion of Federal annual contributions for operating
expenses of local authorities, but that proved to
be inadequate in view of the depreciation of
housing projects over many years and the inac-
curate original estima'es of the adequacy of op-
erating reserves and receipts.

A collateral problem involving payments
under the welfare programs of the Department of
Health, Education, and Welfare illustrates some
of the complications of HUD housing programs
which extend into those of other agencies. The
Brooke amendment waived the required reduc-
tion in a tenmant’s rent if that wou!d result in a
lower welfare payment to him. That was intended
to force a continuation of the welfare payment
without reduction, so that the tenant would not
lose the advantage of his rent reduction. In some
States, however, such welfare payments had to
be reduced under those circumstances because
of State law, so rentals were not reduced. A
later Brooke Amendment (Section 9 of Public
Law 92-213) prohibited local public agencies
from reducing we'fare payments to tenants be-
cause of the rent reductions. That result has
been objected to on the basis that the tenant
now receives, in effect, a double subsidy.

“Business Type Operations” v. Social Pur-
poses: One major current issue is a form of the
above conflict of goals—whether mortgage insur-
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ance programs should be free of special social
purposes. This has been a perennial issue from
almost the beginning of FHA programs. Through
the years, one of the chief advocates against
special social purposes in mortgage insurance
has been the Mortgage Bankers Association of
America (MBA), whose expressions on this issue
have become more vigorous since the fraud and
default problems that surfaced in 1972. An ex-
pression of its consistent position is put suc-
cinctly in one of its staff papers (‘‘Restoring the
Vitality of FHA—AnR Essential Need,” Staff Paper
#1, Mortgage Bankers Association of America,
Washington, D.C., September 29, 1972):

Beginning In 1938, FHA mortgage insurance has been
repeatedly thrust into the attempt to accomplish social,
economic, and political objectives. However commendable,
these objectives were often of questionable adaptability to
the Insurance device or to personnel trained in underwrit-
ing mortgages. Some objectives made it necessary to lower
underwriting standards and, in so doing, invited chicanery.

Over the years, FHA was called upon to insure mort-
gages on housing for defense workers, servicemen and
thelr famllies, critical defense areas, the elderly and the
poor, as well as mortgages on nursing homes, hospitals,
and facilities for group medical practice. Many of these
special and social purpose programs were not acceptable
to private investors, not for lack of confidence in federal
mortgage insurance, but from past experience that told
them the loans would not survive. This apparent contradic-
tion was an outgrowth of the lender's experience with spe-
cial purpose programs. From the earliest diversion from
FHA's original purpose, lenders had learned that when spe-
clal purpose housing was no longer needed (e.g., critical
defense housing which depended upon defense production
jobs to maintain the market and the mortgage loans) fore-
closures would follow and then the lenders would become
the scapegoat for the program’s eventual failure.

The MBA blamed, in particular, the loose under-
writing standards flowing from the waiver of
“economic soundness” and the use of “replace-
ment cost” instead of “appraised value,” as dis-
cussed earlier, which was pointed to as attract-
ing entrepreneurs after large or fraudulent
profits.

The counterargument given to the MBA po-
sition is that FHA was never solely a business-
type operation, as distinguished from socially
oriented programs. It has always had social
objectives which the Congress considered suffi-
ciently important to warrant Federal involvement.
Originally, the principal objective was employ-
ment, a basic social purpose at the time, and the
original program contained requirements which
constitute consumer benefits as well as individ-
ual safeguards—minimum property standards,
appraisals of insured properties, and the features
of the long term, low downpayment, amortized
mortgage with a controlled interest rate.

78

Similarly, it is contended that the serious
processing deficiencies and industry abuses in
1972 did not constitute defects in the programs
themselves or in basic mortgage insurance con-
cepts, but pointed to inadequate management
and staffing. It is a myth that social objectives
cannot be mixed successfully with market-type
operations, it is said, because competent staff
have handled both successfully through years of
FHA operation.

Public and Political Acceptance v. Efficiency
and Cost Savings: It would seem that this con-
flict should never exist, but it does. In choosing
the program technique for an established objec-
tive, it is not unusual for the choice to be made
on the basis of what industry or the public may
accept, even though that is not necessarily the
least expensive or most efficient operation.

Ever since 1950, for example, direct Federal
loan programs for a broad range of housing
have been introduced in Congress and rejected
or ignored, a paramount reason being the ad-
verse reaction of private lending institutions.
However, a direct Government lending program
could make loans available at lower interest
rates for home purchasers (without subsidy) be-
cause of the lower interest rates at which the
Government can normally borrow funds.

Alternatives that are used include the indi-
rect and more complicated procedures under the
Government’s secondary marketing operations,
which provide an indirect subsidy through spe-
cial assistance operations that assure a financial
yield to private lenders. The highlight of this ap-
proach, of course, was the Section 221(d)(3) pro-
gram, where the lender’'s profit came chiefly
through servicing privileges and construction
financing opportunities with virtually no private
risk. Also, the subsidies that are less overt—
such as special assistance—have from an early
time been selected because they are less likely
to stir up opposition.

In this connection, the Comptroller General
of the United States, Elmer B. Staats, recom-
mended to the Subcommittee on Priorities and
Economy in Government of the Joint Economic
Committee, December 4, 1972, that Congress
consider legislation permitting loans under the
section 235 homeownership program and the
section 236 rental program to be financed di-
rectly by Government borrowing, rather than by
private lenders, because of the lower interest
rate at which the Government could borrow
funds, notwithstanding the initial budget impact.
He estimated the present value of the resulting
Federal savings could amount to about $1 billion



under the section 235 program, and about $1.2
billion under the section 236 program, for hous-
ing planned to be provided during fiscal years
1973 through 1978.

Political Reality v. Consistency: Major in-
consistencies in housing legislation flow from the
known position of the Congress toward benefit-
ing certain groups as compared to others. Direct
loans at low interest rates to farmers were ac-
cepted and noncontroversial at an early time,
when such assistance to low income families
generally was extremely controversial. Similarly,
the absence of premium charges for veterans,
plus other benefits, under the VA home Ioan
guaranty program represented a special pater-
nalistic approach for one group only. Currently,
it is feasible to obtain authorization for assistance
to the eiderly and handicapped that would be
strongly objected to by other low income groups
(migrant labor, for example) with less emotional
political appeal.

Appendix A. Tax Reform Act of
1969 (Public Law 91-172)
(Changes Affecting Real Estate)

The real estate sections of the act are de-
signed to limit the use of accelerated deprecia-
tion for tax shelter while, at the same time,
channeling more private investment into housing
through the use of preferential tax incentives.

Under current law, accelerated depreciation
permits certain high income taxpayers to escape
payment of tax on substantial portions of their
economic income. This is done by using acceler-
ated depreciation deductions to shelter income
otherwise taxable. Moreover, depending upon the
period the taxpayer chooses to hold real estate
before sale, the taxpayer (under current recap-
ture rules) may have all or a part of the gain on
sale to the extent he has claimed accelerated
depreciation deductions (which were previously
offset against ordinary income) taxed at long
term capital gains rates.

The major changes of the act affecting real
estate are revisions to the accelerated deprecia-
tion rules and the recapture rules and the impo-
sition of a minimum tax on the use of acceler-
ated depreciation deductions. Particularly in the
case of commercial and industrial construction,
the act reflects the judgment that current accel-
erated depreciation rules constitute undue tax
benefits. Consequently, the act’s real estate sec-
tions provide for a three-tiered structure of tax
treatment favoring investment in publicly as-
sisted housing over other rental housing and

rental housing over commercial and industrial
construction.

Accelerated Depreciation
A. New Buildings

1. Housing—The act retains the 200
percent declining balance and sum-of-the-years
digits methods of accelerated depreciation for
new residential rental housing. A building quali-
fies as residential rental housing if 80 percent or
more of the gross rental income from the build-
ing for the taxable year is rental income from
nontransient dwelling units.

2. Commercial/Industrial — Commercial
and industrial buildings, the construction of which
was begun before July 25, 1969, or for which a
construction contract or permanent financing con-
tract was entered into before July 25, 1969, con-
tinue to qualify for the 200 percent declining bal-
ance and sum-of-the-years digits methods of
depreciation. Commercial and industrial buildings
contracted for or constructed after July 25, 1969,
are limited to the 150 percent declining balance
depreciation method.

B. Used Buildings

1. Housing—The act permits 125 per-
cent declining balance depreciation (rather than
150 percent under current law) to be used on
residential rental housing acquired after July 24,
1969, which, at the time of acquisition, had a re-
maining useful life of 20 years or more. Residen-
tial rental housing with a remaining useful life of
less than 20 years acquired after July 24, 1969
(other than that acquired pursuant to a pre-July
25, 1969, contract) is limited to straight-line de-
preciation.

2. Commercial/ Industrial—All commercial
and industrial buildings acquired after July 24,
1969 (other than those acquired pursuant to
pre-July 25, 1969, contracts) are limited to
straight line depreciation (rather than 150 per-
cent under current law) irrespective of their re-
maining useful lives at the time of acquisition.

C. Rehabilitation of Housing

The act permits a taxpayer to elect to
amortize rehabilitation expenditures incurred
with respect to low income rental housing after
July 24, 1969, and before January 1, 1975, under
the straight line method using a useful life of 5
years and no salvage value. The aggregate reha-
bilitation expenditure which may be amortized
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under this 5-year fast writeoff may not exceed
$15,000 per unit but must exceed (over a 2-year
period) $3,000 per unit. The term “rehabilitation
expenditures” means amounts chargeable to
capital account incurred for additions or im-
provements with a useful life of 5 years or more.
The term “low income rental housing” means
dwelling units held for occupancy by persons of
low and moderate income as determined in ac-
cordance with the policies of the 1968 Housing
Act.

If the unit is sold following rehabilitation, the
difference between the amount of amortization
taken under the 5-year fast writeoff over the
amount of amortization that would otherwise
have been taken using a straight line method for
the actual useful life of the improvement is ‘‘re-
captured” to the extent of gain at ordinary in-
come rates.

The termination date of January 1, 1975, is
designed to give Congress and HUD an opportu-
nity to evalute the effectiveness of this new tax
incentive.

Recapture of Excess Depreciation

A. Publicly Assisted Housing—Current recap-
ture rules are retained for limited return, Fed-
eral, State, or locally assisted housing projects
constructed, reconstructed, or acquired before
January 1, 1975. Under current law, gain on sale
is treated as ordinary income (‘“‘recaptured’) to
the extent the seller has claimed depreciation
deductions in excess of those that would be al-
lowed under the straight line method if the sale
occurs in the first 20 months. After a 20-month
holding period the excess depreciation over
straight line which is recaptured at ordinary in-
come rates is reduced by 1 percent per month.
After 120 months (10 years) no recapture applies
to a sale, and gain, to the extent of excess de-
preciation taken, is taxed at capital gains rates.

The termination date is designed to give
Congress and HUD an opportunity to evaluate
the effectiveness of this tax incentive.

B. Other Rental Housing—In the case of all
other residential rental housing which is sold
after December 31, 1969, the excess depreciation
over straight line taken after December 31, 1969,
will be recaptured under a formula wherein the 1
percent per month reduction in the amount of
excess depreciation recaptured commences after
a holding period of 100 months (85 years). The
effect of this change is to require the taxpayer to
hold the property 1624 years (rather than 10
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years under current law) before all gain to the
extent of excess depreciation taken is taxed at
capital gains rates.

C. Commercial/Industrial—In the case of
commercial and industrial buildings sold after
December 31, 1963, all excess depreciation over
straight line taken after December 31, 1969, will
be recaptured at ordinary income rates irrespec-
tive of the period the property is held by the tax-
payer.

Note: The act applies the new recapture
rules to excess depreciation attributable after
December 31, 1969. Depreciation attributable to
periods before December 31, 1969, is subject to
recapture under current law. In addition, the act
applies current recapture rules where the sale of
the property was subject to a binding contract in
existence prior to July 25, 1969, even though the
transfer is to take place after that date.

Sales of Federally Assisted Low Income
Housing

The act provides that gain on the sale of a
federally assisted housing project (235 or
221(d)(3)) will not be recognized (i.e., not cur-
rently taxed) if the seller reinvests the proceeds
of the sale in a second federally assisted hous-
ing project. To qualify for this “‘rollover” tax in-
centive the first project must be sold to tenants,
a cooperative or other nonprofit organization,
and the sale must be approved by HUD. As
stated, no gain is recognized on the sale of the
first project to the extent the proceeds of the
sale are invested in a second project. The tax-
payer's basis in the second project is reduced
by the amount of gain not recognized on the
sale of the first project. The holding period of
the first project is taken into account in deter-
mining how long the second project is held but
only to the extent the proceeds from the sale of
the old project are reinvested in the new project.

Minimum Tax

In order to correct the situation wherein
high income taxpayers pay little or no tax due to
the use of special tax exempt income and/or
special deductions (called tax preferences), the
act provides a minimum tax on tax preferences
which applies to individuals and corporations.
Under the Act the total of tax preferences, after
the deduction of a $30,000 exemption and the
deduction of the taxpayer’'s regular Federal in-
come tax, is taxed at a flat 10 percent rate. The



11 items of tax preferences which make up the
base of the 10 percent minimum tax include: (1)
Accelerated depreciation on real estate in ex-
cess of straight line depreciation, (2) amortiza-
tion of rehabilitation expenditures in excess of
straight line amortization, and (3) capital gains in
the case of individuals to the extent of one-half
the gains and, in the case of corporations, to the
extent of 18/48 of the gain.

Miscellaneous

Under current law, members of cooperative
housing corporations can deduct their pro rata

share of taxes and interest if, and only if, the
corporation qualifies as a cooperative housing
corporation. To qualify, the corporation must de-
rive 80 percent or more of its gross income from
its tenant stockholders. The act provides that, in
determining whether a corporation is a coopera-
tive housing corporation, no account is to be
taken of stock owned or units leased by public
housing authorities. The effect of the change,
effective December 31, 1969, will be to allow in-
dividual tenant stockholders to take the above
deductions even though more than 20 percent of
the cooperative housing corporation’s income is
derived from a governmental agency.
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A Review of Federal Subsidized
Housing Programs

By Milton P. Semer, Julian H. Zimmerman,
Ashley Foard, and John M. Frantz

Semer and Zimmerman

Introduction

This review of the origins and development
of Federal housing subsidy programs in the
United States begins with the emergency pro-
grams undertaken during the Great Depression in
the early 1930’s. It might as suitably, perhaps
have begun some decades earlier in Great Brit-
ain, where many of the institutional forms and
social concepts that we were to borrow later
were taking shape.

The study devotes what may seem to the
reader at first glance to be a disproportionate
degree of attention to the development, consid-
eration, and ultimate enactment of the first really
major subsidized housing program in this coun-
try—U.S. Housing Act of 1937. There is, how-
ever, solid reason for this treatment.

Close examination of the history of the 1937
act will reveal that, with minor topical
exceptions, all of the issues were then devel-
oped and debated; all the ordinary means of
housing subsidy were identified and recognized;
all the major social and political motivations that
make up the tissue of subsidized housing debate
played their part in shaping the action finally
taken. In the nearly forty years that followed, we
have in the main been ringing the changes on
old themes. It is, therefore, fundamental to an
understanding of what followed to examine in
some detail what the nation did, and what it
thought it was doing in 1937, concerning the
rousing of its low income individuals and fami-
ies.

In the interest of holding this narrative to a
reasonable length, as well as maintaining some
focus on the main issues, some highly special-
ized and relatively small housing subsidy tech-
niques or programs have been treated briefly, or
in some cases not at all. Thus, Mrs. Sullivan’s
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“experimental” program for low income home-
ownership under FHA section 221(h) is men-
tioned only in passing. Rehousing grants to fami-
lies displaced from urban renewal areas are not
discussed. The GNMA-Tandem plan is mentioned
but briefly because it is not in fact a subsidy
program, but a mechanism for providing mort-
gage financing for projects that may be subsi-
dized by other means, or, for economic reasons,
that may be subsidized accidentally, as it were,
through the mortgage price.

The study ends with the freeze on all hous-
ing subsidy programs imposed by the administra-
tion in January 1973, except for brief note of the
administration’s pending proposals for additional
low and moderate income housing. No effort is
made to track these in detail through the 1974
legislative process not only because of the intri-
cacy of the subject but because the final out-
come of that process remains shrouded in doubt
and uncertainty.

It would be inappropriate to end this review
without calling attention to a circumstance that
must appeal to one’s sense of the unconscious
ironies of history. With the freeze clearly in
place and holding, we have come almost full cir-
cle to where we were in 1937. Unless and until
the executive and the Congress reach some new
accommodation on a further course of action,
the massive legislative accomplishments of 1949,
1954, 1959, 1961, 1965, and 1968 will lie lifeless
and inert upon the statute books. Apart from its
custodial functions over these inactive programs,
what remains to the Department of Housing and
Urban Development is the pair of tools with
which it began: FHA mortgage insurance and
housing subsidies under the U.S. Housing Act of
1937.

What perhaps has most greatly changed is
their institutional setting. Mortgage insurance op-
erates through a nationwide complex of mort-
gage banking and other forms of insured mortga-
gee institutions. Public housing subsidies
operate through local housing authorities in cit-
ies, towns, and rural areas throughout the coun-
try. Both institutional systems today face deep
and even perilous problems and difficulties—as
do the programs that called them into being.

A Brief Glossary of Subsidy Systems or
Techniques

Many people who are not engaged regularly
in the management of subsidized housing pro-
grams sometimes find confusing the great variety
of techniques or methods by which a subsidy



may be extended, or as the economists like to
say, “delivered,” to a target family or group. For
their convenience, there follows a brief summary
of the principal subsidy devices that have been
employed from time to time in this country, and
that are discussed or referred to in this study.

Cash Payments to Public Owner-Sponsors:
Payment of housing subsidies in cash to public
bodies, agencies, or institutions has been author-
ized in three different forms:

Periodic Contributions: These are payments—
usually annual—to reduce or offset all or part
of the debt service costs of an assisted project,
thus permitting lower rental charges than other-
wise would be feasible. In the low rent public
housing program, the Federal fixed annual con-
tribution covers the portion of the long term debt
service each year that cannot be met from oper-
ating receipts after provision for expenses and
reserves. In the college housing program, Fed-
eral grants are made to the college for the differ-
ence between the actual debt service payments
due on a project and the level of payments that
would have been required on bonds carrying a 3
percent interest rate.

Initial Capital Contributions: The U.S. Hous-
ing Act of 1937 authorized, as an alternative to
annual contributions, an initial capital contribu-
tion of up to 25 percent of the development cost
of the project—thus relieving it, to that extent, of
carrying charges and permitting lower rents. This
alternative has never been used.

Operating Subsidies: These are used to in-
crease project income, and thus avoid the ne-
cessity for rent increases to maintain solvency.
Special operating subsidies are authorized in the
low rent public housing program for units occu-
pied by the elderly and handicapped, or by relo-
catees displaced from previous housing by gov-
ernmental action. Such subsidies are also
authorized to overcome operating deficits result-
ing from rising costs and statutory limitations on
rent levels.

Cash Payments to Private Owners: Cash pay-
ments may be made to owners of rental housing
to cover a part of the economic rent applicable
to subsidized units, and thus make lower rents
available to eligible occupants. Payments of this
nature are made to lessees under the public
housing leasing program and indirectly under the
rent supplement program.

Cash payments also have been made to in-
dividuals to assist in the purchase of homes. In
the early years of the Gl program, veterans re-
ceived modest sums called “gratuities” to assist
them in purchasing homes. Under the urban re-

newal program, grants may be made to home-
owners displaced from their homes by urban re-
newal action to assist them in obtaining standard
housing elsewhere, and payments are made for
moving expenses of displaced individuals and
families.

Cash Payments to Private Lenders Related
to Debt Service Costs: Cash payments are made
directly to private mortgagees on certain ‘insured
mortgages in amounts equal to a certain portion
of the debt service on the mortgage attributable
to a particular unit. Such payments are applied
to reduce the rent otherwise chargeable for that
unit. This is the subsidy technique employed in
the FHA section 236 program. A similar method
is used to reduce the carrying costs of home-
ownership under the section 235 program. Sub-
stantially the same form of subsidy is authorized
for similar classes of beneficiaries in the Farm-
ers Home Administration’s rural housing pro-
gram.

Land Subsidies to Reduce Total Unit Cost:
Federal surplus land may be sold at values that
may be set taking into account their intended
use for low rent housing. Similarly, the fair reuse
value of land in urban renewal projects to be
used for low and moderate income housing may
be established taking the nature of the intended
use into account.

Tax Relief: Partial or full abatement of local
real estate taxes may be used as a method of
reducing operating costs, thus allowing lower
rents. Projects receiving annual contributions
under the low rent public housing program are
required to be exempt from local taxes, although
certain payments in lieu of taxes are authorized
to compensate the cities for such general munic-
ipal services as trash collection, police and fire
protection, and the like. (Some State assisted
programs, as in New York, use tax abatement as
a method of achieving reduced rents.)

Below-market Loans: Loans at below-market
interest rates are used to achieve artificially low
debt service requirements, and thus permit the
projects to operate at reduced rental levels.
These have taken two distinct forms:

Direct be'ow-market loans have been made
by Federal agencies at interest rates fixed by
statute or statutory formula to specified classes
of borrowers. Examples among HUD programs
are the direct loans formerly made to colleges
and universities (and certain other institutions)
for dormitory or faculty housing; loans to non-
profit sponsors of housing projects for the eld-
erly or handicapped; and loans for rehabilitation
of certain existing housing or small business
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properties (section 312). Similar direct loans are
made by the Veterans Administration in rural
areas, and to a limited extent by the Farmers
Home Administration.

Indirect below-market loans result when a
private lender is induced to originate the loan at
a be'ow-market rate on the basis of a commit-
ment that he can sell the loan when completed
to the Government, at a predetermined price ac-
ceptable to him. This is the method employed in
the section 221(d)(3) be'ow-market program, and
in the FNMA-GNMA tandem operation.

Cash Payments Directly to Persons or Fami-
lies of Low Income: Payments in cash directly to
low income people for housing benefits (fre-
quently called “housing allowances”) have been
used in the United States only on an experimen-
tal or pilot basis. Such an experimental program
is now being conducted by HUD under special
legislative authority. General support or welfare
payments are widely made under federally sup-
ported State welfare programs. In some cases,
these payments include an earmarked or set-
aside amount for housing, and in other cases they
may be used for such purposes as rent without a
specified amount.

First Federal Housing Subsidies—
Direct Construction

The first housing subsidies by the U.S Gov-
ernment were provided under the slum clearance
and low income housing program of the Housing
Division of the Federal Emergency Administration
of Public Works (PWA).

That program was initiated in February 1934,
but statutory authority for actual subsidies was
not formally gran*ed by Congress until June 29,
1936. Housing projects were constructed directly
by the Federal Government (as distinguished
from local public agency construction in the
later low rent public housing program, pursuant
to the U.S. Housing Act of 1937) * under the au-
thority given in two major enactments that ap-
propria‘ed funds primarily to relieve unemploy-
ment through the construction of useful public
works.

The first of those acts was the National In-
dustrial Recovery Act?® enacted June 16, 1933,
which created the Federal Emergency Adminis-
tration of Public Works (section 201) and required
its Administrator, under the direction of the Pres-

1Unlted States Housing Act of 1937 (50 Stat. 888 and amend-
ments).
2 National Industrlal Recovery Act (48 Stat. 115).
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ident, to prepare a comprehensive program of
public works that would include among other
things:

(d) construction, reconstruction, alteration or repalr
under public regulation or control of low cost housing and
slum clearance projects; . . .

Authority was given and funds were appro-
priated ($3.3 billion) to construct or finance pub-
lic works under that program, including the mak-
ing loans and grants to States and local public
agencies.

The second was the Emergency Relief
Appropriation Act of 19353 enacted April 8,
1935, making additional funds ($4 billion) avail-
able for useful projects to provide relief and in-
crease employment, including $450 million for
“housing.”

It is quite clear in context that the basic
purpose of these measures, taken at the depth
of the Depression, was to relieve suffering and
put people to work. Provision of housing for fam-
ilies of low income was thought of not so much
as an objective in itself, but as one among other
socially useful means of accomplishing this
broad purpose. Indeed, from the beginning, the ef-
forts to utilize relief appropriations to provide
housing for low income people ran into serious
legal limitations and obstacles, as well as the
numerous practical problems that are all but in-
evitab'e in pioneering operations in new fields of
government activity.

Beginning in July 1933—even prior to the in-
itiation of the low cost housing program of the
PWA Housing Division—that Division had at-
tempted to provide housing within the reach of
low income families through mortgage loans
made with appropriated funds to private limited
dividend companies. The loans were long term
(30 years) at 4 percent interest. According to
Secretary of the Interior Ickes (also, by Presi-
dential designation, the Administrator of Public
Works), that approach was taken because of the
absence in 1933 of local public bodies with au-
thority under State law to undertake slum clear-
ance and low cost housing projects, and thereby
to qualify for, accept, and utilize PWA loans and
grants for that purpose. That was in contrast to
the powers of most cities and many other local
public bodies to undertake other types of con-
struction projects, for which they could and did
receive loans and grants.*

3 Emergency Rellef Appropriation Act of 1935 (49 Stat. 115).

4 Hearings before the Senate Committee on Education and Labor,
75th Congress, on S. 1685, “The United States Housing Act
of 1937,” Apr. 14 to May 11, 1937, p. 49.



Lending to limited dividend corporations
was terminated in February 1934, because rent-
als in the assisted projects—at $10 per room per
month—were determined to be in excess of what
families of low income could afford. Rentals at
those leve's resulted from the absence of Fed-
eral subsidy, lack of eminent domain to hold
down land costs, and the limited sponsor profit
permitted.”> Only 7 limited dividend housing proj-
ects were built with a total of 3,113 dwelling
units.s

Because of the continuing absence of any
substantial number of cities or other local public
agencies with legal powers to undertake housing
projects, the PWA Housing Division then turned
to direct Federal construction and ownership,
which it regarded as the only feasible alternative
if a Federal initiative in housing construction was
to be made an effective means of he'ping to
meet immediate relief of employment problems.?
Accordingly, the Housing Division proceeded to
acquire land in many cities, select architects,
draw plans, and advertise for construction bids.

From original total allocations of almost
$400 million, a specific program of 79 low cost
housing projec's, to cost almost $250 million,
was underway in the spring of 1935 when the
Housing Division ran up against still another and
much greater legal obstacle, one that all but de-
stroyed the future of the program. This was the
adverse court decision in the case of United
States v. Certain Land in the City of Louisville,
Jefferson County, Kentucky,®* which ruled that
Federal eminent domain power could not be in-
voked to carry out the program.

The decision of the Federal district court
was upheld on July 15, 1935 by the Court of Ap-
peals for the Sixth Circuit, which he'd that the
general welfare clause in the Constitution does
not authorize condemnation of private property
for low cost housing and slum clearance. Provi-
sions (section 203(a)(8)) of the National In-
dustrial Recovery Act on eminent domain as
applied to such housing were declared un-
constitutional. It was held that housing is not
a “public use,” as required for eminent domain,
on the ground that benefits of employment and
aid to a limited group of low income people did
not constitute a “public use.” Some hope for a

5 Report by Secretary Ickes at above hearings, p. 21.

¢ Ibid., p. 20.

71bld., p. 21.

8 United States v. Certain Land in the City of Loulisville, Jefferson
County, Kentucky, 9 Fed. Supp. 137 (Jan. 4, 1935), 78 Fed. 2d
684 (July 15, 1935), certiorari granted 296 U.S. 567 (Oct.
28, 1935), appeal dismissed on motion of Solicitor General
Reed (Mar. 5, 1936).

reversal of the lower court decisions in the case
existed until the appeal was dismissed on motion
of Solicitor Reed on March 5, 1936.

The power of eminent domain was essential
in the assembly of most slum sites, so that the
loss of that power effectively thwarted one of the
basic statutory purposes of the program—the
clearance of slums. Thereafter, the program
could only continue with projects planned on va-
cant and available land, except in the rare situa-
tion where a locality, such as New York City,
could acquire slum sites under State laws and
transfer the property to the Federal Government.?

During the above litigation, the low cost
housing program of the PWA Housing Division
suffered a second major legal setback that came
as a surprise and disappointment to its officials.
Because no statutory provision dealt with the
fixing of rentals in the projects, the Comptroller
General of the United States concluded that no
authority existed for making Federal subsidies to
reduce the rentals. (The then Comptroller Gen-
eral, Mr. McCarl, was widely noted at the time
for the very conservative tenor of his decisions.
Also, it should be noted that at that time the
Comptroller General exercised ‘the power of
prior review and approval of most Federal con-
tracts and expenditures, as contrasted with the
post-audit that became the prevalent practice
some years later) That conclusion was reached
through two decisions.

The first of those decisions, on October 29,
1935, conc'uded that funds under the two au-
thorizing acts (the National Industrial Recovery
Act of 1933 and the Emergency Relief Appropria-
tion Act of 1935) were available for operating as
well as construction costs of the housing proj-
ects in the program, but that all rentals and
other receipts from operations must be covered
into the Treasury as miscellaneous receipts with-
out deduction (as required generally for Federal
receipts under sections 3617 and 3618 of the Re-
vised Statutes). In this connection, the Comptrol-
ler disapproved a proposal to lease a project to
a private manager who would pay operating
costs and return the excess to the Government
—or in the event of a deficit, the Government
would make up the loss. No statutory provision
dealt specifically with the fixing of rentals in this
housing.

9 Hearings before the House Committee on Banking and Currency,
75th Congress, on H.R. 5033 and S. 1685, “The United States
Housing Act of 1937, Aug. 3 to 6, 1937, p. 151.

1 Decisions of the Comptroller General of the United States,
Volume 15, p. 352 (A-65345), Oct. 28, 1935,
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The second of the Comptroller’'s decisions,
on January 17, 1936,'' rejected a proposal of
the Federal Emergency Administrator of Public
Works that rentals in the first completed housing
project (Techwood Project, Atlanta, Ga.), be es-
tablished on a basis that would be within the
reach of persons of low income, which was as-
serted to be one of the purposes of the authoriz-
ing legislation. The average rental for that pur-
pose was determined to be $6.31 per room per
month. To make that possible, it was proposed
that 45 percent of the original cost of the project
be written off as a grant, similar to grants being
made to public works projects of local agencies,
and the remainder of the original cost would be
amortized over a 60-year period. That amortiza-
tion was calculated to be feasible at the rentals
proposed based on the amounts of the original
project cost including carrying charges, all oper-
ating costs including payments to depreciation
and other reserves, and the payment to the
Treasury of 3 percent of the Government's origi-
nal investment. (it was calculated that full amor-
tization without the grant would have required
rentals of $9.37 per room per month.)

The Comptroller General, rejecting that pro-
posal, concluded that there was no authority to
contemplate any loss whatsoever to the Federal
Government in the sale or lease of the housing,
and that rentals must be fixed in sufficient
amount to amortize the full cost of the project
that would bring in a net return on the money in-
vested in the property equal to the rate the
United States pays on its bonded indebtedness.
The above statutory authority for providing ‘‘low
cost” housing projects, being a secondary bene-
fit to employment, was interpreted as conferring
benefits on tenants only to the extent lower
costs were brought about by “careful planning
and quantity production.” Any further reduction
in rentals was held to be giving away Govern-
ment claims without statutory authority, although
the Comptroller did permit the exclusion of land
costs from the required amortization if interest
;Ne:je paid on an amount equal to the cost of the
and.

No authority for housing subsidies to the
program existed until the enactment of the so-
called George-Healey Act!z on June 29, 1936.
That relatively obscure statute was actually the
first clear congressional authorization for subsi-
dies in a Federal housing program. Among sev-

" lbid., p. 619 (A-65368), Jan. 17, 1936; see also Volume 16, p.
617 (A-82300), Dec. 23, 1936.
12 George-Healey Act (49 Stat. 2025).
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eral provisions relating to these PWA Housing
Division projects, the act (at section 4(a)) pro-
vided:

In the administration of any low-cost housing or slum-
clearance project described in section 1, the Federal Emer-
gency Administrator of Public Works shall fix the rentals at
an amount at least sufficient to pay (1) all necessary and
proper administrative expenses of the project; (2) such
sums as will suffice to repay, within a period not exceed-
ing sixty years, at least 55 per centum of the initial cost of
the project, together with interest at such rate as he deems
advisable.

The stated purpose of that provision*? was to
make it possible to operate the housing projects
at rents within the financial reach of persons
with low incomes. Under the quoted language,
the tenants were given the benefit as to resulting
rent levels of a capital grant of 45 percent of the
cost of the project.

As noted by Secretary Ickes, rents were
also favorably affected in many cases by assist-
ance from municipalities in the form of donations
of property, provisions of parks and recreational
facilities adjacent to projects, provision of
streets and sidewalks without assessment, and
furnishing of services at reduced rates.

Section 4(b) of that 1936 act also contained
the first provision on tenant selection:

Dwelling accommodations in such low-cost housing or
slum-clearance projects shall be available only to families
who lack sufficient income, without the benefit of financial
assistance, to enable them to live in decent, safe, and san-
itary dwellings and under other than overcrowded housing
conditions: Provided, that no family shall be accepted as a
tenant in any such project whose aggregate income ex-
ceeds five times the rental of the quarters to be furnished
such family. The term ‘rental’ as used in this subsection In-
cludes the average cost (as determined by the Federal
Emergency Administrator of Public Works) of heat, light,
water, and cooking, where such services are not supplied
by the lessor and included in the rent.

Under those provisions of the George-Healey
Act, average rentals ranging from $3.97 to $5.88
per room per month, excluding utilities, were es-
tablished for the 9 projects on which rentals
were fixed at the time of the congressional hear-
ings on the proposed U.S. Housing Act of 1937;
the average annual income of families was $947
in the 3 projects in operation at the time.**

(In addition to its provisions relating to
housing subsidies, the George-Healey Act con-
tained some other matters of historical interest
at this early stage. Thus (1) it waived exclusive
Federal jurisdiction over property acquired by

13 Secretary Ickes in his report furnished at the above hearings
of the Senate Committee on Education and Labor, p. 37.
1*bld., p. 50.



PWA for housing and slum clearance, and (2) it
authorized PWA to enter inlo agreements to pay
local public bodies amounts in lieu of taxes.
These sums were to be based on the costs of
local services furnished to the property, taking
into consideration the benefits to be derived by
the State or locality from such property.)

Primarily because of the above problems of
the PWA Housing Division program, it was
greatly reduced from its original plans. Also,
substantial amounts of funds previously allocated
for the program had been diverted for other re-
lief efforts. In all, housing projects with alloca-
tions totalling $200 million were dropped al-
though ready for action.’s Under the final
program, 50 projects costing about $135 million
were built in 37 cities providing about 21,600
dwellings for low income families. The number of
projects built on sites of former slums was re-
duced to 27.18

One additional factor affecting the decisions
that curtailed, and eventually ended, the PWA
Housing Division program was its limited statu-
tory objective. From the beginning, the program
had been conceived as an emergency measure
designed primarily to provide employment, as
distinguished from a program carefully planned
and developed to meet long range goals. As also
previously noted, the PWA Housing Division went
to direct Federal consiruction because there
were not enough local agencies with adequate
legal powers to undertake the projects. As early
as December 1934, however, the President wrote
the governor of each State suggesting enabling
legislation for the creation of local agencies with
powers to undertake housing for persons of low
income and providing for tax exemption and
other assistance to such housing by States and
localities.’” A new alternative Federal housing
program of assistance to localities was becom-
ing more feasible as States enacted more of
these laws. By April 1937, they had been en-
acted in 27 States, with drafting and other tech-
nical help by PWA.

Although the volume of completed housing
under the PWA Housing Division program fell
well below original plans, it constituted an oper-
ation of greater significance than is generally
recognized today. The volume of production was
substantial in terms of a brief Government oper-
ation getting underway in an entirely new field.

More important, but less recognized today,
was the pioneering work done then in coping

3 |bid., p. 25.
1 1bid., p. 32.
17 1bid., p. 50.

with the basic problems generally confronted in
public housing operations. Many major policy
decisions made at that time have influenced de-
velopments through the years. The problems of
land acquisition and assembly, including the sig-
nificance of eminent domain, have been men-
tioned. Conclusions had to be reached on the
types and standards of construction necessary to
achieve low maintenance and operating costs to
keep rentals at a minimum. The early projects
had the usual community re'ations problems, and
were opposed by some groups with substantially
the same arguments that have been used against
public housing in recent times. From the begin-
ning of the program, substantial attention was
given to the re'ocation of displaced families.
Secretary Ickes reported at the hearings on the
proposed U.S. Housing Act of 1937 that about
9,000 of those families had already received as-
sistance in obtaining dwellings, and that these
dwellings were generally superior to their former
ones but often had slightly higher rentals.®

A Search for a Better Way—
The U.S. Housing Act of 1937

| may say in passing that during my time in the Senate |
have never advocated legislation which was of such a non-
controversial nature.

Senator Wagner

1937 Congressional Record 10357

The U.S. Housing Act of 1937 *® inaugurated
the first major American experiment in housing
directly and explicitly subsidized with public
funds. Almost 40 years later it is still by far the
largest program in which public subsidies are
employed in an effort to ameliorate the disadvan-
tage under which lower income families and indi-
viduals have found themselves in an affluent so-
ciety. For even in 1937 America was an affluent
society by comparison with the circumstances of
most of the world—notwithstanding that the initi-
ative toward subsidized housing came while the
nation was still in the grip of the most severe and
prolonged economic depression in its experi-
ence.

The new act authorized Federal loans for
the development of public housing and “slum
clearance’ projects, and provided for either cap-
ital grants or annual contributions to assure their
continued availability to low income people. It
required a local contribution to the subsidy but

8 |bid., p. 35.
1 Public Law 75-412, Sept. 1, 1937.
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permitted this to be accomplished through local
tax exemption. It was designed to encourage the
construction of housing for the poor; but it also
required destruction, on a one-for-one basis, of
substandard housing as new units might be built.
Further, however, in recognition of the dubious
feasibility of such “equivalent elimination” in
many if not most communities, it authorized the
demolition of substandard structures to be post-
poned where it was determined that the immedi-
ate results would be overcrowding and hardship.

Although the original legislation has been
marvelously reworked and elaborated over the
years, the 1937 act can legitimately be said to
establish the basic framework and the general
conceptual scheme that even today we know as
the “public housing program.”

As of June 30, 1973, there were some
1,088,000 units in management (i.e., occupied or
available for occupancy) in the program. The an-
nual subsidy pledged to meet debt service re-
quirements amounted to $587.8 million and was
rising. To this figure must be added an additional
$514 million of payments for leased units and for
operating subsidies of various kinds—a figure
which also was clearly destined to rise in future
years.

While exact figures were never kept, it is ev-
ident that several million families and individuals
have been served—however well or ill—by the
program over the years. No other program of
subsidized housing in the United States has
been active over so long a period. None has
been involved in the construction of so large a
number of units. None has affected the lives of
so many people. None has generated such bitter,
continuing controversy. None has brought into
existence such a variety of new institutions,
skills, and professional organizations. None has
involved a like expenditure of the public funds.

In approaching a chronological examination
of the history of Federal legislation for subsi-
dized housing in the United States, therefore, it
seems worthwhile to inquire in some detail into
the circumstances of the birth of this program in
1937. What did the Congress and the program’s
sponsors think they were seeking to accomplish?
What did the opponents think they were oppos-
ing, and why? What bearing do these matters
have on the later history?

1935

Serious consideration of the legislation that
ultimately would authorize the public housing
program began in 1935.
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Not all the moving forces behind the legisla-
tion are clearly discernible in its formal history.
To some degree, it clearly reflected disillusion-
ment with the earlier efforts of the Resettlement
Administration and the Housing Division of the
Public Works Administration. The projects devel-
oped by these agencies—primarily as one
among many devices to combat unemployment—
had been afflicted with site controversies, high
development costs, long delays in completion,
and rent levels that, though below those in the
private market for comparable housing, were still
considerably above what many had hoped for
and expected.

Another source of difficulty for these early
programs was the uncertainty surrounding their
objectives. In the minds of some supporters their
main purpose was to put people to work; others
saw them as providing a kind of cultural bridge
between urban and rural life—the urban worker
fortified by his open space and his garden. Still
others hoped for an American adaptation of the
British greentowns experiment—an early and (in
England) quite reasonably successful effort to
develop what later came to be called a “new
towns” approach.

A more concrete and practical motivation,
however, is probably to be found in the decision
of the Circuit Court of Appeals in the case of a
project in Kentucky,20 which severely limited the
ongoing PWA program at that time. The court
held, in substance, that housing and slum clear-
ance were not such public purposes as would
bring the acquisition of land for them within the
power of the Congress under article | of the

Constitution to “provide . . . for the general Wel-
fare.” The ramifications of this decision were ex-
tensive.

Its immediate thrust was to bar the use of
the power of eminent domain for Federal hous-
ing projects. This immediately limited the avail-
able sites for such projects to those obtainable
through negotiation and purchase in the open
market. Moreover, it effectively set the land val-
ues for such projects at the price that a canny
seller could exact from a needful buyer, or a
buyer open to political or other indirect pres-
sures. Because PWA had no explicit authority to
subsidize rents, an upward pressure on site
costs implied higher development costs and
hence even higher rent levels.

The Supreme Court accepted the Louisville
case for review, but the Government, perhaps

2 {Jnited States v. Certain Land in the City of Louisville, Jefferson
County, Kentucky, 78 Fed. 2d 684, certiorari granted 296 U.S.
567, appeal dismissed 297 U.S. 726 (1936).



concerned about the effects of a possible ad-
verse decision on other cases at various stages
of judicial review, decided at the last moment—
on the morning of the day on which the Court
had set the case down for oral argument—to
withdraw its appeal. This decision engendered
some bitierness among the dedicated proponents
of a public effort to improve housing conditions,
including some lawyers who felt that there was a
reasonably good prospect of obtaining a deci-
sion overruling the circuit court. However that
might have been, the decision of the Department
of Justice not to proceed further ended the case.

In this general context, Senator Wagner of
New York introduced S. 2392 of the 74th Con-
gress—"“A Bill to Promote the Public Health,
Safety, and Welfare by Providing for the Elimina-
tion of Insanitary and Dangerous Housing Condi-
tions, to Relieve Congested Areas, to Aid in the
Construction and Supervision of Low-rental
Dwelling Accommodations, and to Further Na-
tional Industrial Recovery Through the Employ-
ment of Labor and Materials.”

S. 2392 would have established a permanent
Division of Housing within the Department of the
Interior. The emergency-born Division of Housing
was then located in the Federal Emergency Ad-
ministration of Public Works (PWA). The Admin-
istrator was Harold Ickes, who was also Secre-
tary of the Interior. The arrangement proposed in
the bill was, therefore, more than a formalistic
change, because PWA was not actually in Inte-
rior, but rather was directed by an Administrator
who happened also to be Secretary.

S. 2392 also wou'!d have authorized appro-
priations of $800 million for loans and grants to
“encourage, aid, assist, and cooperate with local
public-housing bodies to formulate and to exe-
cute slum clearance and low-rent public-housing
programs and projects.” Thus in this earliest ver-
sion the legislation acknowledged receipt of the
message from the Court: The Federal Govern-
ment was prepared to bow out as the principal
sponsor, owner and manager of public housing
projects; henceforth, its role mainly would be to
give financial assistance to Sta‘e and local agen-
cies. The term “local public housing body” was
defined to mean “. . . a State, territorial, county,
or municipal housing corporation or authority,
authorized and empowered by statutory enact-
ment to clear slums and/or to provide housing
at a low rental for persons of low income.” 21

It is worthy of note that the *“Declaration of
Policy” proposed in this forerunner bill, after re-

1S, 2392, 74th Congress, 1st Session, sec. 9.

ferring to “congested and insanitary housing . . .
which seriously affect the public health, safety,
morals and welfare . . . of the American people,”
laid down a gloomy conclusion that future expe-
rience was not substantially to change: “lt is
found that the correction of these conditions is
impossible by private initiative and funds . . . .” 22

What strikes the contemporary viewer in this
review of the proposed bill is the variety and dis-
parity of purposes that were thought to be the
object and justification of the legislation. Its
sponsor, Senator Wagner of New York, chose to
remain on the sidelines and let others speak for
the purposes of his bill.

Representatives of the Public Health Service
viewed the proposal as dealing with abatement
of health hazards. They called attention to the
typical lack in the slums of adequate ventilation,
sewage disposal, screening, and pure water, and
the resulting prevalence of tuberculosis, pneu-
monia, typhoid fever, diphtheria, and other ills.??

The witness who spoke for the United Mine
Workers applauded the measure as in the inter-
est of economic recovery and the provision of
better living standards for low income workers,
but he saw it more specifically as offering a
means of breaking through the company town
arrangements then prevalent in mining areas,
and thus of redressing the imbalance of strength
between owners and workers in the collective
bargaining process.?*

Rabbi Israe!, Vice President of the National
Public Housing Conference, saw the justification
for the proposed program mainly in what he
thought would be its remedial effects with re-
spect to crime, juvenile delinquency, and infant
mortality.25

A spokesman for the National Urban League
quoted with approval the statement of a former
Secretary of Commerce that, “The Negro’s hous-
ing problem is part of the general problem of
providing enough housing of acceptable stand-
ards for the low income groups in our society.”
Neverthe'ess, he went on to support the bill on
the premise that it might help to solve the spe-
cial housing problems of the black communities
of the nation.?s

The witness on behalf of the Building Trades
Department, American Federation of Labor,
called attention to the high rates of unemploy-
ment in the building trades. Although he made it

2 |bid., sec. 1.

23 Hearings before the Senate Committee on Education and Labor,
74th Congress, 1st Session, on S. 2392, June 4-7, 1935, p. 7 ff.

24 |bid., pp. 11-12.

2 |bid., p. 13.

26 |bid., p. 16.

89


http:nation.26
http:mortality.25
http:process.24

clear that he was not appearing to endorse any
particular bill or proposal, he urged that some-
thing be done promptly to meet a “twofold pur-
pose’'—i.e., to stimulate employment in construc-
tion and to relieve the housing conditions of low
income workers.2”

Other witnesses called attention to the de-
plorable conditions existing in the slums: over-
crowding, disease, filth, infestation by rats, and
ruthless profiteering on the part of mainly absen-
tee landlords.

Only one witness—Catherine Bauer—made
any serious effort to give the Senate Committee
on Education and Labor a broader sense of
perspective concerning the sweep of the prob-
lems in which it was embroiling itself. In lan-
guage that reads as aptly today as when it was
used 40 years ago, she to!d the committee:

The major part of the housing problem is a simple
economic fact: Ordinary private enterprise is totally unable
to provide adequate new housing at a rental or sale price
which families in the middle and lower income groups can
pay. This situation is apparently permanent in our national
economy.28

The chairman pointed out that the 14 million
units that the witness had said were needed in
the next 10 years would involve, at 1935 costs
($4,000 per unit) an investment of $56 billion.
Miss Bauer was unmoved. “There is no way
out...” she told the chairman.

The highly pragmatic flavor of much reaction
to the proposal is abundantly clear in the record.
Thus, for example, the Associated General Con-
tractors filed a statement supporting the bill, but
urged that it be amended to provide that the
projects would be constructed through competi-
tive bidding.?® The Council of Real Estate Asso-
ciations, on the other hand, sent a letter in oppo-
sition, predicting that enactment of such a bill,
“. . . will destroy existing real-estate values and
will prevent local municipalities from collecting
taxes which they need so badly at the present
time.” 30

Only two organizations appeared in outright
opposition. The President of the Bronx Borough
Taxpayers League told the committee,

We believe that it [the bill] is going to be the begin-
ning of the end of private ownership of real estate. If we
are going to have communism and socialism we prefer to
go about it in a straightforward way and not in a rounda-
bout way.31

7 |bid., p. 26.
2 |bid., p. 86.
2 |bid., p. 212.
0 |bid., p. 213.
31 |bld., p. 213.
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A spokesman for the Real Estate Owners
Association of the 12th and 19th wards of Man-
ha'tan took a slightly less apocalyptic view. “We
want to be recorded in opposition,” he said,

.. . for we feel there is no necessity for any construc-~
tion, and the right thing to do would be to rehabilitate the
old houses, because they are the only things that can pro-
duce a low rent.32

The year 1935 was one of gestation only.
The Senate hearings identified many of the
needs, the problems, and the forces at work for
and against a Federal initiative in this new area.
However, neither the House nor the Senate took
action in the 1st session of the 74th Congress.

1936

In the 1935 hearings, some witnesses with
long professional involvement in housing matters
had expressed a preference for some of the spe-
cific provisions contained in a bill introduced by
Representa’ive Ellenbogen of Pennsylvania, as
compared with those in Senator Wagner's ver-
sion. Mr. Ellenbogen’'s 1935 bill did not even
reach public hearings, but the message was not
lost on those in Congress anxious to procure
some form of legislation.

There appears to have been no question
that Senator Wagner of New York generally was
assumed to be the leader of and spokesman for
what may loosely be called the public housing
effort. By the time the 2nd session of the 74th
Congress turned to these matters, the Senator
and Mr. Ellenbogen had accommodated their
views, and introduced identical bills—S. 4424
and H.R. 12164. The new bills included not only
many of Mr. Ellenbogen’s ideas, but also refine-
ments and improvements which originated with a
number of people in private and public life with
whom they consulted informally.

As a result the relatively brief and general
bill proposed in 1935 was replaced by a much
more carefully drafted, more complex piece of
legis!ation.

Presumably to facilitate the development of
a consensus in support of the bill, the diverse
motivations of those supporting it were not so
much sorted out or clarified as embraced, in one
catch-all statement of purpose in which anyone
at all favorably inclined might find something to
which to respond. Afier various findings of fact,
the bill set forth that:

32 |bid., p. 139.


http:bidding.29
http:economy.28
http:workers.27

It is hereby declared to be the policy of the United
States to promote the general welfare of the Nation by em-
ploying its funds and credit, as provided in this Act, to as-
sist the several States and their political subdivisions to al-
leviate unemployment and to remedy the unsafe and
insanitary housing conditions and the acute shortage of de-
cent, safe and sanitary dwellings for families of low income
that are injurious to the health, safety and morals of the
citizens of the Nation.33

This language survived with only minor changes
in the 1937 act as finally agreed to. Principal
changes were the addition of a reference to
“present and recurring” unemployment, and a
phrase making clear that the objectionable con-
ditions existed in both urban and rural areas.

What is notable about the quoted statement
is that, although it commits the Congress to look
favorably upon full employment, good health and
safety, and sound moral standards, it conspicu-
ously says nothing about housing policy as such,
except as that may be deemed to be ancillary to
the ends actually spelled out.

Conceivably, the authors of this paragraph
intended to put the Congress on record as say-
ing that—as a matter of national policy—all
Americans shou!ld be decently housed, regard-
less of their economic status and capacities. If
so, they grievously failed. What seems more
likely is that they deliberately avoided such a
challenge out of deference to the immense fig-
ures such an undertaking would involve (e.g., the
$56 billion mentioned the year before by Chair-
man Walsh to the unflinching Miss Bauer), and
out of an abundance of caution about seeming
to invade what might be thought to be the pre-
serves of private enterprise. In either event, it is
not too extreme to think that in this formulation
a profoundly disabling ambivalence was built
into the American approach to subsidized hous-
ing which was to plague it far into what then
was the distant future.

The new bill featured many refinements and
some new inventions. The 1935 bill had included
only one defined term—‘local public housing
body.” This was defined as “. . . a State, terri-
torial, county, or municipal housing corporation
or authority, authorized and empowered by statu-
tory enactment to clear slums and/or to provide
housing at a low rental for persons of low in-
come.” S. 4424 added a number of other impor-
tant terms to the technical language: ‘‘low-rent
housing,” “families of low income,” “slum” and
“slum clearance,” and others. Of particular sig-
nificance, perhaps, was the definition of “‘families

33 G, 4424, 74th Congress, 2nd Sessfon, sec. 1.

of low income,” who were declared to be those
who,

. cannot afford to pay enough to induce private enter-
prise in their locality to build an adequate supply of decent,
safe and sanitary dwellings for their use.34

Clearly, this was one of a number of oppor-
tunities to define such families (for housing pur-
poses) as those who could not afford, by some
reasonable and generally acceptable test, to
house themselves decently without some form of
assis‘ance or subsidy. Instead, the approach se-
lected was a definition that did not in fact iden-
tify anybody, and that mainly served to soothe
those who were apprehensive about the possibil-
ity of Government competition with private busi-
ness. Here, perhaps, can be discovered the first
roots of such moral and ethical diiemmas as the
“20 percent gap” which entered the picture at
later stages.

Instead of a Housing Division in the In‘erior
Department, the new bill would have established
a U.S. Housing Authority headed by a five-man
board, of which the Secretary of the Interior
would be one member, ex officio.

Provision was made for grants up to 45 per-
cent of to‘al development or acquisition cost,
payable either in full in advance or deferred (in
who'e or in part) in the form of an annuity to be
paid over a period not to exceed 60 years. Ap-
propriation of $326 million over 4 years was au-
thorized for grants.

Also authorized were loans to public hous-
ing agencies and “limited-profit”’ (i.e., private)
housing agencies, up to the full amount of the
deve'opment cost (less any initial capital grant)
in the former case, and up to 85 percent in the
latter. Borrowing authority of $650 million was
provided to the authority to obtain funds for
such loans.

Finally, the bill provided for “demonstration”
—that is, federally built and operated—projects,
“ . . to demonstrate to localities the benefits to
be derived therefrom.”

The general themes of support and opposi-
tion which had been evident in the 1935 hearings
were repeated in 1936, although it is- clear that
the hearings were more definitely purposeful, the
witnesses more concerned, and the appearance
less pro forma than the year before. The Secre-
tary of the Interior endorsed the bill,*> as did
the Secretary of Labor. (In passing, Secretary
Ickes threw some light on the troubles of the

3 |bid., sec. 2 (1). )
% Hearings before the Senate Committee on Education and Labor,
74th Congress, 2nd Session, on S. 4424, 1936, p. 19.
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PWA emergency housing program, which may
have a bearing on his interest in finding a new
approach. According to his testimony, of some
$400 million of emergency funds allotted for
housing projects, considerably more than half
was impounded and reprogramed for other pur-
poses before it could be used.) The labor move-
ment was represented this time by no less than
the President of the American Federation of
Labor, William Green, who endorsed it with the
observation that,

We regard the measure as of deep economic and so-
cial significance, and we interpret it as being in a very
large degree a remedy for unemployment.36

That Mr. Green’s endorsement was intended
as something less than an all-out declaration of
war on substandard housing is suggested by his
testimony that he could identify four important
points in the pending measure. Two of these
were the necessity of “ . . . adequate safeguards
against Government competition with legitimate
private enterprise,” and “ . . . measures to keep
down the Federal expenditures to the minimum
....” He did, however, use a phrase that this and
subsequent committees were to hear many times
in the years that followed. “We are face to face”
he told the committee, “with an acute housing
shortage.”37

That the private sector did not view Senator
Wagner's bill with universal hostility is made
clear by the appearance, for example, of a wit-
ness on behalf of the prestigious banking and in-
vestment firm of Blythe & Company of New York,
who warmly endorsed the bill, with the observa-
tion that it should mean . . . private capital can
be drawn into the investment field of low-rent
better housing under the terms of the bill.” 38 (An
astute and far-sighted observation. By the 1960’s,
of course, guaranteed tax-exempt notes and
bonds of local housing (and later urban renewal)
agencies had become the largest single compo-
nent of the national market in State and munici-
pal obligations, but at the time Mr. Couffer ap-
peared these instruments had not even been
invented, much less sold in the market.)) The
publisher of the Philadelphia Record and the
New York Evening Post not only supported the
bill, but took the trouble to attend the Senate
hearings to say so in person.’® The chairman of
the Federal Home Loan Bank Board spoke with
high favor of the objectives of the legislation (al-

3 |bid., p. 76.
3T bld., p. 81.
3 |bid., p. 109.
*|bid., p. 149.
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though he admitted he had not had time to study
it in any detail).

Although the record seems clear that sup-
port for the legislation had increased from 1935
to 1936, it seems equally clear that there was lit-
tle, if any, more agreement among its supporters
as to precisely what they were in favor of, and
why. Senator Wagner himself in presenting his
bill to the committee, virtually brushed off the
subject of housing and bore down heavily on his
expectation that the new program would contrib-
ute to economic recovery and the relief of unem-
ployment. Other witnesses supplied their own
notions of the aims that the legislation was to
achieve. An example both representative and
comprehensive was the support offered by a Mr.
Colleran, President of the Operative Plasterers
and Cement Finishers International, AFL. Of a
bill ostensibly addressed to a solution for the na-
tion's vast and intractable housing problems, Mr.
Colleran said:

Now, in conclusion, we heartily approve and pray for
the passage of this housing bill, for the reasons, first, of its
potentialities toward the relief of unemployment; second,
for its long-range planning effects which will stabilize em-
ployment; third, for its slum clearance, which will help
eradicate sickness and pestilence, which, in turn, will
lessen crime; and, finally, this is the “big push” that was
needed to end depression.40

So much for a national housing policy—a
subject to which the Congress would not specifi-
cally address itself for another 13 years.

The grounds of opposition on the part of
those who appeared to state their views were
also much the same, though the record does not
reflect other arguments that undoubtedly were
made in private offices and in the hallways of
the Capitol. Mr. Pederson of the New York Coun-
cil of Real Estate Associations, restated the
warnings of doom:

We believe that it would be the beginning of the end
of private ownership, and it will eventually create commu-
nism and chaos, and we are opposed to it for that rea-
son ... .4t

Viewing the problem in general, and differ-
ing widely from Mr. Green of the AFL, Mr. Peder-
son observed that, “We do not believe that any
housing shortages exist in any part of this
country.”*2 He urged the use of the abundant va-
cancies which he said were available and “habit-
able and sanitary” (as well as cheap), and
stressed the importance of tenant maintenance.
He called the committee’s attention to certain
0 |bid., p. 180.

 |bid., p. 336.
2 |bld., p. 331.
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properties with which he was familiar that were
“.. . just as clean and wholesome as any apart-
ments | have seen.” He continued, “Of course,
there were no modern improvements, no bath-
rooms, no electric lights in the apartments.” 43

It was Mr. Pederson also who offered a
thought that was to be echoed many years later
as part of the reasoning for suspending the sub-
sidized housing programs that had evolved over
the intervening years. Challenged by the commit-
tee to propose something, he observed: “The root
of the evil is the people do not earn enough
money to live in what the proponents of this bill
call decent housing accommodations.”

Mr. Herbert Nelson, appearing on behalf of
the National Association of Real Estate Boards,
questioned the necessity or desirability of creat-
ing yet another Government agency to deal with
housing. He said:

| have here a pamphlet issued by the Government
called *“'Services of the Federal Government to Home Own-
ers and Tenants,” and the first page of this pamphlet lists
more than 40 present agencies set up by the Federal Gov-
ernment to deal with various questions in the housing
field.44

Mr. Nelson went on to make the somewhat baf-
fling observation that:

It is our feeling that in this country there is no partic-
ular necessity to subsidize housing projects, that we have
not so much a slum problem as a problem of blighted, or
run-down areas where people do not like to live and where
it is difficult to maintain desirable housing conditions,
which lead, of course, to undesirable social results.

If there was little new in the arguments for
or against the Wagner bill of 1936, there were,
scattered through the record, suggestions of po-
tential problems—clouds, perhaps none of them
larger than a man’s hand. Certainly, none then
suggested the thunderstorms that would some
day gather around each of these issues, and
bring to grief the very program which at that
time was being so ardently supported by the
very witnesses who raised them.

A few examples will suffice to illustrate this
perspective.

S. 4424 as it lay before the committee was
very clear in specifying that annual contributions
—where these were chosen over the alternative
possibility of initial capital grants—were to be
provided for in a contract ‘“‘guaranteeing such
fixed and uniform payments over such fixed pe-
riod” (i.e., a period not exceeding 60 years, re-

4 |bid., p. 332.
1 bld., p. 311.

garded as an alternate choice to the loan
provision).+5

It is clear that this provision was intended to
reflect what its proponents believed to be one of
the key elements in the British public housing
program, from which many of the concepts of
the American legislation were drawn. Dr. Edith
Wood defined this aspect of the British lesson

for the committee in these terms:

. it has always taken the form of fixed annual sub-
sidies to the local authorities which build and operate the
houses, and also fixed for a given number of years, so in
undertaking any housing projects the local authority could
know exactly what it had to count on per house.46

Later, for a variety of reasons which will be
touched upon, the American plan was modified
so that only the number of years was “fixed,”
and only the debt service was ‘“‘guaranteed.” The
result was that while the bondholders ‘“could
know exactly what [they] had to count on,” the
local authorities could not. In time, this seem-
ingly innocuous change was to have (and is still
having) profound effects on such diverse matters
as standards for initial and continuing occu-
pancy, policies for fixing rent levels, policies
governing maintenance and operating reserves,
and still others. ‘

Related to the question of a fixed annual
contribution was the doubt expressed by some
as to whether another approach to subsidizing
low rent housing might not be preferable. Fore-
shadowed in these early discussions were tech-
niques which were later undertaken under such
programs as rent supplements, sections 235 and
236, and the ongoing housing allowance experi-
ments.

Thus, the then Secretary of Labor, Miss Per-
kins, argued that the provisions of the bill would
require some sort of means test for the occu-
pants of public housing, which she said would
be “. . . very difficult to administer, and very re-
pugnant to our ordinary point of view in Ameri-
can life . . . .” As an alternative, she suggested:

| think it would be a much better approach if the Gov-
ernment provided for it on a basis of, say, an annua! sub-
sidy of the difference between the economic rent on the
building which is built under the stimulated plan and the
rent which those living in it can afford to pay. 47

By contrast, Miss Bauer, one of the more
widely recognized housing specialists to appear
before the committee, referred to the various

438 4424, T74th Congress, 2nd Session, sec. 9 (b).
4 1936 Hearings, op. cit., p. 213.

47 |bid., p. 63.
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proposals then being advanced for ‘“‘rent subsi-
dies,” and observed:

. . . apparently . . . what most people mean by it, [is]
that a subsidy should be provided directly to each family
in accordance with that family's need.

That means a variable subsidy changing with each
family in each apartment or each house, and also chang-
ing, presumably from one month to another, or at least one
year to another.

That is absolutely impossible of administration, there
would not be any way to carry out such a subsidy.t%

Dr. Wood addressed herself to the same
subject. She pointed out that subsidies would
take any of five forms: “(1) lump-sum grants, (2)
interest subsidy, (3) fixed annual grants . . . ,
(4) tax exemption, or (5) rent subsidy.” She
strongly advocated following the British example
in the form of fixed, uniform annual subsidies.

Alluding to the support of rent subsidies by
the Chamber of Commerce and the building and
loan associations, she suggested that “. . . what
they meant was family relief locally adminis-
tered.” She grounded her objection to this, not
upon its inherent administrative difficulties, but
on principle:

... | want to state emphatically that to give any such
trend as that to our legislation would be to defeat the
whole purpose and end in view. It is not family relief we
are after; it is the beginning of remedying a Nation-wide
condition, the housing of a very substantial share of the
population . . . who are unable to pay a high enough rent
to induce private enterprise to build modern houses for
them.42

Thus, more than a year before the U.S.
Housing Act of 1937 was actually enacted, Dr.
Wood propounded a fundamental question to the
committee: What is, or should be, the objective
of such a program? lIs it in essence a form of
welfare assistance to the needy, or is it on the
other hand ‘“remedying”’ a nationwide housing
condition? The question remained unanswered,
and still does. Dr. Wood’s dilemma is as alive,
as relevant, and as unsettled in 1974 as it was in
1936.

Another issue that was to loom larger with
the passing years was touched on by Mr. Grimm,
a real estate man who apparently appeared on
his own behalf because of his interest in the
subject matter. In the course of a statement cov-
ering a variety of matters, Mr. Grimm remarked:

It is hardly conducive to diligence or the will to earn
and save to find that the fruits of one's labor can purchase
less desirable homes than are provided for those who can-
not or will not earn or save as much.50

8 |bid., p. 189.
# |bid., p. 213.
% |bid., p. 198.
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Mr. Grimm may not have worded his point ide-
ally, but nevertheless he had put his finger on a
grave difficulty that was to plague the public
housing program increasingly with the passage
of time: How is the policeman, the postman, the
schoolteacher, the clerk, or the farmer to be
persuaded that it is equitable to tax his barely
sufficient income in order to provide housing for
still lower income families at a higher standard
than he can afford for himself, and for which he
is declared to be ineligible on the ground that
his earnings are too high to admit him to these
benefits? There was no comment—then—on the
massive psychological and political stumbling
block which Mr. Grimm thus pointed out.

Speaking many years before a majority of
the Congress was prepared to listen, Walter
White, Secretary of the NAACP, urged that,

It should be made clear in the act that these housing
projects shail be available to all Americans without regard
to race, creed, or color.51

This should be done, he told the committee, not
merely to pay lip service to the American ideal,
but on practical grounds as well, and he cited
the tendency of local governments to provide
Jewish and Negro projects a lower standard of
municipal services such as street paving and
lighting, and police and fire protection. Mr. White
was thanked for his appearance.

Of somewhat less import perhaps, but nev-
ertheless of interest in the light of the subse-
quent evolution of the program, was a cautionary
note sounded by a Kansas City developer.
Pressed for his general view of the bill, he con-
ceded the need for slum clearance, although he
said that in his opinion the extent of the housing
need was being exaggerated. He proposed what
we would now call large-scale rehabilitation,
plus the building of new low cost homes. In dis-
cussing costs he mentioned such matters as re-
form of building codes and the possibility of
making greater use of factory fabrication. But he
also told the committee:

It has not been our experience that when you go out
and build 50 houses, or a hundred houses, that there is a
saving in cost over building two or three houses at a time.
| have seen a good deal of statements by people that are
quoted on the subject that there can be a saving of as
much as 20 percent in building 50 or 100 houses at one
time. That has not been our experience. . . . The cheap
homes that are built today are built by an individual
builder who builds two or three at a time. He has no off-
ice, he has no salesmen, he works on the job himself, he
watches every expenditure, and as a rule he can build the

51 |bid., p. 208.
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house just as cheaply as those who build 50 to 100 houses
at one time.

| think that is where the Government is going to be
disappointed in this project, by expecting that it can build
houses more cheaply by building a large number at a
time.52

How many of those then involved recog-
nized the significance of these fragments of
handwriting on the wall is no longer possible to
determine. In any event, they appear not to have
greatly swayed the legislative process. When the
Senate committee favorably reported the bill, the
ambivalence with respect to its purpose ap-
peared full blown in the language with which it
opened its presentation:

During the past 3 years, the Federal Government has
been committed to the policy of encouraging the develop-
ment of safe and sanitary homes for persons of low in-
come. [This is itself a highly dubious assertion, in the con-
text of the times.] General agreement has been reached
that this line of activity promotes the creation of useful em-
ployment opportunities for capital and labor, and at the
same time ameliorates living conditions that are conducive
to ill health, crime, and other social evils.53

The committee also said—no doubt with a
predominantly tactical purpose, but not less sig-
nificantly—*“The bill represents a clarification
and simplification of governmental procedure
rather than an innovation.” 5+

The report included too what would appear
on its face to be an answer to the basic question
posed by Dr. Wood:

The committee is convinced that in dealing with the
housing of families of low income, systematic low rent
housing should be substituted for relief. This procedure will
be cheaper for the Government, more beneficial to busi-
ness, and infinitely more desirable to those of our citizens
who are now living in slums and blighted areas .. . .55

The flourish appears to have been purely rhetori-
cal, however. Nothing else in the report, or in-
deed in the bill itself, suggests that the commit-
tee was so persuaded, let alone “convinced.”

One change that the committee made in
Senator Wagner’s bill is of particular significance
in retrospect. Obviously dissatisfied with the fact
that the definition of “families of low income”
proposed in the bill failed to define such fami-
lies, the committee undertook a new approach.
“Families of low income,” the bill as reported
said, means,

. . . families who lack sufficient income, without bene-
fit of financial assistance, to enable them to live in decent,
safe, and sanitary dwellings and under other than over-

52 |bid., p. 328.

53 S, Rept. 2160, 74th Congress, 2nd Session.
5t ibid., p. 2.

5% |bid., p. 7.

crowded conditions: Provided, That no family shall be ac-
cepted as a tenant in any low-rent-housing project whose
aggregate income exceeds six times the rental of the quar-
ters to be furnished such family.5¢ [Amended on the floor
to five times the rental.]

By this change, the committee injected into
the bill the concept of a fixed mathematical rela-
tionship between eligibility, income, and rent lev-
els—an inherently complex concept which was
to become more complex with the passage of
time and the evolution of the program, and the
ramifications of which, it seems certain, have not
yet been fully worked out.

One other set of related changes struck a
note of warning concerning what lay ahead for
the proposal that the committee had described
as a mere clarification of procedure, rather than
an innovation: The proposed authority for $650
million in borrowings by the new U.S. Housing
Authority (USHA) was reduced to $450 million,
and the authority for appropriations for grants
from $326 million to $10 million.

The Senate debated and passed the bill by
a comfortable margin (42 to 24), and with little
substantive change. But the Congress as a
whole was not yet ready to act. The House took
no action on the Senate bill (nor on the compan-
ion bills on the House side), and the whole mat-
ter thus went over for consideration in the 75th
Congress.

1937

On the 24th of February in the 1st session
of the 75th Congress, Senator Wagner intro-
duced S. 1685, the bill that was destined to be-
come the U.S. Housing Act of 1937.

Mr. Wagner’s new bill followed very closely
the provisions of the bill that had passed the
Senate the year before. The executive branch
had in the meantime drafted its own bill, which it
considered to be more carefully thought through
and worded. Senator Wagner and his advisers,
however, decided to follow the bill that the Sen-
ate had already approved. Perhaps the most
noteworthy changes made by Mr. Wagner's bill
were that the authorization for appropriations for
grants was increased to $51 million for one year,
and the borrowing authority proposed to be pro-
vided for the new U.S. Housing Authority was in-
creased to $1 billion, to become available over a
4-year period. (The $51 million appropriation was
the first year’s increment of the $326 million pro-
posed in the 1936 bill as introduced. The same

% S, 4424 as reported 6-1-36, Calendar #2270, 74th Congress, 2nd
Sessjon, sec. 2(2).
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figure was retained in the 1937 proposal, but
subject to the limitation that contracts for annual
contributions could not be entered ihto aggregat-
ing more than $10 million per year during any
fiscal year, plus any leftover authorization from
prior years.)

The bill retained the restriction adopted ear-
lier by the Senate limiting eligibility for occu-
pancy to families whose income did not exceed
five times the rental of the quarters to be pro-
vided, but applied this test to “net income” (un-
defined), rather than to ‘“‘aggregate income,” and
provided that the rental for this purpose should
include the “value or cost” of utilities furnished
such families.’” Interestingly, this provision was
moved from the subsection defining families of
low income to that defining the term “low rent
housing.”

Another highly significant change concerned
the character of the annual contribution itself.

The 1936 bill had provided with respect to
the authority for grants that—“The Authority
shall embody the provisions for such grant in a
contract of grant guaranteeing such fixed and
uniform annual contributions over such fixed pe-
riod.” The identical language was retained in
section 9(b) of S. 1685. Immediately following
this sentence, however, the 1937 bill introduced
a quite new and, in the context, remarkable pro-
vision as follows:

Such annual contributions as are contracted for shall
be strictly limited to the amounts and pericd necessary, in
the determination of the Authority, to assure the low rent
character of the housing project involved: Provided . . .
etc.

Here was, in the words of Gilbert and Sulli-
van, a most ingenious paradox. The first two
sentences of the new section 9 declared unam-
biguously that grants to be made in the form of
annual contributions were to be contracted for
and made in ‘“fixed and uniform” amounts, over
a fixed period not exceeding 60 years. The third
stated equally explicitly that the same annual
contributions were to be neither fixed nor uni-
form (though the period of years remained
“fixed”’), but were to vary as necessary to limit
them “strictly’” to the amounts deemed neces-
sary by the Authority to achieve the objective of
low rent housing.

The new sentence quoted above survived
the legislative process and remained in the law
as finally enacted, although its manifest contra-
diction of the basic prescription concerning an-
nual contributions was rendered slightly less

51 5. 1685, 75th Congress, 1st Session, sec. 2(1).
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conspicuous by moving it into a different para-
graph.

It seems reasonable to suppose that in add-
ing these words the sponsors of the 1937 bill
had little if anything more in mind than offering
some rhetorical assurance to doubtful Senators
that Federal grants would not be frivolously or
needlessly given out, but instead would be pru-
dently applied to the achievement of low rents.
lts ultimate effects, however, were far-reaching.

Clearly, the Authority could not make any
such “determination” as was required of it with-
out a periodic review of the facts and circum-
stances applicable to each project—nor, indeed,
did it ever attempt to do so. Out of this innova-
tion, therefore, arose a management relationship
between the Authority and the local housing
agencies far more continuing and intimate than
had ever been visualized by the original propo-
nents of public housing.

The language was the death knell of the
concept of fixed and dependable annual pay-
ments which Miss Bauer and Dr. Wood (and oth-
ers) had stressed so heavily as critical to the
success of a system patterned on the British
model. For the local housing agencies were put
on notice from the beginning that prudence and
efficiency in management would result, not in a
somewhat more comfortable and stable financial
position for the local agency, but in a reduction
of the Federal subsidy. Thus too began the inevi-
table transformation of the annual contribution
from simply a means of securing low rents for
the families housed to a means of also securing
low interest rates upon the borrowed capital with
which the projects were developed; from a
means of guaranteeing the ability of the local
housing agencies to discharge their mission to a
means of also guaranteeing the bondholders
against any possibility of loss on their investments.

It is hardly an exaggeration, therefore, to
find in this little noticed sentence, added to the
1936 bill in its 1937 form, the genesis of many of
the financial perplexities in which the public
housing program was to find itself many years
later.

It would be unduly repetitious and burden-
some to follow the 1937 hearings in detail. The
main themes of support and opposition domi-
nated the discussion, and indeed a great many
of the witnesses were the same. In tracing the
course of congressional consideration of the
public housing bill, therefore, it will be profitable
to turn attention to the actions of the congres-
sional committees, and the consideration of the
bill on the floor in the Senate and House.
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Senator Black (later Mr. Justice Black) re-
ported the bill favorably, although with amend-
ments, on July 23, 1937. It is evident from the
first page of his report that 3 years of considera-
tion had done little to focus attention upon hous-
ing as such. The committee’s presentation of the
bill for the consideration of the Senate began as
follows:

The main purposes of the bill are closely related to
general objectives frequently expressed. There is wide rec-
ognition of the imperative necessity for meeting the unem-
ployment problem on a long-range rather than a temporary
basis; for guiding the Federal Government's assistance to
business, labor, and the general public along lines dictated
by permanent rather than emergency objectives; for meas-
uring each dollar of public moneys spent in terms of its ul-
timate accomplishments rather than its immediate ameliora-
tive effects; and for withdrawing public assistance as
private capacity mounts, thus creating a balance wheel to
stabilize the industrial activity of the Nation.58

The report did make some slight effort to
characterize the bill as a major housing pro-
gram. Describing the proposal as ‘long-range
and carefully planned,” the committee said:

At a cost much cheaper than the terrible social and
business toll of unhealthful housing—in terms of disease,
crime, and maladjustment—it will provide better living
quarters for millions who now dwell in dismal and insani-
tary surroundings.59

Even the authors of the report can hardly
have intended this assertion as more than harm-
less hyperbole, however, in the light of the com-
mittee’s own estimate that its bill would finance
the provision of about 175,000 units of low rent
housing (see page 10 of the same report).

A more accurate, or at least realistic, reflec-
tion of the committee’s assessment of its initia-
tive probably is to be found in the report’s dis-
cussion under the heading ‘“Economic Objectives
of the Bill,” where we read:

The first objective of the bill is to provide opportuni-
ties for reemployment in a preeminently useful type of en-
terprise . . ..

The committee is aware that the very modest public
assistance provided by the bill, if taken alone, would nei-
ther make a real dent upon slum conditions nor stimulate
general construction . . ..

. . . [but] with the Government supplying the neces-
sary spark, [it] will tend to ignite the building industry
generally, will remove one of the most serious forces now
operating against complete economic recovery, and will in-
troduced into that economic recovery a truly stabilizing
influence.60

Before turning to the Senate’s reception of
the bill on the floor, it may be useful to take

88 S, Rept. 933, 75th Congress, 1st Session, p. 1.
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brief note of the changes that the committee it-
self had made in the new version introduced by
Senator Wagner.

The committee’s amendment was a clean
bill in the nature of a substitute, but this appears
to have been essentially a parliamentary conven-
ience, because the changes made were not so
extensive that they could not have been handled
by reporting the bill with amendments.

Many of the changes were administrative in
nature, or technical, or merely clarifying. (For
example, the proposed three-member board of
directors for the Authority was replaced by a
five-member board, one of whom would have a
higher salary and the title of Administrator, etc.)
The committee did make some effort to reconcile
the hopeless conflict in the provisions of the bill
requiring that annual contributions be simultane-
ously “fixed and uniform” and variable, by in-
serting some general standards for regulations
that the Authority might issue governing maxi-
mum contributions, and by providing that the
contract respecting a particular project should
be reviewed, and if necessary modified, after 20
years, and at the close of each 10-year period
thereafter. How all this might be reconciled with
a 60-year contract for fixed and uniform contri-
butions, the committee did not say.

The bill as reported also dropped the term
“grants” for the standard form of financial as-
sistance to be provided, and included separate
treatment of annual contributions and of initial
capital grants as an ‘“‘alternative.” These were
limited to not more than 25 percent of the devel-
opment or acquisition cost of a project. (Later
discussion on the floor made it clear that neither
the proponents nor the opponents took this pro-
vision very seriously. A few pointed to the obsta-
cle presented by the high initial cost, but more
doubted that any local community would opt for
a 25 percent grant when it could obtain a much
larger grant by going the annual contribution
route.)

More significant, as a measure of the deli-
cate balance of support and skepticism that the
bill enjoyed, were the changes made in its finan-
cial provisions. Thus:

® The authority-proposed $10 million per
year in annual contributions contracts exe-
cuted was reduced to $5 million in the first year
and $7.5 million in subsequent years.

® The $1 billion proposed borrowing au-
thority for USHA was reduced to $700 million.

® The $51 million authority for appropria-
tions contained in the bill as introduced was re-
duced to $26 million.
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One other oddity is perhaps worth noting. In
extolling the merits of the annual contributions
technique, the report said:

This system . . . has many merits. It provides a con-
stant check against extravagance and waste in the opera-
tion of projects. It enables the Government to stop its con-
tribution at any time if the full benefit does not accrue to
those who need very low rentals or if people with higher
incomes are allowed to come into the projects. It is the
only method which measures the aid given directly against
the rentals charged, which assures rent reductions for
every penny given, and which really reaches the underprivi-
leged poor.6t

One must suppose that some critical print-
ing deadline or similar circumstance accounts
for the fact that a paragraph, not only so inter-
nally inconsisteént but so flatly in conflict with
provisions of the bill itself remained in the final
document.

Consistent with the general ambiguity of
purposes to which the committee saw itself re-
sponding, the title of the bill was amended to
add “eradication of slums” to the already formi-
dable list of its stated objectives.

It would be incomplete to leave the subject
of the committee’s actions on the bill committed
to it without calling attention to at least one ac-
tion that the committee did not take. This has to
do with the formulation of the considerations of
public policy upon which the Congress would be
invited to ground its action.

It must be remembered that this was the
third version of a major bill which the Senate
Committee had considered in as many years,
and that it was acting amidst a general expecta-
tion that the bill would be enacted in some form
in that 1st session of the 75th Congress. The
various public housing bills had been urged
upon the committee by many different interests
and upon many different grounds. At least some
of the major witnesses supporting these bills
were deeply concerned about housing policy as
such.

If, in fact, the committee had by then
reached the conclusion that it was contrary to
the public policy for a large proportion of the
American people to be very badly housed, and
that the solution of this problem was beyond ei-
ther the means of its victims or the resources of
private enterprise, it might clearly have invoked
the powers of government to attack that problem
as such, and might have proposed to base such
a policy on the acknowledged need, and on its
own merits.

Such a statement might have been formu-
lated in many different ways, but it would have
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been unmistakably a statement of housing policy.
Whatever its language, it would have declared it
to be inappropriate for a large part of the citi-
zenry of the United States to be living in degrad-
ing and uncivilized circumstances beyond their
power to remedy, and that, accordingly, as a
matter of public policy the Government had de-
termined to correct these conditions with all de-
liberate speed and by all appropriate means.

The committee, however, did nothing of the
sort. Although it gave verbal recognition to the
facts, its statement of “Findings and Policy” con-
sisted in the main of a detailed rationale for rais-
ing the question at all. The ‘“‘acute shortage of
decent, safe, and sanitary dwellings within the
financial reach of families of low income” was
not found to be a public evil in and of itself, but
instead was declared to be:

Inimical to the general welfare of the Nation by:

(a) encouraging the spread of disease and lowering
the level of health, morale, and vitality of large portions of
the American people;

(b) increasing the hazards of fire, accidents, and natu-
ral calamities;

(c) subjecting the moral standards of the young to bad
influences;

(d) impairing industrial and agricultural productive effi-
ciency;

(e) increasing the violation of the criminal laws of the
United States and of the several States;

(f) lowering the standards of living of large portions of
the American people;

(g) necessitating a vast and extraordinary expenditure
of public funds, Federal, State, and local, for crime preven-
tion, punishment and correction, fire protection, public-
health service, and relief.62

As if uncertain whether this catalogue of
evils was sufficiently imposing, the bill went on
to say that failure to remedy the acute dwelling
shortage ““. . . has also produced stagnation of
business activity in the construction, durable
goods, and allied industries, thus impeding busi-
ness activity throughout the Nation and resulting
in widespread, prolonged and recurring unem-
ployment with its injurious effects upon the gen-
eral welfare of the Nation.”

It is beside the point, of course, to
acknowledge that the ills recited in the bill were
quite real, and that each of them arguably was
related to and perhaps in some measure resulted
from the housing conditions of families of low or
moderate income. The significance of the state-
ment lies not in what it attempted to say, but in
what it did not attempt to say: Namely, that
widespread bad housing is a bad thing in and of
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itself, and that if the people—individually or
through their private institutions—cannot correct
the conditions, the Government has a clear and
natural duty to exercise its best efforts to do so.
It seems inconceivable that, if this had been
what the authors intended to say, they could
have missed the mark so widely.

The language of “Findings and Policy” is
quoted from S. 1685 as introduced by Senator
Wagner. In reporting the bill, the Senate Commit-
tee on Education and Labor changed not so
much as a comma.

The foregoing discussion, of course, is ad-
dressed to the legislative history and outcome of
the 1937 act. It is emphatically not intended to
suggest that individual members of the commit-
tee or the staff—and certainly not all of them—
were indifferent to housing policy or unaware of
the importance of housing as a problem in its
own right.

Many motivations must have influenced the
formulation of the language of the draft. Without
doubt, the supporters of the bill were trying hard
to endow it with attributes that other Senators
would find appealing, or to which they could
point to justify a favorable vote.

Similarly, these events occurred at a time
when many New Deal measures had suffered se-
verely at the hands of the courts. Clearly, there-
fore, the sponsors were also trying to build into
the statutory language as many grounds as pos-
sible on which the Supreme Court could later
base a favorable ruling under such provisions of
the Constitution as the general welfare and com-
merce clauses.

When all this is said, however, it does not
basically change the fact that the bill as pre-
sented to the Senate did not purport to rest
upon or to set a national housing policy—and in-
deed housing as such was made almost to dis-
appear among its manifold stated purposes.

Consideration on the Senate Floor

Although he was not a member of the com-
mittee that had reported the bill, Senator Wagner
was its floor manager, in recognition of his
standing as the senior sponsor and probably the
best informed individual Senator as to the need
for and the specific contents of the legislation,
as well as concerning some of its more technical
provisions.

Senator Wagner elected not to make an
opening statement presenting the bill, with an
outline of its philosophy, purposes, and program
content; rather, after the briefest opening re-

marks he threw himself open to questions. Pre-
sumably Mr. Wagner had his own reasons for
deciding on this approach, but our understand-
ing of the thinking behind the 1937 act is the
poorer for it. The debate that followed was gen-
eral in the most literal sense. It leaped with little
continuity from one question to the next, not on
the basis of a sequential consideration or related
problems, but in response to the particular inter-
ests of individual Senators as they took the floor.
Some of it was repetitious, as questions were
raised that had already been discussed at length
while the questioner was absent from the cham-
ber. Although some issues were national in
scope, others dealt with State or local interests.
{Senator McKellar of Tennessee, for example, in-
sisted over protest on introducing an amendment
that he admitted had nothing whatever to do with
the subject matter of the bill, but that he hoped
might solve a problem in connection with a small
park in Knoxville.)

It may be best, therefore, to try to identify a
limited number of significant themes which arose
in the course of this rambling discussion, and to
briefly characterize the reactions or policy decla-
rations that they gave rise to.

The Question of Slum Clearance: The tenor
of the debate makes it clear that a major issue
in the minds of the Senators considering the bill
was still—even after three years of discussion—
whether they were being invited to pass a hous-
ing bill, or a slum clearance bill, or perhaps an
amalgam of the two.

The ambivalence among the bill's supporters
as to the purpose of the legislation they were
supporting was not limited to the Senators, as
has been noted in connection with testimony at
the earlier hearings. The biil’'s managers were
well aware of the fact. Thus at one point Mr.
Walsh observed:

. | think the junior Senator from New York will
agree with me that there are two groups . . . of well inten-
tioned, public-spirited, patriotic, deeply interested groups in
this problem, who have two distinct points of view. One
emphasized the point of view of building houses for people
of low incomes. That group thinks in terms of building
houses. That is commendable.

The other group, unfortunately small in number and
not so vocal, say, “Slum clearance! Slum clearance! Slum
clearance!” That is what they want. They say the primary
object of any movement of this kind is slum clearance, and
in conjunction with this should be houses for rehousing
those dehoused. | am in particular sympathy with the
objectives of that group.63

83 1937 Congressional Record, p. 10459.
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The issue was not lightly taken. Senator El-
lender, for instance, in pressing for more defini-
tive requirements for the clearance of slums, told
the Senate:

The point | desire to emphasize is that the bill does
not provide for mandatory slum clearance, when, as a mat-
ter of fact, the presence of slums is given as the main rea-
son for this legislation.64

As a matter of fact, the bill before the Sen-
ate contained two relevant provisions under a
general heading of “Standards” (S. 1685, section
15, previously cited). These were:

First, for projects involving new construction
there would be arrangements for the elimination
“. .. by demolition, condemnation, effective clos-
ing, reconstruction, remodeling, or repair . . .” of
unsafe or insanitary dwelling units ““. . . substan-
tially equal in number . . .” to the new units to
be constructed—subject, however, to a proviso
noted below.

Second, for “slum clearance” projects, “. ..
substantially all . . .” of the dispossessed inhab-
itants should be provided for by the development
of sufficient low rent housing, either upon the
site to be cleared, or “. . . in some other suitable
locality.” This requirement, too, had an escape
clause.

These provisions failed to satisfy Senators
who were primarily concerned with slum clear-
ance on two grounds: First, that section 15
merely provided that in the making of loans,
grants, or annual contributions the Authority
should be “guided” by the considerations enu-
merated; and, second, that each of the cited re-
quirements, if indeed they were requirements,
left an ill-defined out for the Authority in any
case where compliance might be awkward.

Thus, in the case of new construction, the
elimination of a “substantially equal” number of
units was permitted to be “deferred” in case of
a “. .. shortage of housing of a low-rent charac-
ter.”” Correspondingly, the duty to provide re-
placement housing applied . . . unless the Au-
thority shall be satisfied that proper provisions
will be made for otherwise rehousing . . .” the
inhabitants affected.

In vain, Senator Wagner sought to assure
the Senate that the provisions were adequate
and, in effect, mandatory. His critics were not re-
assured, insisting that the so-called standards
merely provided ‘“‘guidance,” which the Authority
might ignore, and that the requirements had ill-
defined exception clauses under which they

64 |bid,, p. 10359.

100

could be disregarded by the Authority as it might
see fit.

Seeking to convince Senator Ellender that
the bill already dealt sufficiently with the prob-
lem to which he was addressing himself, Mr.
Wagner told him:

All that this provision means is that where there is a
shortage of that kind, the old dwellings shall not simply be
torn down and the people thrown out upon the street. We
say simply defer that tearing down until we are able to
build another unit, and provide for the slum dwellers still
remaining there,

Mr. Ellender was not convinced:

Mr. ELLENDER. So the Senator interprets the language
of this particular section in that way, does he?

Mr. WAGNER. Absolutely. That is all that it means, be-
cause we use the word ‘‘deferred,” not ‘“indefinitely post-
poned.

Mr. ELLENDER. That is not my interpretation of the
language referred to. It could, and would, in all probability,
be interpreted to mean that so long as there is a shortage
of housing, the present dwellings, the present slums, will
remain. Suppose the funds run out, and there is still a
shortage of housing. Does the Senator believe the slums
will be cleared? How could the slums be cleared? 65

Perhaps the strongest position on this point
was taken by Mr. Walsh of Massachusetts—the
former chairman of the Committee on Education
and Labor—who had conducted the hearings in
1935 and 1936 (and, indeed, in 1937, due to the
illness of the new chairman, Mr. Black). He
began with a puzzling remark, especially in view
of his purpose:

Mr. President, first and foremost | wish to impress
upon the Senate the fact that there is no need whatever of
Federal legislation in order to abolish any slums or slum
dweliings.66

Senator Walsh’s further remarks make it clear
that he was referring to the existence of power
under State laws to condemn and demolish
properties that were a menace to public health
and safety.

Exactly why the Senator was anxious to
impress this point on the record and the minds of
his listeners he never said, for he went on to
argue forcefully that slum clearance was, or
should be, the principal if not the sole object
and justification of the legislation. That part of
his presentation ended thus:

Mr. WALSH. . . . What can be done to make this bill
be what the Senator from New York and | want it to be, a
slum clearance bill, rather than a housing bill?

Mr. WAGNER. | think that before we are through we
will have such a bill.

Mr, WALSH. | am sure we will.67
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How strongly Mr. Walsh felt on this matter
—and, indeed, how deeply it conditioned his
very support of the bill itself—may be judged by
his emphatic statement to the Senate:

| take the position that the Federal Government has no
authority whatever to take 200 families in any community,
unless they come from the slums and have the lowest in-
comes in the city, and put them in Government-erected
homes for 50 percent of the normal rent a private enter-
prise or private owner would have to charge. If we are
going into that business, | want all families to have that
advantage and that subsidy; and that would mean, if | un-
derstand anything, that we should be right on the road to
socialism and ultimately have complete Government owner-
ship of all private dwelling property.6s8

In due course, Mr. Walsh made his point in
the form of an amendment, which removed the
subject from the heading of “Standards” and at-
tached it directly to the authority to make annual
contributions. It read thus:

Provided, That no annual contributions shall be made,
and the Authority shall enter into no contract guaranteeing
any annual contribution in connection with the development
of any low-rent housing project involving the construction
of new dwellings, unless the project includes the elimina-
tion by demolition, condemnation, and effective closing, or
the compulsory repair or improvement of unsafe and insani-
tary dwellings situated in the locality or metropolitan area,
substantially equal in number to the number of newly con-
structed dwellings provided by the project.s9

The amendment was agreed to.

The Question of Income Levels: Few ques-
tions were discussed at greater length—or more
inconclusively—than that of the income levels to
be served by the new public housing program.

Senator Wagner, in his whole discussion of
the proposal, treated it as a measure directed to-
ward the assistance primarily, if not solely, of
families of extremely low income. Thus, when
Mr. King of Utah inquired whether there was a
provision to permit the low income tenants later
to acquire title, should they find themselves in a
position to do so, Mr. Wagner explained that
there was not:

The occupants of the houses are of the very low-in-
come group. They cannot even afford to pay more than $2
or $3 or $4 or $5 per room. The moment they become af-
fluent enough to afford to pay more than is provided for the
low-income group, they cannot remain occupants of the
houses. The authority would say, “You go. You are earning
more money than are those in the low-income group, and
you can no longer occupy these dwellings.” So that there
would never come a time when they would be in a position
to acquire title.

The Senator from Utah was distressed by
this reply, because of what he correctly per-
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ceived to be its long range policy implications.
He inquired further:

Mr. KING. Under that theory are we not discouraging
home ownership, and making this one-third of the public to
whom the Senator refers psychologically and otherwise of
the opinion that they never can be home owners, that they
are to be renters as long as they live?

Mr. WAGNER. Just as soon as they earn enough, they
can become home owners. .. .70

But they could not, it was clear, become owners
of the units proposed to be constructed with as-
sistance under the pending bill. To achieve the
transition to homeownership, they would first
have to move out.

Once again, perhaps the sternest view of
the matter was taken by the formidable Mr.
Walsh of Massachusetts. Explaining that he dis-
trusted the discretion in tenant selection that
was being left to the new local authorities, he
said that he wanted “. . . the people who get this
subsidy to be not the low income group but the
lowest of the low income group . .. ,” and he
confronted the beleaguered Senator from New
York with a blunt threat:

Mr. WALSH. | shall not vote for the bill unless it is
clear and unmistakable that the subsidy will be removed
from any possibility of favoritism in its granting of subsi-
dies. | insist its benefits reach the lowest-income group
and that those of the lowest income get the tenements pro-
vided for in this measure.

Faced with this uncompromising stand on
the part of the former chairman, Mr. Wagner
conceded that an amendment might be arranged,
though he did not concede that one was neces-
sary, and the following interesting exchange took
place:

Mr. WALSH. | hope the Senator will keep in mind that
our colloquy is not merely for the purpose of informing
ourselves as to the views of each other, but to place in the
RECORD our opinions in order that the RECORD will re-
veal that he and | again and again on the floor of the Sen-
ate pleaded that the poorest and lowliest people in the
country should get the subsidies carried by the bill. It is
not so much that the Senator differs with me or that | dif-
fer with him, but that we want the RECORD to show that it
is the purpose and the intent of the Congress of the United
States that the subsidies shall go to the most needy of our
poor families.

Mr. WAGNER. | am willing to have a mandatory provi-
sion that it shall be the duty of the board, in each case
where a loan is made, that as a condition precedent to the
making of the loan the lowest income group among the
slum dwellers shall be first served before any other group.
| think the objective is clearly stated, but we can make it
clearer if that is desired.71
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And a few minutes later:

| do not want to interrupt the Senator in his presenta-
tion. As has been so often stated, he and | are together in
this proposition; but to insure absolutely that none but the
lowest-income group will secure occupancy of these homes
| may say to the Senator that | am going to offer another
amendment in which | shall provide that occupancy shall
be confined to those who are in the lowest-income group.
In other words, each area will be limited to the lowest-in-
come group. We cannot very well go below that. | mean,
that is absolute assurance.?2

Mr. WALSH. That will help.

And indeed, the next day Mr. Wagner pro-
posed an amendment to the bill’s definition of
the term “families of low income,” to specify
that these words should mean families “who are
in the lowest income group,” in addition to the
existing test. So that the definition read, “The
term ‘families of low income’ means families who
are in the lowest income group and who cannot
afford to pay enough to cause private enterprise
in their locality or metropolitan area to build an
adequate supply of decent, safe, and sanitary
dwellings for their use.”

The question of the income levels to be
served was also discussed at length in connec-
tion with another provision of the bill that at-
tempted to get at the same problem by limiting
the availability of the assisted housing to families
whose ‘“net income” at admission did not exceed
5 times the rental of the quarters to be furnished
(or in the case of large families—3 or more
minor dependents—6 times the rent).

Curiously, this provision was included in the
proposed statutory definition of “low rent hous-
ing,” rather than that of “families of low in-
come,” although clearly its purpose was to de-
fine such families, if only by indirection. Plainly
the Senate understood that to be the case, and
there was extended discussion as to whether a
5-times-the-rent rule would admit tenants whose
incomes were too high to make them deserving
of subsidy, at least by comparison with other
possible applicants of lower income.

At one point, Mr. Walsh declared his inten-
tion to press for an amendment that would re-
duce the eligibility limit to 4 or even 3 times the
rent, to guard against that possibility. Either he
thought better of this idea or was dissuaded; the
amendment was never introduced, and the provi-
sion remained unchanged in the bill as passed
by the Senate.

There was a degree of uncertainty all along
as to the effect of this amendment. Thus, when
Senator Adams pointed out that one family might
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have no children and another many, or that a
family of lower income than another might also
consist of dissolute and disreputable people, Mr.
Wagner replied:

Of course, people of ill-repute will not be permitted to
occupy the premises. . ..

The amendment speaks for itself. . . . Questions of
character, of course, will always have consideration.?3

There was no evident foundation for this in-
terpretation either in the language of the amend-
ment or in its author’s explanation of its effects.
When Mr. Adams attempted to pursue the point,
however, Senator Wagner cut him off with the
rather curt observation, “l think the Senator
raises a very insignificant consideration.”

Curiously enough, no one brought into focus
the question whether this requirement—if it
meant anything like it appeared to mean, or was
said to mean—could possibly work, given the fi-
nancial structure and subsidy formula provided in
the bill. This is the more surprising since it
would seem obvious that those who constitute
the “lowest of the low income group,” in Mr.
Walsh’s phrase, are the families with no income
at all, or virtually none. If occupancy of public
housing were indeed to be restricted to them, it
would follow a fortiori that the projects would
have virtually no rental income—a result hope-
lessly out of kilter with the plan of the bill.

Senator Pepper of Florida came closest to
the point, without quite making it. He pointed out
that the amount of the subsidy in effect fixed the
rent, and some low income families might not be
able to pay the necessary amount. But in effect
he turned the point around by saying such fami-
lies would be excluded by the language of the
bill. He suggested substituting “lower income” for
“lowest.” (A change which, of course, would not
have solved the difficulty he had just identified.)
Mr. Wagner resolved the problem by interpreting
it out of existence, thus:

Mr. WAGNER. There are some people whom we cannot
possibly reach; | mean those who have no means to pay
the rent minus the subsidy. This, after all, is a renting
proposition.

Mr. PEPPER. If that is what the Senator means, that is
not what this paragraph will say.

Mr. WAGNER. | am sure it will be so interpreted, be-
cause cobviously this bill cannot provide housing for those
who cannot pay the rent minus the subsidy allowed.

Mr. PEPPER. Yes; and yet the language, if this amend-
ment is adopted, will limit the availability of those quarters
just to those people. That is not what the Senator had in
mind.

Mr. WAGNER. | doubt whether it would be so inter-
preted. | think it would be interpreted toc mean the lowest
income group that the bill can reach.
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Mr. PEPPER. The Senator means then, if 1 may inquire
further, the lowest income group which is able to pay the
rentals which will be required by the authorities who ad-
minister this act?

Mr. WAGNER. Yes.74

It is difficult, to put it mildly, to reconcile
this interpretation with Mr. Wagner's explanation
of his own amendment when he was seeking to
mollify a persistent Mr. Walsh:

Mr. WALSH. Mr. President, | understand that the Sena-
tor from New York is of the opinion that the adoption of
the amendment will strengthen the bill and accomplish the
purpose we have in mind, namely, that preference in the
granting of the subsidies provided for and in the occupa-
tion of the tenements erected by the local housing authori-
ties shall go to those families of the very lowest income
groups.

Mr. WAGNER. That is exactly what the amendment
provides.

Mr. WALSH. There is no longer any question as to the
local authority having discretionary power to choose be-
tween a large number of persons of low income, but they
must choose those with the lowest incomes.

Mr. WAGNER. Those with the lowest incomes.75

In fairness, Mr. Wagner was addressing him-
self in these exchanges to specific questions or
criticisms. Yet it should be noted that despite the
language of the definition proposed for low in-
come families—the test of income was not in
fact by any means all that he had in mind. Thus,
his exchange at another point with the Senator
from Idaho:

Mr. POPE. There is one p'ace in my own town which
is called a cardboard town. The small buildings are con-
structed out of cardboard, tin cans, or slabs which may be
picked up, or anything else which will make some sort of
habitation, and yet they are not really unsanitary. They are
not dangerous to health and safety, but they are simply
poor dwellings where people live.

Mr. WAGNER. This bill would not apply there, Mr.
President, because we are not rehousing everybody who
has a low income, but only persons of low income who
live in unsanitary and unsafe and unhealthful conditions
which are detrimental to morals, to health, and also to
safety.

Mr. POPE. Then, in the Senator’s judgment, the empha-
sis should be placed on safety, health, and morals in any
situation?

Mr. WAGNER. Oh, absolutely! 76

In any event, his amendment was agreed to,
though the record makes it evident that the Sen-
ate was less than clear as to exactly what it was
that it agreed to. And thereby an important, per-
haps even a crucial, opportunity was passed up
to launch the public housing program on a foun-
dation of clear decisions and solid policy, rather
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than the ambiguities in which praiseworthy pur-
poses are inclined to be wrapped.

The Question of What, Exactly, Would Be
Accomplished: The record shows that the Senate
felt uneasy, to say the least, about exactly what
they were getting themselves and the country
into, but that neither the advocates of the bill
nor its opponents could figure how exactly to
come to grips with the question.

It is obvious that Senator Wagner wanted a
bill, and that to get one he was prepared if nec-
essary to make concessions, as he repeatedly
did. He consistently presented the proposal as
one of great importance and urgency, yet he was
anxious to avoid frightening the undecided or
arming the opponents by stressing unduly the
magnitude of the task or of the effort required to
cope with it. Thus, when he was obliquely com-
plimented by Senator Vandenberg for starting
‘““conservatively,” he replied, one may think, a bit

grimly,

The Senator need not tell me that | am starting very
conservatively, | know it. | am just touching the situation,
and even that has been difficult. This is the third year of
the attempt to secure legislation of this kind.77

Some insight into what Mr. Wagner might have
liked to propose, had he thought it feasible or ac-
ceptable at the time, may be gained from his an-
swer to Senator Borah:

Mr. BORAH. Is the Senator going to discuss the ques-
tion of causes of slums? Why do we have these awful de-
graded conditions?

Mr. WAGNER. | think that is a very simple matter. It is
because of the low incomes received by the individuals
who live in the slums. That is the fundamental difficulty. If
overnight we could increase their incomes by a more fair
distribution of wealth of the country, we would not have
any slums.7s [A concept supported by many people today,
and referred to variously as an incomes policy or income
transfer approach.]

Mr. Tydings of Maryland was troubled con-
ceptually by the idea of Government undertaking
to pay part of the rent for the tenants of these
projects over a long period of years. He told
Senator Wagner:

Mr. TYDINGS. | want to say to the Senator from New
York that so far as | am concerned my reluctance to sup-
port the measure, if such there is, comes from the proposal
for subsidies on rents, rather than because of any other
feature of the bill.

With a more valid claim to prescience than he
made for himself at the time, he continued:

7 |bld., p. 10366.
% |bid., p. 10358.
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I do not know how long it will be, if the measure’s in-
corporated into law, and | do not want to invade the
realms of prophecy, but [ predict if it remains in the law
and is employed, it will be the entering wedge to subsidies
to a tremendous number of people who will not even live
in slum-clearance projects, because once the principle has
been adopted in national law it will be carried to the ex-
treme limit.79

Conceding that something ought to be done
about the slums, he said that he would prefer to
“, .. vote for a grant and call it a day . . .” than
to involve the Government in a commitment over
60 years. Finally he put the question bluntly, and
received an unequivocal reply:

Mr. TYDINGS. Would the Senator consider it fatal to
the bill if the provisions for rent subsidies should be
stricken out and the ones relating to capital grants of as-
sistance retained?

Mr. WALSH. Yes. | think the President would veto the
bill and would reject it. Perhaps | should not say the Presi-
dent, but 1 think the administration would reject the bill
and | think the Senator from New York would ask to have
the bill defeated. Am | correct, may | ask the Senator from
New York?

Mr. WAGNER. Yes.

The Senator from Maryland also pressed for
some dimension as to the hoped for accomplish-
ments of the program under the pending bill. He
asked its manager:

Mr. TYDINGS. When the entire sum shall have been
loaned, to what extent will that have solved the problem?

Mr. WAGNER. We would still have a great deal to do.

Mr. TYDINGS. Does the Senator think we would have
solved one-fourth of it?

Mr. WAGNER. 1 doubt it.80

Mr. Wagner could have afforded to respond
more definitely to the second question. He had
himself estimated that there were at that time
some 9 million families who were badly housed,
and that the financial assistance provided in the
bill might produce at most some 175,000 units,
which he equated to adequate shelter for about
850,000 ‘“‘persons.” Since the low income popula-
tion can be expected to grow at a rate at least
as fast as that of the population in general, it
would have been reasonable to ask whether, in
fact, a program of the magnitude proposed
would have any effect on the problem at all. No
one asked that question directly, however.

The Senator from New York did not disguise
the fact that his hopes for long term results
rested not so much on what the bill would au-
thorize, as on what it might trigger in the future.
He told the Senate:

7 |bid., p. 10464.
8 |bid., p. 10371.
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Mr. WAGNER. | am glad these questions are being
asked because it shows what a modest beginning we are
making in the venture. | want to have the opponents of the
bill understand that the problem is much more tremendous
than we are undertaking to take care of in the biil now
under consideration. | know that in other countries public
opinion has compelled the doing of more than this.81

A bit later, when Senator Pepper was emphasiz-
ing both the magnitude of the problem and his
own support for the bill, he said:

Mr. WAGNER. | know the Senator’s sympathy; but it
also shows the insignificance of this proposed legislation.
it is merely a start; but | hope public opinion will so ap-
prove it, if Congress sees fit to enact it into law, that we
shall scon speed on to help the others.82

Those who opposed the legislation in princi-
ple were not, of course, too much troubled by
problems with orders of magnitude. Mr. George
of Georgia, for example, complained that the bill
was “. . . founded upon the philosophy that there
is in this country a group of low-income produc-
ers who cannot live in sanitary and reasonably
comfortable houses unless the Government sub-
sidizes them” 83—a proposition that he ob-
viously found implausible and unacceptable. He
offered an amendment providing for the auto-
matic expiration of the act at the end of three
years in order to “. . . give the act full opportu-
nity to demonstrate whether or not the philoso-
phy is sound, and . . . the Government ought to
commit itself to that doctrine.” He urged the
adoption of the amendment on the ground that:

If it is not adopted there will not hereafter go into
housing any private capital. It will be the end of a private
program for building houses in America. Private capital will
withdraw from the field. The bill will end it, and we shall
have state socialism now and forever if we do not [imit the
operations of this measure.

. .. Are we in any position to say or to know that this
program is not experimental, and can we close our eyes to
the obvious fact that, entering the field, we must occupy
the whole of it, so far as the low-income producers are
concerned, in every section of the country?

Mr. George’s amendment was, in fact, very
nearly nugatory because the bill provided for
only three vyears of authority that when ex-
hausted would automatically terminate the pro-
gram as to new undertakings unless Congress
should act further. The only practical effect of
the amendment would have been that the new
Authority would have ceased to exist after three
years, requiring the Congress to designate some
existing agency to carry to completion the con-
tracts then in force. The amendment was re-

81 [bid., p. 10372.
82 [bid., p. 10378.
83 |bid., p. 10558.


http:others.82
http:limit.79

jected largely on this ground, though it gener-
ated enough support to require a roll-call vote
(33-47).8¢

The basic question of what the bil was all
about—what policy it expressed and to what
long range objectives it was addressed—was re-
peatedly raised and as often dropped after in-
conclusive discussion. Senator Wagner rested
his hopes for more significant progress at some
time in the future on the anticipated force of
public opinion. The mood of much of the rest of
the Senate was reflected in two general observa-
tions—one by an opponent of the bill, one a sup-
porter.

Senator Byrd of Virginia, who had achieved
some measure of fame through his relentless ef-
forts at curtailment of virtually all kinds of Federal
expenditure, opposed the bill and voted against it.
He summarized his views thus:

Mr. President, | think the Senate should understand
that we are embarking on one of the most costly ventures
ever undertaken in the history of our country. We are doing
it with little consideration. | venture the assertion that
aside from the Senator from New York [Mr. Wagner] and
the Senator from Massachusetts [Mr. Walsh], no two other
Members of this body understand the complicated provi-
sions of the bill. | dislike to make that assertion, but |
have sat here and attempted to understand it myself.85

Senator Borah, who was sympathetic toward
the purposes of the bill and who in the end
voted for it, permitted himself this uncomfortable
assessment of its probable effects in an ex-
change with Mr. Tydings:

Mr. TYDINGS. If the Senator will yield . . . the Senator
knows that if we spend every single, solitary dollar of this
money in New York, it would only provide for 175,000 tami-
lies.

Mr. BORAH. Exactly. | listened to that presentation very
attentively because that, it seems to me, is the most pow-
erful argument made against the measure. After we have
done what we are proposing to do we have really gotten
nowhere.86

The Matter of Cost Limitations: Another
matter which greatly troubled the Senate was the
question of how much public housing units
which were to be subsidized in the manner pro-
posed should be permitted to cost.

One important aspect of this problem re-
lated to the difficulty pointed out by a private
real estate broker (See quotation from the testi-
mony of Mr. Grimm, page XX.) much earlier, in
his testimony before the Committee on Education
and Labor, when he pointed out that it would not

8 |bld., p. 10560.
8 |bid., p. 10551.
88 |bid., p. 10644.

sit well with the taxpayer to find that “. . . the
fruits of one’s labor can purchase less desirable
homes than are provided for those who cannot
or will not earn or save as much.”

Mr. Walsh put it this way, and even Mr.
Wagner agreed without elaboration, that it was
an issue of importance:

. we have made some mistakes in Federal housing
which we must avoid in this bill. We are providing for and
giving subsidies to people who have gone into better
houses built by the Federal Government than the average
workingman enjoys. There is no question about that. We
must avoid this in the future.

Mr. WAGNER. Of course, that is s0.87

This aspect of the matter may be viewed as
essentially social and psychological, and in the
broad sense political. However, the question of
costs raised highly practical questions as well:
Because costs would ultimately control rent lev-
els, they would (under the five or six times rule)
likewise indirectly control the income limits gov-
erning eligibility for admission; similarly, be-
cause the maximum amount to be contracted for
was fixed, and because the subsidy was directly
related to development costs, the allowable
costs would not so indirectly control the number
of units which could be provided at any given
level of aggregate subsidy.

The debate, however, did not turn directly
around these matters. Instead, the issue was
joined by the Senate’s most indefatigable advo-
cate of governmental frugality, Mr. Byrd of Vir-
ginia, who introduced an amendment to insert
the following provision:

(6) No contract for loans, annual contributions, capital
grants, sale, lease, mortgage, or any other agreement or in-
strument made pursuant to this act shall be entered into
by the Authority with respect to any project costing more
than $4,000 per family unit or more than $1,000 per room.88

The purpose of the amendment, he told the
Senate, was ‘. . . to prevent the extravagance
which has occurred in other homestead projects
built throughout the country.”

Mr. Wagner saw the effect of the amend-
ment—and, although he did not quite say so in
so many words, its intent—in quite different light.
He told the Senate:

Mr. WAGNER. Of course, those who are not in sympa-
thy with our efforts to do something for the one-third of the
people of the United States who are ill-housed, to give
those unfortunate people who have not sufficient income to
enable them to live in decent quarters a chance for life,
will feel that the amendment of the Senator from Virginia
ought to be adopted and the bill ought to be defeated. |

87 |bid., p. 10376.
8 |bid., p. 10548.
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say very candidly to the Senate that if the amendment of
the Senator from Virginia is adopted it will kill the bill.89

Mr. LaFollette argued that if the Senate
should adopt the Byrd amendment it would not
only be treating the bill with hostility, but acting
out of ignorance. He said:

. | contend that there are absolutely no data upon
which the Senate can determine the cost per room or per
family of the projects to be undertaken under the bill. If
there are such data in existence, they have not been pre-
sented to the Senate. The statement of the author of the
amendment was to the effect that he had taken the average
of the figures given him in the debate a day or two ago by
the Senator from New York. Of course, as everyone knows,
the average represents a figure between the extremes,
which may be as much as 50 percent above and 50 per-
cent below the number fixed. Considering fluctuating build-
ing costs, for the Senate to write into a program which is
to extend over a period of years a flat limitation of this
character, in my opinion, would serve to frustrate and
wholly defeat the objective which this bill has in mind. If
that is what the Senate desires, | contend that it would be
much better for a majority of the Senate to vote down the
bill rather than to pass a measure which ostensibly is to
inaugurate a long-range housing program, but which will
contain in it a limitation that will prevent its achievement.90

The appearance that the Senate was about
to come to grips with a basic issue proved illu-
sory. There was more discussion about average
costs versus ranges, and about the higher costs
inevitably to be encountered in the larger cities,
and similar matters. But eventually the debate
turned into a confused and confusing argument
over the 'question whether the $700 million au-
thorized in loans to the local housing authorities
was or was not secured, and would or would not
be repaid. The sentiment of the Senate on the
basic issues raised by the very concept of statu-
tory cost limitations was never crystallized, ex-
cept perhaps in the close vote by which the Byrd
amendment was finally adopted—40-39, with 16
members not voting.

Others outside the Senate apparently shared
the view that the true purpose of the Byrd
amendment was to kill the program, if not the
bill itself. A major lobbying effort to undo it was
launched overnight, so conspicuously that a
rather rancorous discussion broke out on the
floor the next day, with members complaining
that Senate pages were distributing the ‘“‘propa-
ganda” of a private organization to their desks.
Senator Wagner attempted to assume responsi-
bility for this as an effort on his own part to pro-
vide needed information on the issues, bui the
offended members were not appeased. Mr. Mc-

8 lbld., p. 10552.
% |bid., p. 10557.
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Nary described the incident as *“. . . the boldest
attempt to influence legislation | have seen in 20
years in the Senate,” and “. . . an insult to every
member . . . .” He continued,

| absolve the Senator from New York, because he has
not had many years of experience in this body, from caus-
ing the propaganda to be distributed. The trouble with the
whole thing, however . . . is the audacity of this organiza-
tion in attempting to influence legislation in this fashion.st

Strong language, for the Senate.

Whatever the proprieties of the matter, the
effort stirred enough support that on the follow-
ing day—two days after the origina! vote—the
Senate took a fairly unusual step of entertaining
a motion to reconsider the vote by which the
Byrd amendment had been agreed to. Mr. Bark-
ley notified the Senate that, if the amendment
were to be reconsidered, it was his intention not
fo try to vote it down, but to offer a substitute
which would have omitted any limitation on unit
costs, and would have set a limit of $1,400 per
room on development cost of assisted projects,
excluding the cost of land and clearance. This
was apparently the highest figure which the pro-
ponents of the program thought they could hope
to get, and the lowest they thought would make
the program workable in the larger cities. Mr.
Barkley’s substitute never reached a vote: the
motion to reconsider was laid on the table by a
margin of 44-39, with 12 not voting.*?

Some Other Issues Briefly Noted: The mat-
ters discussed above were certainly the most
significant policy questions to which the Senate
addressed itself in the consideration of the bill,
from the standpoint of national housing policy.
There were, of course, a number of others, some
of considerable importance. Of these, at least
the following deserve brief mention:

) Applicability in Rural Areas: The question
was frequently raised whether the program au-
thorized by the bill would extend to rural areas
as well as to the cities, especially the larger cit-
ies. The Senate each time was assured that it
would, though the discussion threw very little
light on the circumstances in which the program
might serve rural areas, and how it would ac-
tually operate in meeting rural needs. Mr.
George of Georgia (who was opposed to the bill
in any event) sought at one point to get some
clarification on these questions:

Mr. GEORGE. | desire to ask the Senator from New
York how this bill can be administered so far as rural
homes are concerned?

% Ibid., p. 10635.
9 |bid., p. 10807.
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Mr. WAGNER. In the same way that it is administered
in the city slum areas.?3

This response was not terribly illuminating,
but it came about as close as anyone got to
penetrating the problem of how, if at all, the pro-
posed program would operate in areas which
were actually rural—as distinguished from towns
in which, even though small, areas had devel-
oped which would generally be agreed to be
slums.

Financing: As noted above, there was a
great deal of discussion of the financial structure
of the program provided in the bill, much of it di-
rected to the substantiality of the security pro-
vided for loans for the development of projects,
and the probability that the Federal Government
would actually recover these amounts. This as-
pect of the debate need not concern us further
here, because as matters actually developed di-
rect Federal loans were to play a progressively
less and less significant role in program financ-
ing.

It is worth pausing to note, however, that
even at this early date budget considerations
were exercising an important influence on policy.
It was mentioned earlier that the principal spon-
sors of the bill flatly refused to accept Mr. Tyd-
ings’ proposal to eliminate the concept of annual
contributions and proceed via one-time capital
grants. In discussing this approach, the following
significant exchange occurred:

Mr. WALSH. . . . it is important for the Senator to
know that one of the reasons why there is a subsidy in the
bill rather than an outright grant is because of a matter the
Senator is very much interested in.

Mr. TYDINGS. | do not know what it is.

Mr. WALSH. Under the plan of the Senator we would
have to appropriate annually large sums of money and we
would put the Budget more out of balance. . . .

Mr. WALSH. | assume the financial provisions of the
bill were deliberately and intentionally shaped and formu-
lated so as to avoid immediate large appropriations from
the Federal Treasury in the way of grants. Based upon the
authorized appropriations for the first 3 years fixed in the
bill, the outright grant from the Federal Treasury, which, of
course, would have to be met at once, would have been
$315,000,000. In view of the condition of the Budget the
Senator can appreciate how reluctant the administration
was to start it upon that basis.94

The whole history of the capital grant provi-
sions suggests that they were left in the bill
largely, if not entirely, as a gesture toward those
who strongly favored this approach, both be-
cause of its simplicity and because it would min-
imize the necessity for continuing Federal super-
vision of the local housing agencies over a long

% [bid., p. 10362.
% |bid., p. 10464,

period of time. It appears not to have been seri-
ously thought that initial capital grants would ac-
tually be made in practice—as indeed they never
were.

Administrative Matters: The Senate devoted
a great deal of time to matters of organization
and administration, which—important as they un-
doubtedly were—are tangential to this review.
These included such matters as the most suita-
ble number of members for the Board of Direc-
tors (reduced from five to three); the characteri-
zation of those types of appointment that would
be, respectively, subject to the civil service laws
or subject to confirmation by the Senate; and the
appropriate scope of audit on the part of the
Comptroller General. The latter point was espe-
cially controversial because the incumbent
Comptroller General at that time was widely
known for his exceedingly conservative views,
and because he then had, as a matter of general
practice, the power of prior- rather than post-re-
view and approval of obligations and expendi-
tures.

An amendment proposed by Mr. Barkley was
adopted requiring the President’'s approval of
proposed annual contributions contracts. Later,
as the program grew and the President's work-
load became ever heavier, it became evident that
this review step was more trouble than it was
worth, and the function was delegated to the
Housing Administrator (later, of course, the
Secretary).?s

State Limitations: Perhaps because of the
uncertainty as to how—or even whether—the
new program would operate in rural areas, there
was considerable apprehension in the Senate
lest all the aid provided go into a relatively few
States with the largest cities and, hence, the
largest needs. Mr. Tydings put it more bluntly
than anyone else when he said:

I .. . predict that New York will receive practically all
the money that this bill contains. [Laughter.] | make the
prediction that with the bill in its present form, at least
half of the money will find its way into New York City or
the immediately surrounding area and that the municipality
will not put up a red penny.96

This was a suggestion which Mr. Wagner re-
jected with some heat.

In lieu of a complex and elaborate State al-
location system based on population, Mr. Tyd-
ings proposed a simple, or seemingly simple,
provision declaring that not more than 10 per-
cent of the funds provided in the bill could be
spent within any one State.

% E.O. 11196, 2-2-65.
98 1937 Congressional Record, p. 10555.
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The Senator from Maryland was clearly
more interested in getting the principle of some
sort of limitation into the law than in precisely
what it provided. When it was pointed out to him
that a 10 percent State limitation would go be-
yond protecting the States with lesser needs and
would actually discriminate unjustifiably against
New York, he first modified his amendment to in-
crease the 10 percent limit to 15 percent, and
later to raise that to 20 percent.

It must have been evident to all concerned
that to have all the funds go—theoretically, at
least—into five states was hardly a great im-
provement over having them go to two or three.
Nevertheless, the supporters of the legislation
gave up at that point, and the 20 percent limita-
tion went into the bill—a decision they later had
some cause to regret, since in conference the
limit was reduced to the original figure of 10
percent.

Local Participation: As a final effort to
tighten up what he regarded as the objectionably
loose financial provisions of the bill, Mr. Tydings
proposed an amendment which would have re-
quired that in connection with any project the
State or some local political subdivision in which
it was to be located must contribute or agree to
contribute 5 percent of any loan, grant, or contri-
bution made to the project. Mr. Wagner made no
objection, and the amendment was agreed to.

With all these (and some other) matters dis-
posed of one way or another, the Senate passed
the bill and sent it to the House. Although the
vote on final passage was 64-16, the tenor of the
debate as a whole and the votes on the adoption
and reconsideration of the Byrd amendment at
least strongly suggest that sentiment in the Sen-
ate on the basic merits of the legislation was
considerably more divided than its margin on
this vote might seem to indicate.

Consideration in the House

The House Committee reported the bill with
an amendment in the nature of a substitute
which modified the Senate version in a number
of particulars, some minor and some quite
significant.®” Probably the most important
changes were the following:

1. Loans were limited to 85 percent of de-
velopment or acquisition cost, and the authority
for them reduced from $700 million to $500 mil-
lion.

97 8. 1685 reported with amendment, Union Calendar #573; H.
Rept. 1545, 76th Congress, 1st Session.
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2. Total authority for annual contributions
contracts was left at a final figure of $20 million
per annum, but the rate of program growth was
slowed by allowing only $5 million to become
available in the first year, and $7.5 million in
each of the two succeeding years (instead of $10
million in each of two years, as in the Senate
version). Moreover, a requirement was added
that each contract be reviewed for continued
need at the end of 10 years, and each five year
period thereafter.

3. The allowable ratio of tenants’ income at
admission to the rental was reduced from 5
times the rent (or 6 in the case of large families)
to 4 and 5 respectively.

4. Annual contributions were required to be
applied first ““. . . toward any payment of interest
or principal on any loan due to the Authority . .. .”

5. The Byrd amendment was modified by
eliminating the ceiling on overall cost per unit,
and raising the per room limitation from a maxi-
mum of $4,000 to a maximum average of $5,000.
Additional language was added to the effect that
such costs could not exceed those of units pro-
duced by private enterprise in the locality or
metropolitan area, using similar building require-
ments and labor standards. Projects were also
required to be not “of elaborate or expensive
design and materials,” and to promote economy
both in construction and “administration.”

6. The equivalent elimination requirement
was modified to require that the arrangements
for clearance of a substantially equal number of
substandard dwellings in connection with any
project involving new construction should be
“satisfactory to the Authority.” No provision was
made for deferral of this requirement. The com-
mittee changed its view on this question, how-
ever, and during consideration on the floor a
committee amendment was adopted that allowed
deferral in the discretion of the Authority where
it found the shortage of decent, safe, and sani-
tary housing for low income families to be such
as to “ . force dangerous overcrowding of
such families.”

The Senate bill with the committee’s pro-
posed substitute came to the floor after what
dissatisfied members described as hasty and
meager consideration.®®s Mr. Hancock of North
Carolina who said that he had *. . . for several
years ardently favored a genuine slum reclama-

98 1937 Congressional Record, p. 11820.
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tion and low-rent-housing program,” recounted
the lengthy consideration and study which the
Committee had given the problems, and com-
plained that:

. suddenly last Friday afternoon, practically all of
our work was set at naught by certain amendments pro-
posed by the chairman at the request of the Housing Divi-
sion of the Public Works Administration. The effect of these
amendments could not be known until the bill was printed,
for no member of the committee ever saw one of them,
with the exception of the chairman. until the printed bills
were available Monday morning of this week [After the bill
had been reported].99

In language reminiscent of Senator Byrd,
Mr. Hancock told the House:

Even at this hour, | venture the assertion that there is
not a member of the committee who would stand here in
the well and tell you that he understood this bill in its
present form.

The debate followed substantially similar
lines to those of the Senate debate, reconsider-
ing problems that had been extensively explored
there as well as to some extent in hearings. Fol-
lowing the leadership of Chairman Steagall of
the Committee, the House rejected by votes or
on points of order a series of amendments,
themselves mostly on familiar matters. (E.g., to
restore Senate language authorizing certain non-
dwelling facilities in projects; to increase the
income-rent eligibility ratio from 4 times rent to 5
times; to authorize 2 percent of available funds
to be used for research and ‘“experimental con-
structions”; to provide for preaudit by the Gen-
eral Accounting Office of transactions involving
loans, grants, and annual contributions; to elimi-
nate the President’s prior approval of assistance
to projects; to allow loans up to 100 percent of
acquisition or development cost; to provide low
interest rate loans for the construction of single
family homes for owner occupancy; to set a 2-
year limit on deferral of equivalent elimination;
and to increase the State limitation from 10 per-
cent to 15 percent.) A committee amendment au-
thorizing deferral of equivalent elimination in cir-
cumstances which, in the determination of the
Authority, might lead to ‘“dangerous overcrowd-
ing”’ of low income families was agreed to. Sig-
nificantly, unanimous consent was given to
amend sections 10 and 11 of the bill (dealing, re-
spectively, with annual contributions and capital
grants) to insert the words “or slum clearance”
in the phrase ‘low-cost housing project” wher-
ever it appeared in those sections.10°

» |bid., p. 11831.
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One amendment which the House rejected
at the instance of the committee is worthy of
special note, since it reflects one of the few mat-
ters which engaged the serious (as distinguished
from the formal) attention of the members while
the bill was on the floor. It had to do, not with a
question of housing policy or of slum clearance,
but of the coverage of employees of the new Au-
thority under the merit system, and the preroga-
tives of the Senate in the matter of approving
certain classes of appointments.

The Senate bill had provided that the Au-
thority might appoint employees, subject to the
civil service laws and the Classification Act of
1923, as amended, except that without regard to
those laws it could appoint and fix the compen-
sation of attorneys, and—subject in this case to
regulations to be issued by the Civil Service
Commission—to appoint and fix the compensa-
tion of “officers and experts.” All employees re-
ceiving compensation of $4,000 per annum or
more were to be “subject to confirmation by the
Senate.” 10t

The House Committee rewrote this section
to provide that the Authority, without regard to
other laws on the subject, might appoint and fix
the compensation of “officers, attorneys, experts,
and employees.” No provision for Senate confir-
mation was included.v2

When this section was reached, a member
of the minority (Mr. Wolcott of Michigan) offered
an amendment to restore the Senate language.
Chairman Steagall, explaining that the Commit-
tee’s intent was to ““expedite the organization” of
the Authority, secured immediate approval of a
motion closing debate on the section and all
amendments to it. Thereupon, the House summa-
rily rejected not only the Senate provision but a
milder version offered by the Chairman of its
Civil Service Committee, Mr. Ramspeck.?*® This
abrupt and unusual rebuff to the Chairman of a
major committee provoked Mrs. Rogers of Mas-
sachusetts into suggesting that the House should
have some sort of memorial observance “. . . to
pay tribute to the death of a great committee . . .
the Committee on the Civil Service . . . . It has
been choked to death.”

Unlike the substantive amendments, which
generated mainly familiar rhetoric on both sides,
it is clear in the record that this matter involved
strong feelings. Members in the minority—and,
of course, Chairman Ramspeck—pleaded for fair

10t g, 1685 reported with amendment, Unlon Calendar #573; H.
Rept. 1545, 75th Congress, 1st Session, secs. 4(a) and (b).

193 |bid., Committee Amendment, sec. 4(a).
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treatment, and described the Committee’s provi-
sion as a violation both of the Democratic plat-
form and of the announced policy of President
Roosevelt. Members of the majority, in at least
as vehement terms, blamed their opposition for
past and continuing political abuses. Mr. Fuller,
speaking perhaps somewhat more bluntly than
he might have but for the heat of the moment,
told his colleagues on the other side of the aisle:

Oh, you gentlemen over there on the Republican side
make much ado about civil service. You want some more
jobs. But let me tell you, you have all we are going to give
you. We have made up our mind you are not going to have
any more because you have taken all the spoils.
[Applause.]

You have received more political positions in the last
few years than Democrats received under Republican ad-
ministrations in the last 75 years. In the Alcoholic Unit of
the Treasury Department there is not a Democrat holding a
key position. [Applause.]

This so-called merit system is owned, controlled, and
dominated by Republicans—no wonder you holler for the
merit system. They play the game and give us no chance
in the world and cut our throats every time they get an op-
portunity. [Applause.] 104

Whatever the interest of this controversy for
the student of public administration and the civil
service, its significance in this account is the
perspective it yields on how far the attention of
the House on that day lay from the enormously
complex problems of launching a national pro-
gram of subsidized housing—or what many of
them, in defiance of simple common sense, con-
sidered to be to all intents and purposes the
same thing: a national program of slum clear-
ance.

It might be thought that the sharpness of the
debate on the civil service was merely passing
pique, rather than a main issue. Clearly, how-
ever, this was not the case: the one motion to
recommit admitted under the rule governing de-
bate on the bill was used, not to recommit (and
thus defeat) the bill itself, but rather to recommit
the bill with instructions to report it back to the
House forthwith including a provision subjecting
all employees of the Authority to the civil service
and classification laws.°®* The motion was re-
jected by a heavily partisan vote, 221-140 and
the bill then passed the House, 275-86. (In addi-
tion to the minority members, there were some
who supported the motion in protest over the
cavalier treatment of Chairman Ramspeck and
the Committee on Civil Service.)

The conference between the two Houses on
the 1937 bill was brief, (The bill was sent toc con-
ference on August 19, and the conference report

104 [bid., p. 11856.
15 [bid., p. 11873.
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was filed in the House on August 20.) but, if the
reports of the conferees to their respective
chambers are to be believed, rancorous.

Once again, the issues which generated
strong feelings and hot debate between the con-
ferees were not questions of housing policy. The
numerous differences between the Senate and
House bills on matters of substance apparently
caused the conferees little difficulty. The sticking
points were the provisions dealing with civil
service and with the right of the Senate to con-
firm appointments to high-level positions.

Mr. Walsh, presenting the conference report
to the Senate, described the situation that had
confronted the Senate managers as follows:

The House conferees pointed out that the only debate
of serious purport in the other branch, when this bill was
under consideration, was over the civil-service provision,
that by an overwhelming vote the House voted the civil-
service provision out of the bill. That information, of
course, was presented to us, and the conferees on the part
of the House said that it was useless to go back to the
House unless we eliminated the civil-service provision
completely.106

Finally a compromise was struck, but it was
received with considerable disappointment in
both Houses. (The compromise applied the civil
service and classification laws to employees of
the Authority, except for “officers, attorneys and
experts,” and for employees whose compensa-
tion exceeded $1,980 per annum. Senate confir-
mation was provided for appointments to posi-
tions carrying annual salary rates in excess of
$7,500 per annum.)

In the Senate, Mr. Connally complained:

| cannot understand the legisiative state of mind of the
House that would want to deny to the Senate the right of
confirmation, because it inures to the benefit of the legisla-
tive branch.107

In the House, Mr. Fuller declared that the
House conferees had flouted the will of the
House as expressed in a record vote by making
any concession at all to the Senate, and called
for the rejection of the conference report.

As a matter of fact, there was sentiment in
both chambers for rejecting the conference re-
port and sending the issue back for further con-
ference. On both sides, however, the proponents
of such action were finally dissuaded on the
basis that neither side could or would yield its
position entirely, and that rejection of the com-
promise would in all probability result in the fail-
ure of the bill. In the end, therefore, the confer-
ence report was agreed to.

196 [bid., p. 12282.
107 [bld., p. 12287.



As to matters of substance, though they
were hardly central to the controversy, the con-
ference bill adhered with minor exceptions to the
more restrictive provisions of the House bill. The
House conferees did agree to a few conces-
sions: The limit on loans at 85 percent of acqui-
sition or development cost was raised to 90
percent, and the 25 percent local contribution
which the House version provided for was re-
duced to 20 percent. The more liberal income-
to-rent ratios of the Senate version were
adopted. Still, the final bill was very much what
the House had passed.

The focus of this inquiry, however, is not so
much on what the Congress enacted—which is
readily available in the statutes—as on what it
was, if anything, that the Congress decided in
1937, specifically with regard to subsidizing
housing for the poor in the United States. On
this point, perhaps the final word should be left
to Senator Walsh, who told the Senate—not in
the course of its original consideration of the
bill, but just prior to the adoption of the confer-
ence report—

Mr. WALSH. Of course, the fact is fundamental to the
whole discussion that this is not a housing bill.

Mr. BANKHEAD. What is it?

Mr. WALSH. It is a slum clearance bill. Some persons
are trying to make it a housing bill, but it is not a housing
bill.108

The 75th Congress had enacted a public
law. What was left for the test of the future was
whether, in so doing, it had enunciated a public
policy.

The judgment of the future, as will be seen,
proved to be that the Congress had agreed not
upon a policy but upon a program; not upon an
objective, but upon a technique. This crucial dis-
tinction reached its logical, and perhaps even its
inevitable, end 36 years later, when the Nixon
Administration—faced with each and all of the
basic questions which the 75th Congress had
bypassed and left unanswered—suspended all
subsidized housing programs (pending further
study).

Setting a Course for the Postwar
Period

It appears that in enacting the U.S. Housing

Act of 1937 the Congress had in mind creating a

sort of American counterpart of the familiar
group of publicly-owned and managed flats
which had worked quite well in British villages

8 |bid., p. 12282.

and towns (and somewhat less well in the larger
cities, where neighborhoods were less coherent
and local governments more remote and imper-
sonal).

It is a matter of speculation how this con-
cept might have worked out if time and circum-
stance had permitted it to follow its own natural
course. As events developed, this was not to be.

The new program got off to a relatively slow
start, as most new programs do. The first actual
appropriation for payment of annual contribu-
tions—in the amount of $5 million—was made
for the fiscal year 1940. None of it was actually
spent.

The reason for this extraordinary economy,
according to the formal justification submitted to
the House Committee on Appropriations, was
that the newly-invented device of obtaining tem-
porary (i.e., development) financing in the private
market (instead of by borrowing from the Gov-
ernment) had made possible very substantial
savings. It seems likely, however, that Adminis-
trator Straus’ explanation was more to the point
and more realistic. No contribution payments
had been made, he told the committee, because
projects had not been completed and occupied
as rapidly as had been expected.

The public housing program was therefore
still in its infancy when World War Il broke out.
In June of 1940, Public Law 671 (76th Congress)
authorized the adaptation of the program to the
support of the defense mobilization effort. In the
following month, the Office of Defense Housing
Coordinator was established in the Council of
National Defense to plan a general defense
housing program and coordinate its execution by
private industry and by all the Government agen-
cies with housing functions of one sort or an-
other.

To the extent feasible, the Authority sought
to keep the basic public housing program alive
within the overriding framework of defense
needs and priorities. Projects which seemed to
offer little or no advantage to the defense effort
were deferred (rather than canceled), and a rela-
tively few occupied projects which were so situ-
ated as to have no significant defense applicabil-
ity were continued in low rent occupancy. In the
main, however, low income eligibility standards
for admission were waived, and rents were
raised to levels above those originally intended,
but affordable by defense workers. Because such
workers were generally rather well paid this fre-
quently meant that full economic rents were
charged. New projects were built to serve de-
fense and war needs, though planned in the
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hope that at some unknown time in the future
they could be restored to their originally in-
tended use.

Thus it came about that, in 1944, when the
Senate turned to a major effort at planning for
the postwar period, it had as its main reference
point for the whole difficult problem of housing
lower income people a relatively new program,
enacted by the Congress after long effort and
much controversy, which was not only unproved
but virtually untested as a means of solving the
evils to which it was addressed—even if those
could be identified with considerably more preci-
sion than, in fact, they had been.

One significant change, however, had oc-
curred. As the war period drew to a close, sev-
eral hundred local housing authorities had been
organized and were staffed with architects, attor-
neys, social workers, managers, and mainte-
nance crews. In short, the local authorities had
substantial vested institutional interests not only
in continuing to handle the projects already in
being, but in resuming the program for which
they had been created, and which had been
preempted by the war.

The Senate Special Committee on Postwar
Economic Policy and Planning established in
1944 a special Subcommittee on Housing and
Urban Development, which was chaired by Sena-
tor Robert Taft, and included Senators Wagner
and Ellender. (In fact, not the least significant
accomplishment of this particular undertaking
was to bring the immense prestige of Senator
Taft to bear on the issues in a bipartisan alliance
with Wagner and Ellender. They made a formida-
ble trio.) After extensive study and hearings, the
subcommittee prepared in August 1945 to state
its conclusions and recommendations.

It began by noting that “From time to time,
the Federal Government has established agen-
cies to deal with one phase or another of the
housing problem.” It went on to note that:

. . . These agencies have been created, and the legis-
lative investigations accompanying their creation have
usually been made, from the point of view of a particular
situation often calling for an emergency solution.

Thus, in order that private home mortgage institutions
might more effectively meet the needs for home mortgage
credit, the Home Loan Bank System was established. In the
face of a general collapse of the mortgage credit structure,
the Home Owners’ Loan Corporation was established. In
order to extend the field of mortgage credit and establish a
new system of mortgage insurance, advocates of private
housing secured the adoption of the National Housing Act,
creating the Federal Housing Administration. In order to
provide activity in the construction industry and to assist
city dwellers of low income, the Public Works Administra-
tion, after experimentation with loans to private limited divi-
dend companies, undertook the construction of public
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housing. Later, the interest in public housing led to the
passage of the law setting up the United States Houslng
Authority. In each case, the need of the particular step was
evident, but relation of each step to the whole was not
clearly developed.109

(In point of fact, as noted earlier in this account,
this is not precisely what occurred with regard
to the initiation of the public housing program.)

Having thus called attention to the some-
what incoherent character of the growth of a
Federal role in housing, the subcommittee went
on to make some striking observations which
suggested that it was laying the foundation for
the formulation of a coherent housing policy for
the Nation:

From the social point of view, a supply of good hous-
ing, sufficient to meet the needs of all families, is essential
to a sound and stable democracy.

. .. [But] Up to the present time, we have never been
able to approach the objective of an adequate supply of
decent housing. . . .

We can no longer accept these conditions as unavoid-
able. We cannot safely face the difficult undertakings of
the years ahead, with the burden of hardship and discon-
tent that bad housing imposes upon us. The issue must be
faced and the task assumed. It is a task which cannot be
performed in 1 year, nor perhaps in a decade, but one
which as a nation we must devotedly pursue and accom-
plish as rapidly as proper use of our resources permits.

The writers of the report continued on a very up-
beat note:

The subcommittee believes that the means are avail-
able for the accomplishment. A nation inspired by victory,
an industry alert to new responsibilities and new opportuni-
ties can, with the cooperation of government, solve this
problem. The subcommittee is confident that this can be
done without departure from democratic procedure or vio-
lence to an enterprise system based on private initiative.

In the light of this preamble, it is more than
a little disappointing to have to record that the
breadth of vision and the confidence in the feasi-
bility and the outcome of a public policy on
housing, which glowed so brightly on page 3 of
this report, began to dim very strikingly as early
as page 7.

In the very first sentence of their discussion
of the proper responsibility in this area of the
Federal Government, the authors led off with the
astonishing and unqualified statement: ‘“Housing
is fundamentally a local problem.” Without paus-
ing to comment on the fact that this assertion
was plainly in violent conflict with what they had
already said—and indeed, called into question
their legitimate interest in making such a report
at all—they hurried on to surround any prospec-
tive Federal role with metes and bounds. Thus:
mn pages in this section, unless otherwise noted,

are from the Report, Posiwar Housing, Subcommittee on
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The first responsibility for its solution rests upon the
community where it is to be located. This subcommittee
has carefully considered the place of the Federal Govern-
ment in respect to the housing situation and is greatly con-
cerned that it should not invade the proper functions of
State or local government or of private enterprise.

The basic stance which the subcommittee
had put forward under the heading of “Consider-
ations of Policy” was already tottering, but the
subcommittee was not yet done with demolishing
the structure it had so recently erected. Federal
housing programs employing various mortgage
credit devices had been found generally accept-
able, it suggested, not because they dealt with
housing, but because they dealt with money.
Their argument continues:

General problems of banking and finance have always
been the concern of the Federal Government. Abuses
which arise in that field have, from the beginning of the
Republic, been a concern of Federal legislation, and bank-
ing institutions have been subjected to rigorous regulation.
Capital is extremely liquid, and it is important that capital
existing in one State be readily available in every other
State where it may be needed.

In the establishment of the home-loan banks and the
Federal Housing Administration, the Federal Government
undertook to provide conditions under which money seek-
ing investment would flow easily into home construction. It
was made possible to provide loans up to 80 percent, and
even 90 percent, of the total value of dwelling units to
spread the payment over a long period of years and to re-
duce the rate of interest, with a most substantial effect
upon the total carrying charge to the owner. This activity of
the Federal Government has met with almost universal ap-
proval and should be continued and expanded, providing it
is kept on a sound financial basis.

The subcommittee observed glumly, how-
ever, “The entrance of the Federal Government
into public housing has produced a much
greater controversy.”

Even in so starkly simple a matter as the
need for public subsidy, the subcommittee had
difficulty in articulating any such broad and far-
sighted approach as it had called for but a few
pages earlier. . . . With a better balance be-
tween housing cost and family income,” it wrote,

it would be easier to market a satisfactory volume of hous-
ing through the normal channels of private enterprise. But
the evidence indicates that for a substantial portion of our
population this balance does not exist.

Yet from this clear and indisputable proposition
the report managed, not to deduce that a pro-
gram of public subsidies would be essential if
there were to be that supply of good housing
available to all families that they had declared
to be “essential to a sound and stable democ-
racy’—but to conclude instead that something
really ought to be done about housing costs—thus:

If we are to solve the housing problem, we must not
only reach and maintain a high level of income but, so far
as possible bring about a reduction in the cost of housing—
the cost of financing, the cost of labor, the cost of materials,
and the cost of putting labor and materials together,

Through the Federal home loan bank and the Federal
Housing Administration, the cost of home financing has
been substantially reduced. It is questionable that this cost
can be further lowered at this time and still keep funds
available for investment. It may be expected, however, that
American ingenuity, operating through the construction in-
dustry, can find methods of reducing building costs as it
has reduced costs in the manufacture of automobiles and
other mass-production products.

There was, of course, no shred of evidence
before the subcommittee that this would or could
be done, let alone that there was anyone avail-
able with any concrete idea about how to do it.
Later in its report, the subcommittee suggested
increased efforts in research. (In this respect,
the subcommittee’s treatment differed little from
similar occasions in subsequent years, when this
formulation was advanced over and over again,
each time as if it were a novel solution to a
novel problem. See, e.g., the Housing Expediter’s
program in 1946; the Housing Acts of 1948 and
1949; various subsequent research enactments;
and, most recently, Operation Breakthrough.)

As deeply as it had already marched into
this bog, however, the subcommittee could
hardly leave the matter there with a straight
face. Reluctantly it concluded:

. . . With the best that may be accomplished, however,
we shall for the present continue to face a condition
which the relationship between cost and income will, in all
probability, hamper the construction and sale, or rent, of a
sufficient number of houses to meet the potential demand.
Government policy, consequently, must be developed in the
light of this circumstance.

The Need for Subsidized Housing

Having thus painted itself into a corner, the
subcommittee was prepared to acknowledge,
and even proclaim, the necessity for at least
some subsidized housing—with what degree of
discomfort can be judged at least in part from
the rhetoric in which their conclusions were
couched:

. . With the revival of construction, many of these
families [living in substandard shelter] should be able to
find used houses, depreciated in value, but still in good
condition. Many other families will be able to find new
housing in outlying communities.

And finally, after having been poised so long
upon the diving board of this particular policy,
the leap:

But, recognizing all this, the subcommittee is strongly
of the opinion that the present housing situation cannot be

113



satisfactorily dealt with except by the gradual elimination of
slum housing and the provision of a reasonable percentage
of subsidized housing to replace it.

This was hardly rhetoric calculated to stir men to
action, but it did at least acknowledge that there
was a problem which needed to be met—even
though it must have occurred to many contempo-
rary readers that what a ‘‘reasonable percent-
age” might be was a matter on which reasona-
ble, and even unreasonable, men would almost
surely differ.

The Methodology of Subsidy

As in earlier hearings, many different means
of bringing a public subsidy, to bear upon the
rent bill of a private family were offered to the
subcommitiee, and no doubt considered by it, at
least in some measure. It seems clear, however,
that the context of this consideration was not an
approach to the problem de novo, but in terms
of a comparison of other possibilities to what
was assumed to be an existing and workable de-
vice already in hand. Here again, the tenor of
the subcommittee’s language is even more re-
vealing of its line of thought than are the spe-
cific conclusions.

Specifically, the subcommittee report dealt
with the two most commonly advocated alterna-
tive subsidy methods—what it called “rent cer-
tificates” (now more frequently referred to as
“housing allowances’), and ‘“‘subsidies to private
owners” (more recently, and perhaps somewhat
more obliquely, called “interest rate subsidies”).
It rejected both—but in each case with reserva-

tions. Thus, with respect to the first, the subcom- .

mittee said:

It has been argued before the subcommittee that such
families should be assisted by rent certificates just as gro-
cery stamps have been furnished to needy families. The
number of familles entitled to rent certificates upon any
such basis would be infinitely larger than those requiring
other relief. It is not at all certain that such a plan would
bring about improvement in the bad housing accommoda-
tions that now exist. In fact, the scheme might work to
maintain the profitability of slum areas and, consequently,
to retard their elimination. It would certainly require a de-
tailed regulation of private rental quarters both as to condi-
tion and rent.

And as regards the other plan:

The subcommittee has considered the practicability of
providing low-rent housing through subsidies to private
owners of rental housing projects instead of to public au-
thorities. It is conceivable that in time such a plan might
be developed, if the need for subsidy is long continued.
For the present, it seems evident that a Federal subsidy
per family to a private owner would have to be larger than
in the case of public housing, even though private costs
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might be somewhat lower. This is largely because the pub-
lic housing authorities get two aids not readily available to
private owners—local tax exemption and an interest rate
based on a tax-free security.

Then followed the conclusion, which it is
hard to believe had not been in the minds of the
authors throughout their study:

... It is the conclusion of the subcommittee that the
principle and methods now in existence for granting aid be
continued, at least for the present, in preference to some
new and untried plan.

The authors of the report did not think it neces-
sary to point out that the “principle and meth-
ods” then in existence themselves constituted, at
least in their American variant, “a new and un-
tried plan.”

Having committed itself both to a program
and a method, the subcommittee was at pains to
stress how narrow was the commitment they
were prepared to undertake:

In facing the necessity for public housing, the subcom-
mittee does not feel that the Government should attempt to
provide for all families now living in substandard shelter . ...

. the continuation of the public housing program
must be subject to certain definite conditions in order that
it may not become competitive with private enterprise . . . .

The subcommittee wishes to emphasize that public
housing is only justified as long as private industry is not
able to provide for the lower-income families. Emphasis
must be kept upon the objective of broadening the scope
of private enterprise through improvement of family income
and reduction of housing cost. Public housing programs
should be regularly reviewed and modified in the light of
changing conditions in the general economy and in the
construction industry.

And, lest any reader might have been inattentive
or remarkably thick, the authors took the precau-
tion of adding, only one page later, as part of a
“Statement of the Policy of the Federal Govern-
ment’':

The provision of housing in the United States is de-
clared to be primarily and predominantly the function of
private investment and finance, private construction, and
private ownership and management. Public intervention
must be designed and administered so as to stimulate and
supplement, not to impede or supplant, private operations.

They also went on to spell out the various ‘“‘defi-
nite conditions” to which they had referred, of
which the last and most stringent was that . . .
in establishing the rentals on new projects, . . .
[a spread should be maintained between them
and private rentals] . . . not less than 20 percent
of the lowest rentals being currently charged for
safe and sanitary private dwellings.” Thus the
20 percent Gap’ took definite (though not final)
form.



There remained only the question of attach-
ing some dimension to the program being pro-
posed. The subcommittee suggested 500,000
units, over a 4-year period.

One hardly needs to be a socialist of even
the mildest persuasion to reflect that this degree
of priority for profits over purposes suggests a
higher commitment to caution than to construc-
tion so far as housing for the lower income
strata is concerned. This is all the more true in
light of the fact that there was a good deal of
evidence that large segments of private enter-
prise regarded the whole subject with massive
indifference. Of those actively concerned, some
were quite ready to admit that they had no hope
of providing decent housing at prices the poor
could afford to pay without the help of public
subsidy. A not inconsiderable number were a
good deal less concerned with protecting their
preferential right to try, than with preserving
their right to continue to provide the poor with
substandard housing, under highly profitable ar-
rangements.

Nevertheless, this was the reading of the
Subcommittee on Housing and Urban Develop-
ment as to the price that would have to be paid
even for the modest undertaking they felt might
be accepted. These were not hard or self-
interested men. They included the three most con-
vinced, energetic, and sympathetic members of
the Senate. It would be a self-confident historian
indeed who would undertake to pronounce that
their reading of the political situation was wrong.
Whether they were prescient enough to know
how high that price would ultimately prove to be
is another matter.

The President’s Advisory Committee—1953

The whole subject of subsidized housing—
along with many others —received yet another full
dress review from the President’'s Aavisory Com-
mittee on Government Housing Policies and Pro-
grams, established by President Eisenhower in
1953.

The committee reached no striking or novel
conclusions. The public housing program estab-
lished by the 1937 act, it concluded, was needed
and should be continued. The Subcommittee on
Housing for Low Income Families said in its re-
port that the only alternatives that had been sug-
gested in the course of their study were ‘“rent
certificate” plans, in a number of varying forms.
All of these they found objectionable in them-
selves for one reason or another, and less desir-
able than the existing program. The size and rate

of the public housing program, they concluded,
were matters to be determined by the Adminis-
tration. and the Congress.110

Efforts to Help the Middle or
Moderate Income Level

Ever since the enactment of the low rent
public housing program in 1937, there had grown
up a sort of uneasiness, both in Congress and
among many private groups, about the logical in-
consistency of a Government housing policy, or
policies, under which substantial subsidies were
made available to people of very low income,
and many forms of assistance were extended to
those whose incomes were competitive in the
private market, while no Federal aid of any
effective sort was afforded to so-called “middle
income” families. (Or, as they were variously
called, “moderate income” families, or families
of “modest” income.) While this term was never
very precisely defined, such families concep-
tually were thought to be those whose incomes
were somewhat too high to permit them to be eli-
gible for public housing, yet not high enough for
them to afford adequate private housing.

Originally it had been supposed that these
were the families whose housing needs would be
met by the “trickle-down” process—that is, they
would be able to acquire older but still sound
housing that had depreciated to prices within
their means, and that would become available as
the original (and, presumably, more prosperous)
owners upgraded their own accommodations.

Time and experience, however, appeared to
raise serious question as to whether the trickle-
down theory, as appealing as it was on paper,
actually offered much relief in practice. There
were at least two important practical flaws in the
idea.

The first was the fact that the growth of the
population and of the number of families proved
to be of an order of magnitude roughly similar to
that of the supply of housing (although some-
what different in timing during various intervals).
The result was that, while the number of stand-
ard housing units in the national stock did in-
deed increase, so did the number of would-be
claimants, and the relative position of the middle
income group failed to improve significantly.

The second (and not altogether unrelated)
problem was that inflation in residential real es-

10 Government Housing Policies and Programs, Report of the
President's Advisory Committee, U.S. Government Printing
Office, December 1953.
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tate values at least kept pace with and often
outstripped that in the general economy. Conse-
quently, older housing still in good basic condi-
tion tended not only to maintain its value, but
often went up in price. Thus, such housing, so to
speak, seemed to trickle sideways or even up,
rather than down.

The uncomfortable nature of this dilemma
was nhot only more sharply defined but also more
clearly highlighted with the enactment of the 20
percent gap” formula in the public housing pro-
gram—a provision added in the Housing Act of
1949 that expressly required the demonstration
of a gap of at least 20 percent between the
upper rental limits for admission to proposed low
rent housing, and the lowest rentals at which pri-
vate enterprise unaided by subsidy was provid-
ing in the area a ‘“substantial supply” of decent,
safe, and sanitary housing. This requirement was
intended to overcome or at least mitigate the
fears of private developers that public housing
might reach and even overlap with their markets.
Nevertheless, it had the effect of arbitrarily ex-
cluding a segment of undeniably low income
families from the benefits of the program.

In practical application, the requirement
meant that in a community where a monthly in-
coma of $200 (for example) was the minimum
necessary to command decent, safe, and sani-
tary housing (and to actually have some hope of
finding it), a family with an income of $160 a
month would be eligible for full subsidy, while a
similar family with an income of $165 a month
(or, in theory, even $161) could get nothing, and
might even stand to benefit substantially from a
small cut in pay.

Rising pressure for legislation to relieve this
anomaly resulted in a major legislative proposal
made and vigorously supported by the executive
branch in 1950. It would have authorized a Gov-
ernment mixed-ownership corporation to make
direct loans, at less than market rates, to coop-
eratives and other nonprofit corporations for pro-
viding housing to middle income families. Such
families were described as families of average
workingmen or persons having cash incomes be-
tween $2,800 and $4,400 a year.

That legislation was defeated by a close
vote on the Senate floor, primarily because of the
prevailing fear that it would infringe excessively
on private mortgage lenders over too broad a
range of housing activity. Subsequently during
the 1950’s, special mortgage insurance and loan
programs, or other aids were enacted for various
groups having special housing needs (e.g., the
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elderly), but none for middle income families

generally.

The Below-Market Program of FHA Section
221(d)(3)

The Housing Act of 1961 included enactment
of the first subsidized housing program for mid-
dle or moderate income families, known as the
below-market interest rate program of FHA sec-
tion 221(d)(3).111

In addition to the awkward problems of eq-
uity to the excluded group of families in between
the economic levels of public and acceptable
private housing, there were at least three other
considerations that played a part in the deci-
sions of the administration and the Congress to
take this step:

Decline in Housing Production: For 1960,
the year prior to the enactment of section
221(d)(3), home building had been on the de-
cline, dropping to 1,258,000 starts—18 percent
below the previous year.'2 A significant reduc-
tion occurred in mortgage lending, and by March
1961, about one out of every five construction
workers was unemployed.’3 These circumstances
contributed - heavily to the belief that further
legislation was desirable to stimulate housing
production for moderate income families. The
Senate committee, for instance, after discussing
the need for action to stimulate a distressed
housing economy, referred to moderate income
families, one may think not altogether philanthropi-
cally, as *“. . . a large untapped market heretofore
largely overlooked and neglected.””11¢

Central City Housing Needs: Previous hous-
ing programs had proved inadequate to materially
improve the blighted conditions of central cities
throughout the nation. There was increasing recog-
nition of that problem, and demands were being
made by cities and other organizations for more
effective solutions involving additional Federal
assistance.

Political Considerations: The section 221(d)(3)
program was proposed by the incoming Ken-
nedy administration among its major housing
recommendations embodied in the ‘“Housing Bill

1t Sec. 221(d){3) of the Natlonal Housing Act, as amended by
sec. 101(a) of the Housing Act of 1961.

12 “Housing Legislation of 1961—Review of Federal Housing Pro-
grams,” a committee document printed as an appendix to
hearings by the Subcommittee on Housing of the Senate
Committee on Banking and Currency, 87th Congress, on varl-
ous housing bills, Apr. 4 to 20, 1961, p. 1.

13 Testimony of Secretary Weaver at hearings by the Subcom-
mittee on Houslng of the House Committee on Banking and
Currency, 87th Congress, on H.R. 6028 and other housing
bills, Apr. 24 to May 5, 1961, p, 45.

14 g, Rept. 281, 87th Congress, 1st Session, p. 3.



of 1961"—one of its major domestic efforts. That
bill was comprehensive and constituted one of
the most important housing measures ever pro-
posed by the executive branch. The part of the
bill relating to housing for middle income fami-
lies—including the new section 221(d){3)—was
placed at the beginning of the bill, as the main
thrust of the legislation. It thereby lent a signifi-
cance or ‘“glamor” to the legislation considered
beneficial from a public relations and political
standpoint.

Purpose and Provisions of Section 221(d)(3):
To provide important new housing assistance
to families of low and moderate income, the
Housing Act of 1961 conferred on that gen-
eral category the special mortgage insurance ad-
vantages previously applicable only to housing
for families displaced by urban renewal or other
governmental action (section 221), and added
substantially greater benefits for all low and
moderate income families. Subsection (d)(3) was
the part of the revised 221 which established the
new subsidy program for rental housing.

A part of the new legislation (section 221(d)(2))
consisted of special mortgage insurance on very
liberal terms for home purchasers, but without pro-
vision for overt subsidy. Section 221(d)(3), to assist
rental housing, embodied a form of subsidy con-
sidered essential to bring rentals within the reach
of those who could not afford to purchase homes,
even with the new special insurance terms pro-
posed. It was intended primarily for moderate in-
come families living in central cities where high
land costs made it impractical to provide single
family homes."®

As noted above, another express purpose of
all of this legislation was the stimulation and ac-
celeration of housing construction as a means of
alleviating the then existing depression in the
home building and related industries.»'¢

In presenting the legislation to the Congress
as part of the proposed 1961 act, Housing and
Home Finance Administrator Weaver used the
term ‘“moderate income’” families instead of the
term “middle income” families that had been in
common use. The Administrator described that
group of families as those with incomes between
$4,000 and $6,000. There were then estimated to
be some 11 million families in the country within
that range. In general, those were thought to fall
in the range of incomes too high for public hous-
ing but too low for paying rents in decent private
housing.

115 Tegtimony cited in footnote 112, supra, p. 101.
16 |hid., p. 98.

Perhaps the key decisions on this legislation
dealt with the form and extent of the subsidy to
be used to reach that income group. The form
was very important, as well as the amount of the
subsidy, as a means of obtaining acceptance in
the Congress and avoiding the antagonisms that
had defeated the middle income housing pro-
gram in 1950.

Accordingly, the form of the new subsidy
program was modeled on or adapted from the
successful experience under the special assist-
ance functions of the Federal National Mortgage
Association, (now handled by the Government
National Mortgage Association in HUD), which
had often been well accepted by the Congress.
Under those functions, insured mortgages were
purchased by FNMA at par, or otherwise above-
market prices, where necessary to encourage
lenders to participate in certain housing pro-
grams with special social objectives. The private
lender was induced to originate the loan at a
below-market rate on the basis of a commitment
that he could sell the loan when completed to
the FNMA at a price acceptable to him. The ulti-
mate objective was intended to be a lower cost
to the home purchaser or tenant resulting from
the lower burden of debt service.

This special assistance technique was em-
bodied in the new program, with an additional
feature that amounted to an overt subsidy. The
FHA was authorized to insure and the FNMA to
purchase mortgages bearing an interest rate (as
provided in the 1961 enactment) as low as the
average market yield on all outstanding, market-
able obligations of the United States (plus Vs
percent) that at that time amounted to 3% percent.

In addition, the statute authorized the FHA
insurance to be written under the program at a
reduced premium or without premium charge,
and authorized appropriations to the section 221
Housing Insurance Fund to reimburse it for any
resulting net losses.

The Government’s financial losses through
the absence of premium charges and through
the purchase of mortgages with interest rates
well below market rates constituted the subsidy
to the financing of the projects under section
221(d)(3). In a sense, this amounted to an indi-
rect Federal loan program through private lend-
ers, with interest rates designed to reduce debt
service (charges to borrowers) and provide
lower rentals for tenants.

The statute contained no provision prescrib-
ing a formula for the specific rentals to be
charged or the income limits to be applied. The
only requirement in this regard was that “low
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and moderate income families displaced by
urban renewal or other governmental action shall
be eligible for occupancy in accordance with
such regulations and procedures as may be pre-
scribed by the (FHA) Commissioner.” It should
be noted, however, that the statute utilized most
of the provisions of the then existing section 221
which had been designed to serve families dis-
placed by urban renewal or other governmental
action, and maximum rentals had been estab-
lished for eligible families under that authority
pursuant to a similar broad discretion. The re-
port on the legislation by the Senate Committee
on Banking and Currency contained this related
legislative history:117

In all cases where the interest rate is below the mar-
ket or where the FHA insurance premium is waived, occu-
pancy of the projects would be limited to families and indi-
viduals whose incomes exclude them from standard
housing in the private market. This limitation would be
achieved through regulatory requirements which would nec-
essarily differ depending on whether the borrower is pro-
viding nonprofit rental housing, cooperative housing, or lim-
ited profit rental housing. However, there would be no
evictions required by Federal law on the grounds that a
family’s income had risen during occupancy. This is a mat-
ter which would be left to the discretion of the organiza-
tion owning the project.

This last point was an important departure
from the practice in the low rent public housing
program, where tenants whose incomes rose
above applicable fixed limits were required to
leave the projects and, if necessary, evicted by
legal process. This was one of the features of
public housing which gave rise to serious mis-
givings in many minds about its long-term social
effects.

In practice, section 221(d)(3) income limits
were established administratively at roughly the
local median income limit for a given size family.

As a further incentive to participation in this
new rental program, the maximum insurance
mortgage amount could be 100 percent of re-
placement cost in the case of new construction.
In the case of rehabilitation, the maximum mort-
gage amount (100 percent) was based on value,
as in other FHA programs, but a modification
was introduced to encourage further participa-
tion. Instead of the mortgages being based sim-
ply on the value of the property after improve-
ment, it was based on the value of the property
before improvement plus the estimated cost of
the improvement. As additional incentives, maxi-
mum mortgage amounts and terms could be

17 G, Rept. 281, supra, p. 8.
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made more liberal than previously, and the FHA
was authorized to agree to pay insurance claims
in cash instead of in debentures.

Because of the subsidy feature of the pro-
gram, an eligible mortgagor-builder was required
under the original legislation to be a public body
(other than one receiving Federal aid solely for
public housing), a cooperative, a limited dividend
corporation, or a regulated or supervised private
nonprofit corporation. Later, however, the Hous-
ing Act of 1964 (section 114(a)) also made eligi-
ble other mortgagors “approved by the (FHA)
Commissioner.”

Because the 221(d)(3) program was de-
signed primarily for central cities, and to help
meet the cities’ problems of blight, the previous
requirement for a “workable program’ under
section 221 was made applicable to the new
rental program (but not for mortgage insurance
assistance for single-family homes, which was
regarded as a program more useful for suburban
development). Under that workable program re-
quirement, (d)(3) housing could not be built in a
city unless it had adopted an “official plan of ac-
tion” for effectively dealing with the problems of
urban slums and blight within the community,
and for the establishment and preservation of
well-organized neighborhoods of decent homes
and suitable living environments.

Because of the innovative features of the
new program, it was proposed and enacted as
“experimental,” with a termination date of July 1,
1965. The date has been extended periodically to
the present time.

Operations Under Section 221(d)(3): As a
production incentive, the (d)(38) program was
substantially successful. Administrator Weaver
testified at hearings in 1965 that the program
moved more rapidly than any other FHA had ini-
tiated, and that about 90,000 units had been or
were then in the process of being financed
under the program.’® The provisions authoriz-
ing this program were among a number of liber-
alizing amendments of special FHA programs
which helped boost all FHA operations to over
$7 billion during 1963.

Problems developed in reaching the family
income level desired under the program. The Ad-
ministrator testified that from the very start this
program only took the top of the moderate in-
come market. He said the median income of the
families in (d)(3) projects in 1965 was about

18 Hearlngs before a subcommittee of the Senate Committee on
Banking and Currency, 89th Congress, on Housing Legislation
of 1965 (S. 1354 and other bills) Apr. 1, to 9, 1965, p. 16.



$5,000. Testimony by the National Association of
Housing and Redevelopment officials at the same
hearing '*® indicated that reports showed me-
dian rentals under the program were about $20
per month below median rentals for the FHA
regular market rate programs. For a 2-bedroom
unit under (d){3) that was estimated to be between
$120 and $130 per month.

The problems in reaching lower income fam-
ilies under the program were aggravated by ris-
ing interest rates. An effort to obtain amendatory
relief was sought by the Administrator within
the executive branch. He pointed out that the
(d}{8) mortgage interest rate, based on a Federal
going rate formula, had increased gradually from
3% percent to 378 percent, and threatened soon
to go to 4 percent. Each increase necessarily
meant higher debt service and rentals, and
therefore higher income groups which could be
served.

The administration did not recommend a
change in the rate, choosing to rely instead upon
a rent supplement program it was proposing at
that time to reach the families it wished to as-
sist, as discussed later. However, the Congress
(in the Housing and Urban Development Act of
1965) fixed the interest rate at 3 percent, in lieu
of the formula tying the rate to that on Federal
borrowing.1ze

The lowering of the interest rate in that way
assisted in reaching lower income families, but it
also made the program more vulnerable to later
attack. As long as the program rate was tied to
the rate on Federal borrowing, it was more anal-
ogous to the regular, accepted operations under
the Government's special assistance functions.
Although complete recovery of the Government’s
investment in the mortgages could not be ex-
pected, the fluctuating mortgage rates under the
original formula maintained a consistent amount
of Federal subsidy by being geared to the cost
of money to the Government. In fact, it could be
argued that the Government’s total loss was only
the amount that would otherwise be charged as
a premium for the insurance. A fixed 3-percent
rate, however, meant that an overt subsidy was
also clearly provided as a result of the interest
rate on the mortgage.

Another problem involving rentals arose
after some of the projects had been in operation
a short time. No adjustment had been made in
tenants’ rents as a result of increases in their in-
comes, and thus they continued to receive the

19 [bid., p. 310.
1% Sec. 102(b) of the Housing and Urban Development Act of 1965.

full subsidy benefit. As indicated, the legislative
history stated that tenants need not be evicted
because of their increased incomes. Occupancy
by some high income tenants in projects re-
sulted in substantial adverse publicity. Accord-
ingly, a procedure was adopted to raise rentals
when tenant incomes increased above a certain
level.

As the (d}(3) program progressed, it became
more and more evident that it had an inherent
vulnerability which would eventually lead to its
curtailment and termination. That was its budget
impact. Mortgages under the program were
bought by FNMA as soon as completed and in-
sured, and were necessarily held by FNMA.
Under the rules governing such matters, the Fed-
eral budget was increased by the entire amount
of FNMA’s mortgage purchases. Since the pro-
gram does not generate offsetting mortgage
sales, and no account is taken of future receipts
to be generated by the portfolio, the budget im-
pact on one particular year could be significant.

In this respect, the 221(d)(3) program might
be said to be a victim of its own success. Had it
proved ineffective and unattractive in the market,
production and hence budget impact would have
remained small and the program would have at-
tracted little attention from this standpoint. How-
ever, in the measure that it took hold and ex-
panded into a major activity—which is to say, in
the measure that it began to achieve the pur-
poses for which it had been enacted—its budget
impact grew until it became first uncomfortably
and then painfully large.

As early as 1965, the executive branch was
exercising budget controls over the volume of
new 221(d)(3) housing to be initiated, and pro-
posing a new program intended to result in pri-
vate, rather than Government mortgage invest-
ment in moderate income housing. It was hoped
that this program would reduce the demand for
(d)(3), if not replace it altogether. In 1968, the
executive branch sought and obtained legislation
that it used to supersede (d)(3) altogether. These
programs are discussed in following sections.

The Rent Supplement Program

In 1965, the executive branch tried again to
find a means for achieving a more balanced con-
tinuum of Federal aids for the housing of fami-
lies whose incomes were below those adequately
served in the general private market. This new
effort was called a ‘“‘rent supplement” program,
and was recommended by the President in a
special Presidential message on problems of
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housing and of the cities.’2! It was to have a
turbulent and, in some respects, curious history.

It will be recalled that by 1965 the Federal
fiscal authorities were already uncomfortable, to
say the least, over the budgetary impact gener-
ated by the growing program under section
221(d)(3). Moreover, since the below-market in-
terest rate (BMIR) of that program was tied to
long term Treasury borrowing rates by formula,
and since the latter were steadily rising, it had
become abundantly clear that the BMIR program
under (d)(3) could at best be relied on to provide
some relief in the uppermost band of what might
be called the lower middle income group—or, to
put it differently, those who fell in the top part of
the 20 percent gap that had been decreed be-
tween public housing and standard housing in
the private market.

To bring achievable rent levels under this
program farther down into the gap zone, it would
have been necessary to deepen the subsidy by
reducing the interest rate. This, of course, would
also have had the effect of giving the program a
sharp stimulus to expand, thus further increasing
its demands on the budget—an unacceptable
course, at least from the viewpoint of the Treas-
ury and Budget officials.

There was yet another, and related, consid-
eration in attempting to formulate a new ap-
proach. Somewhat earlier, the Bureau of the
Budget had entered into an informal but binding
understanding with the Chairman of the Appro-
priations Committee of the House to the effect
that, in return for the committee refraining from
efforts to block certain legislation then pending,
the executive branch would in the future submit
all new program proposals in a form amenable
to control through the annual appropriations
process—in a word, to renounce ‘“back-door
financing.”

To avoid a digression, it may be as well to
define this term here. ““Back-door financing” is a
pejorative expression, as used in congressional
circles, intended to suggest that the program op-
erator or administrator involved has been pro-
vided a key to the back door of the Treasury. It
is applied to any form of statutory authorization
(e.g., contract authority) under which an execu-
tive official is empowered to enter into firm and
binding contracts on behalf of the United States
without the intervention of a second considera-
tion of the matter in an appropriation measure,
following and based upon the authorizing legisla-
tion.

121 H. Doc. 99, 89th Congress, 1st Session.
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(It will be recognized that many, if not most,
of the major problems in housing and urban de-
velopment had been originally launched on the
basis of so-called back-door financing—includ-
ing, for example, low rent public housing and
urban renewal, as we!l as a number of others.
The arguments for and against these forms of
authorization, while exceedingly interesting, are
beyond the scope of the present inquiry.)

Thus, any new program proposal, in order to
pass muster even within the executive branch,
would have to satisfy three standards:

1. It would have to keep faith with the Ap-
propriations Committee by providing program
control through the appropriations process;

2. It would have to have a relatively minor
budget impact, at least in the early years; and

3. It would have to offer some hope that it
might absorb the BMIR program, and thus fend
off or at least temper its rising demands on the
budget.

The new rent supplement proposal met all
three of these standards admirably.

The administration bill was directed quite
explicitly at the 20 percent gap. Indeed, a “quali-
fied tenant” (i.e., one qualified for assistance
under the bill) was defined as follows:

As used in this section, a *‘qualified tenant” means
any individual or family who has, pursuant to criteria and
procedures established by the Administrator, been deter-
mined—

(1) to have an income below the amount required to
obtain standard privately owned housing in the area that is
conventionally financed or that is financed with a market
interest rate mortgage insured under said section 221(d)(3),
but above the amount which would be necessary for low-in-
come families generally to obtain admission to public hous-
ing dwellings, in the same or a similar area, of a size
comparable to the dwelling of the housing owner which is
occupied, or to be occupied, by the qualified tenant; . . .122

The definition went on to limit eligibility, within
these income brackets, to four specified groups:

® The elderly;

® The physically handicapped;

® Those displaced from their
governmental action; and

® Those occupying substandard housing.

homes by

The categories are perhaps not quite so restric-
tive as they appear at first glance, since the
fourth class—within the established income
boundaries—can reasonably be thought to be

122 H.R. 5840, 89th Congress, 1st Session, sec. 101(c).



roughly equivalent to *“everybody else in actual
need of subsidy assistance.” Clearly, there
would be little reason to make a subsidy avail-
able to a family even of eligible income that,
through some happy circumstance, was already
adequately housed without such assistance.

Eligible sponsors were restricted to private
nonprofit, cooperative, or limited dividend orga-
nizations. The financing vehicle for a project was
to be a mortgage insured under 221(d)(3) at a
market interest rate. The subsidy formula pro-
vided that a “‘qualified tenant” would have to pay
20 percent—or 25 percent, in the case of a ten-
ant under a lease-purchase agreement—of his
income toward the economic rent of the unit he
would occupy, with the Federal Government con-
tributing a “supplement” amounting to the differ-
ence.

There was, in fact, nothing that was terribly
new or startling about this proposal. It was one
of the possible forms of subsidy pointed out by
Dr. Wood some 30 years earlier, and it closely
resembled some of the variations on the ‘‘rent
certificate” theme which had been offered to the
Taft Subcommittee in the middle 1940’s. Given
this background, the hubbub which resulted from
the rent supplement proposal can only be de-
scribed as astonishing.

Matters started off quietly enough with the
presentation of the proposal in hearings before
the Housing Subcommittee of the House Commit-
tee on Banking and Currency. Administrator
Weaver’s testimony in support of the bill was
courteously received and duly complimented. In
the course of it he made the basic nature of the
plan quite clear. Pointing out that a few specific
previous actions had been helpful to lower mid-
dle income people on a limited scale—direct
low-interest loans for the elderly, for example—
he continued:

As helpful as these programs have been, they reach
only a small part of the middle-income families. Of the ap-
proximately 1.6 million housing starts last year, only a
small proportion were units assisted under Federal or State
programs designed to help these families.

This can be compared with about 4 million of the Na-
tion’s families who are within the income range where they
are unable to afford decent housing, but have incomes
above those permitted for admission to public housing. Of
these families, almost half are elderly or handicapped, and
the others all live in substandard housing. There are also
an estimated 300,000 families who will be displaced from
their homes by governmental action over the next 4 years
and many of them, too, will be in this income range.

It is this group of approximately 4 million families to
which the proposed new program is directed.123

123 Hearlngs before the Subcommittee on Housing, House Commit-
tee on Banking and Currency, on H.R. 5840 and related bills,
Mar. 25-31, 1965, p. 168.

And somewhat later he went on to say, in re-
sponse to a question by the Chairman:

Mr. BARRETT. Doctor, would you say now we are talk-
ing about the “rich poor”?

Mr. WEAVER. Some people would say so. It is a du-
bious distinction | would say. We are trying to get a pro-
gram that will come down and substantially close the gap
between where section 221(d)(3) begins and where public
housing ends.124

There were only mild hints of the explosion
which was soon to occur. Mrs. Sullivan voiced
her “suspicion” that perhaps the program had
gotten by the Bureau of the Budget because of
its minimum initial impact on the budget. (The
Administrator acknowledged that this factor had
not hurt the program’s reception.) She went on
to inquire:

Mrs. SULLIVAN. In the long run, would it not be more
costly for the Government?

Mr. WEAVER. It could be, but | think there are other
compensations . . . .125

Mr. Fino observed that . . . the thing that
concerns me is the favoring of a small number
of middle-class people over others,” 126 and
went on to suggest that the needs of lower in-
come people were much greater than those of
the bracket toward which the program was di-
rected.

The National Association of Home Builders
and the AFL-CIO both endorsed the program in
principle, while objecting to the concept that it
should be substituted for that under section
221(d)(3). Perhaps the strongest language was
that used by the National Association of Housing
and Redevelopment Officials (NAHRO) that de-
scribed the proposed rent supplement program
as ‘. .. at best . . . administratively cumbersome
and socially indefensible.” 127 Significantly, no
doubt, a disproportionate share of the hearing
was devoted to rent supplements, considering
the length and sweep of the 1965 bill.

Little in the record, however, set the stage
for the committee report, in which the opponents
of the rent supplement proposal burst out with
16 pages of minority views, which, for sheer vio-
lence and vituperation, were probably not un-
precedented but were at least unusual. The tone
is suggested by the introduction to the minority
report, which began as follows:

MINORITY VIEWS
THE ADMINISTRATION’S RENT SUPPLEMENT PROPOSAL
Introduction

The Administration’s rent supplement proposal con-
124 |bid., p. 230.
125 |bid., p. 234,

126 |bid., p. 232.
127 |bid., p. 427.

121



tained in section 101 of thls bill is foreign to American
concepts.

The proposal kills the incentive of the American family
to improve its living accommodations by its own efforts.

It kills the incentive for homeownership; it makes rent-
ers wards of the Government.

It is a system of economic integration of housing
through Government subsidy.

It is the way of the socialistic state. 128

The spirit of the discussion which followed
did not greatly depart from the hyperbole of the
introduction. For example, the minority elabo-
rated a most implausible set of assumptions pur-
suant to which, they insisted, a welfare family
might under the bill occupy a $100,000 pent-
house renting for $800 a month rent-free, with
the Government paying the entire bill (see Re-
port, op. cit,, p. 178). This led them to character-
ize the proposal, variously, as “fantastic,” “ridic-
ulous,” and “absurd.”

The extraordinary violence of the minority
attack, in turn, provoked the committee leader-
ship into the very unusual step of issuing a for-
mal rebuttal, in the form of a Committee Print.
While perhaps a bit less tendentious in tone than
the minority report, it was hardly a bland docu-
ment. Cast in the form of a restatement of the
minority contentions, each followed by a discus-
sion under the heading ANSWER, the response
to one contention began with the one-sentence
paragraph, “This is patently ridiculous.” Three
others began with single sentence statements as-
serting bluntly, “This is false.” Even the title was
hardly calculated to be soothing in its effect on
the opposition. It read:

CORRECTION OF MISLEADING AND FALSE
STATEMENTS CONCERNING RENT SUPPLEMENT
PROGRAM MADE IN MINORITY REPORT
ON THE HOUSING AND URBAN DEVELOPMENT
ACT OF 1965—H.R. 7984128

The sharpness of these reactions was all the
more surprising in view of the fact that—al-
though the committee report hardly mentioned
the subject in either the majority or minority
views—the committee had reported out a bill
which differed quite drastically from what the ad-
ministration had recommended.

Thus, the committee took what had been the
subsidy formula in the original bill, and made it
also the eligibility formula. The gap concept be-
tween public and private housing was dropped
altogether, and eligibility was made to rest on a
family’s inability to obtain adequate housing in

128 H. Rept. 365, 89th Congress, 1st Session p. 176.
12 House Commlttee on Banking and Currency, Committee Print,
June 11, 1965.
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the private market at a rent not exceeding 25
percent of its income—not, it will be noted, the
20 percent figure proposed in the administration
bill. The lease-purchase feature, involving a
higher percentage commitment of income, was
dropped.

Thus, the committee had operated on the
administration’s floor-and-ceiling concept of eli-
gibility for the new program, first by slightly low-
ering the ceiling (through the shift from 20 per-
cent of income to 25 percent), and second by
eliminating the floor altogether.

These changes offered some comfort to
those who saw the new program as a general
adventure into subsidization of the middle class.
By the same token, they further heightened the
alarm of the dedicated proponents and practi-
tioners of the low rent public housing program,
who saw the rent supplement program more and
more, not as a threat to 221(d) (3) but to their
own special preserve. In this general atmosphere
of rancor, accusation, and counteraccusation, it
required an extraordinary effort on the part of
the administration and the bill’s other supporters
to secure its passage by a narrow margin in the
House.

Meanwhile, all was far from peaceful in the
Senate. Senator Paul Douglas of lllinois made it
very clear that he was by no means prepared to
embark on a subsidy program even for lower
middle income people from which the still more
needy families of genuinely low income would be
excluded. As the bill emerged from the Senate
committee, the income ceiling was once again
redefined—this time to say that no one would be
eligible whose income exceeded the maximum
limits applicable to public housing projects in
the same area. Again, there was no floor.

Clearly, the Housing Administrator was in an
awkward position. It would be difficult to oppose
his own program merely on the ground that it
had been modified to make it available to people
even more needy than those for whom it had
been designed. In the end, he accepted the
changes with the best grace possible, and the
final bill reported out of conference contained
substantially the Senate provisions. (A number of
other changes were made in the course of con-
gressional consideration. Some were relatively
unimportant, and some highly technical. They are
omitted here in the interests of brevity, and of
clarity as regards the key issues.)

Even after final acceptance of the confer-
ence report—again after a legislative struggle of
unusual intensity—the problems of the new pro-
gram were far from over. By the terms of the



act, it could not actually begin operations until
there was a release of contract authority; and
this required action in an appropriation measure.
In one of the budget messages which were
collectively to become the Second Supplemental
Appropriation Act, 1966,13° the -administration
requested approval of authority to enter into
contracts requiring rent supplement payments up
to $30 million per annum (the full amount of the
first year's authority carried in the 1965 act). The
reception of this request was cool and skeptical,
and it was apparent that acceptance of the rent
supplement program was far from a settled mat-
ter.

It is hazardous to try to read too deeply be-
tween the lines, and yet it is quite clear even
from what appears on the formal record that
emotions and apprehensions were at work,
which people were reluctant to spell out in detalil
in public debate. It is not too speculative to sug-
gest that the rent supplement program aroused
deep apprehensions in middle class neighbor-
hoods, especially in the suburbs. Many people
feared that—given the flexibility with which pri-
vate enterprise can operate, and given the stimu-
lus of the profits to be made out of a new hous-
ing program backed by highly favorable financial
arrangements—private entrepreneurs would move
inconspicuously to obtain control of available sites
and bring about projects that would introduce un-
desirable elements into their neighborhoods.

The expression ‘“‘undesirable elements” is
employed with deliberation, and should not be
mistaken for a euphemism for race. The charac-
teristics that make one individual or family “un-
desirable” from the standpoint of another as a
neighbor—as distinguished from fellow citizen—
vary over an extreme range as among individu-
als, families, communities, and even neighbor-
hoods. Racial bias can and often does figure
strongly in such judgments. There are many
other characteristics, however, that may lead to
roughly similar reactions. These may include, for
example, other kinds of ethnic differences or
groupings such as national origin or language
identification, religious ties, widely disparate in-
come levels, or simply widely varying cultural
backgrounds or life styles.

All these factors were simmering beneath
the surface at the time that the Appropriations
Committees were considering whether to let the
rent supplement program start, or not. In the
end, the House committee reduced the initial re-
lease of contract authority from the $30 million

130 Second Supplemental Appropriations Act, 1966, P.L. 89-426.

requested to $12 million, and inserted language
effectively restricting rent supplement projects to
those that were “part of” a local workable pro-
gram, or that were undertaken pursuant to “local
official approval” of participation in the program.

The language was somewhat awkward, for
parliamentary reasons too technical to go into
here, but the meaning was clear: The committee
had said that—while they were not prepared to
go quite as far as requiring the local referendum
on each project, which some had proposed—at
least no rent supplement project could suddenly
blossom in any neighborhood without the local
community having been afforded the opportunity
to exercise a veto over it.

The Housing and Home Finance Agency
(HHFA) dutifully, if not too hopefully, asked the
Senate Appropriations Committee to remove this
restriction. The Agency argued reasonably
enough, that such a control was inappropriate to
a program to be carried out by private sponsors
and managers, rather than by public bodies.
Local land use, zoning, and code controls should
be sufficient, the Agency said. The attention of
the Senate, however, was not focused on this
question, but on the broader question of whether
to initiate the program at all. The Senate commit-
tee struck the item out of the bill entirely, argu-
ing for reconsideration at a later date in connec-
tion with the regular annual budget. The House
provision—allowing $12 million and including the
restrictive language—was restored on the Senate
floor by a vote of 46-45. By adopting the House
provision without change, the Senate avoided
sending this item to conference—a step that,
under the circumstances, would have been
fraught with hazard and uncertainty.

Thus, at the exireme end of the runway, by
a margin of one vote, the rent supplement pro-
gram had shakily become airborne. It is reasona-
ble to speculate that, had that vote gone the
other way, the program might never have started
at all.

The final outcome left no one victorious, or
even fully satisfied. The administration, which
had started out to achieve a means of redressing
the balance of equity by affording some effective
assistance to disadvantaged families in the 20
percent gap no man’s land, had ended up with a
different formula for subsidizing families eligible
for low rent public housing. The best available
face was put on this result by referring to the
new “program’” as a ‘useful supplement” to
conventional public housing, though that was not
at all what it had started out to be.
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The builders and mortgage lenders who had
begun to do a thriving business under section
221(d)(38) were confronted with a new annual
subsidy device, which, only too clearly, the Bu-
reau of the Budget and other fiscal authorities of
the executive branch were still determined to
use to choke off the steady growth of the former
program with all deliberate speed.

The local housing and redevelopment
officials, who for more than a generation had
pinned their hopes for adequately housing the
poor on the low rent public housing program,
felt more threatened by the bill as finally enacted
than as introduced—and with reason, because
there was no income floor built into the program,
and because in many ways it was mechanically
simpler than the program under the U.S. Housing
Act of 1937, even with its various special fea-
tures such as leasing and turnkey construction.

Finally, those who were apprehensive about
a threat to stable, homogeneous, middle-class
neighborhoods, or about the possible impacts of
such a program on their schools, public facili-
ties, and property taxes, could hardly feel greatly
reassured. The Congress had assuaged its own
conscience by confining the new form of subsidy
to the same general income class as was served
by public housing, but by the same token it had
increased the probability that the program, to the
extent that it became operative, would tend to
channel doubtful or undesirable elements into or
near their communities. And the veto provision
added in the appropriation act was at best un-
certain, difficult to organize, and unfamiliar to
most local people.

Not surprisingly, everyone was relieved that
the battle was over, but the shouts of victory
were, to say the least, subdued.

The Programs Under FHA Sections 235 and
236

In 1968, the executive branch made one
more try at finding a formula agreeable to Con-
gress which would extend some assistance to
families in the middle income range who were
unable, on the one hand, to compete effectively
in the private market, and who, on the other,
were disqualified by statute or regulations from
taking advantage of existing programs of hous-
ing assistance. This effort resulted in the enact-
ment of the FHA programs under sections 235
and 236, but the final enactments were quite dif-
ferent from what the administration had set out
to achieve.
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It is of some interest to note that the sub-
sidy technique proposed in the 1968 legislation
had its origin to a large extent in a 1967 pro-
posal put forward by a minority Senator—Mr.
Percy of lllinois—in a quite different legislative
form. Mr. Percy’s bill was intended to provide a
mechanism for assisting low income families in
achieving homeownership. His was not a lonely
voice at the time—indeed, all 36 Republican
Senators registered themselves as cosponsors of
the bill, and several majority members (including
Clark, Mondale, and Ribicoff) introduced related
proposals.

There were serious technical and adminis-
trative problems with the Percy proposal and it
was HUD Secretary Weaver who was called
upon to oppose it on behalf of the administra-
tion. The central points he made were that the
special, quasi-governmental nonprofit foundation
which was to administer the program was an
awkward and ill-defined institution; that the sub-
sidy plan itself was unduly complex and cumber-
some; and that the scheme involved tax provi-
sions which were highly technical and difficult to
assess in terms of their ultimate effects. In
addition, the Secretary sounded a warning which
he had voiced publicly more than once in the
past: Many low income families lack the experi-
ence and background necessary for successful
homeownership, and the provisions of the bill
did not provide adequately for helping them
make the transition from transient renters or
roomers to property owners and taxpayers.

The Secretary’s criticisms were sufficiently
trenchant to assure that the Percy bill, with all
its support, could not pass in its original form.
Yet there was enough support for the underlying
idea that the staff of the Senate Banking and
Currency Committee was directed to work with
Department staff in an effort to develop a pro-
posal which would embody the basic objectives,
and overcome some of the weaknesses in the
original plan. The result was a bill accepted and
reported by the full committee that utilized FHA
mortgage insurance and an interest rate subsidy,
and that, in fact, closely resembled the section
235 proposal which followed the year after. How-
ever, by this time it was too late in the session
for such a major new departure, and the Senate
leadership persuaded the sponsors of the bill to
let the matter go over until the next session of
Congress.

In 1968, the executive branch proposed one
of the most comprehensive, complex, and
sweeping bills ever written concerning housing



and urban development. Included in the bill was
a new FHA section 235, closely patterned after
the final 1967 version of the bill referred to
above, and providing for homeownership by low
income families to be achieved through a Fed-
eral subsidy covering the difference between
what 20 percent of an eligible family’s income
would cover of the necessary monthly payments
on a modest home, and the full payments re-
quired to carry the purchase. The proposal in-
cluded a built-in limit that the family’'s payment
at 20 percent of income must be at least suffi-
cient to carry the cost if the mortgage were writ-
ten at a 1-percent interest rate.

In the 1968 bill, however, this homeowner-
ship proposal was carried a step farther, and
was adapted to provide the mechanism of a
rental subsidy program offered as a new FHA
section 236. This section envisioned a subsidy
paid by the Government to the mortgagor on a
236 project in an amount equal to the difference
between the economic rent attributable to a unit,
and the actual rent received from a tenant pay-
ing 25 percent of family income—with a limit
fixed by the requirement that the tenant’s pay-
ment must be enough to meet an economic rent
for the unit computed on the basis of a 1-per-
cent interest rate.

The bill provided an elaborate—perhaps
even over-elaborate—device for adjusting the
subsidy to the actual income of a particular ten-
ant population. For each unit, the owner was re-
quired to establish two rentals: A ‘basic rental
charge,” representing the rent required to oper-
ate the project if it were financed by a mortgage
bearing a 1-percent interest rate; and a ‘“fair
market rental charge,” representing the rent re-
quired at the actual interest rate to be paid on
the mortgage. Periodically, the Government was
to pay to the mortgagee, on behalf of the owner,
an amount equal to the difference between these
two rent rolls.

The rent paid by each tenant was to be 25
percent of family income, which had to be at
least equal to the basic rental charge. Hence, in
practice the great majority of tenants would be
paying a rental amount falling somewhere be-
tween the ‘‘basic” rent and the fair market rent.
To avoid oversubsidization, therefore, the bill
provided that the owner would set aside and re-
bate to the Secretary all rentals collected in ex-
cess of the basic rents. These amounts the Sec-
retary was authorized to deposit into a revolving
fund that would be available for future payments.

The bill was silent as to what would happen
in the case of vacant units. This became a signif-

icant problem when regulations for the program
were drafted. Some officials of the Department
felt that the owner-sponsor should be permitted
to deduct vacancy losses in computing the
amount to be rebated to the Secretary, while
others felt that this would amount to diverting
subsidy funds to support the owner and the in-
surance fund, rather than the low and moderate
income tenants. In the end, the latter view pre-
vailed and the regulations required the project to
absorb vacancy losses rather than offset them
against the rebate due on account of occupied
units.

Perhaps because it had been so badly
burned in connection with the rent supplement
program, when it had defined the families to be
assisted so explicitly as those falling within the
20 percent gap, the Department was vague about
the income levels the new program was to serve.
The bill merely provided that a participating proj-
ect owner must ‘. . . operate the project in ac-
cordance with such requirements with respect to
tenant eligibility and rents as the Secretary may
prescribe.” The Secretary merely described the
proposal as aimed at “families of low and mod-
erate income’’—clearly, a phrase by no means
self-defining.

The Secretary’s explanatory statement lim-
ited itself to observing that:

The Secretary would establish maximum family income
limits for eligibility for admission to this new housing, just
as he does now for the 221(d)(3) and 202 programs. These
limits, dependent on family size, would be determined on
the general basis of the cost, in the area, of providing
standard rental or cooperative housing of modest but ade-
quate construction.131

This exp'anation reaily did not throw too much
light on the subject. of the income levels ex-
pected to benefit from the program.

Upper and lower income limits for rental
housing assistance were not specifically stated
in the bill, but were provided indirectly by the
subsidy formula itself. The upper limit was estab-
lished by the fact that a family with a high
enough income that 25 percent would cover the
fair market rental charge could receive no sub-
sidy. Correspondingly, as a lower limit, a family
would not be eligible for admission unless 25
percent of its income were at least equal to the
“basic” rental charge.

While avoiding any categorical description
of the income groups to be served by the new
program, Secretary Weaver was quite explicit in

131 Hearings before Subcommittee on Housing and Urban Affalrs,
Senate Committee on Banking and Currency, 90th Congress,
1st Session, Mar. 5-20, 1968, p. 73.
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saying that it was expected to replace—not sup-
plement—the BMIR program under 221(d)(3) and
the program of 3-percent direct loans for hous-
ing the elderly and handicapped, under section
202 of the Housing Act of 1959.132 He also
hinted rather broadly that he was at least not ad-
amantly opposéd to some more specific identifi-
cation of or limitation on those to be assisted.

Senator Tower had observed:

Mr. Secretary, in our hearings back last July you made
this statement: “In many instances, including some of the
bills that are before us now, proposals speak about low-in-
come families and then actually provide a program feasible
only for moderate-income families. | have a feeling we
ought to distinguish what we are talking about.” | agree
with that statement.

Now, | personally feel that low income has been
merged into moderate income to the detriment of the low-
income families, and | feel our interest ought to be con-
centrated in the low-income family.133

There followed a further interchange with
the Senator, in which the Secretary’s response,
while hardly definitive, certainly seems to ac-
knowledge the possibility of alternative ap-
proaches:

Senator TOWER. Now, Senator Percy proposed this for-
mula of 70 percent of 221(d)(3), which | think would have
the effect of channeling the programing toward the low-in-
come family. This is something that | know that you have
complained about, and all of us have been concerned
about, is the way this thing tends to surface and gravitate
toward the higher income family, and | want to make sure
that we get it down toward the low-income family.

Mr. WEAVER. Let me say that the purpose in present-
ing this as it is now presented, rather than in following the
70 percent, was exactly what is now being done. That is, |
wanted to get into the record what was involved, so that a
decision would be made in terms of the relative costs and
in terms of the relative alternatives which remain between
the two methods. The program can work with either
method. The only difference from the program's objective is
that by having the more liberal upper limits, you have the
possibility of getting a grealer volume quicker and also of
providing relatively small subsidies to those who need less
help but who stili need some help in order to obtain de-
cent housing. But it does not destroy the program. It limits
it. It does have some implications on who participates, as |
have indicated, and on volume.134

As consideration of the bill progressed, the
Congress proved to be still not of a mood to
turn the Department loose to work in the general
vineyard of “low and moderate income” housing.
The House and Senate (The Senate formula fol-
lowed the 70 percent-of-221(d)(3) approach
which Senator Percy had proposed the previous
year.) each evolved its own formula for defining
eligible income levels, and while they were not
12 |bid., p. 9.

133 |bid., pp. 26-27.
14 |bid., p. 28.
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the same it was the evident purpose of both ap-
proaches to confine the new subsidy program to
the lower income families, and to set at least
some boundaries to the slippery expression
“moderate income.” Despite the size of the total
bill and the multiplicity of subjects it covered,
the accommodation of these formulas proved to
be one of the most contentious issues in confer-
ence.

After a vast amount of back-stage pulling
and hauling, in the course of which it more than
once appeared possible that the whole proposal
would founder in the complexities that had de-
ve'oped around the subject of interest subsidies
to rental housing, a compromise was finally
struck. Perhaps the simplest way to summarize
the contending points of view and the final out-
come is to look to the Statement of the Manag-
ers on the conference report which finally
emerged. They explained the matter as follows:

Rental and Cooperative Housing

(b) Family income ceiling.—The Senate bill limited eli-
gibility to families with incomes less than 70 percent of
section 221(d)(3) below market interest rate levels, except
that 20 percent of the funds could be used for families
with incomes exceeding that limit. The House amendment
limited initial eligibility to families with incomes less than
130 percent of income levels for continued occupancy in
the area which can be established pursuant to public hous-
ing law.

The conference substitute provides the following in-
come limits: For 80 percent of the funds authorized the in-
come limit is 135 percent of the public housing level in the
area for initial occupancy, plus $300 per minor child. For
the remaining 20 percent of the funds authorized the in-
come limit is 90 percent of the maximum level established
under the below market interest rate program in the area,
plus $300 per minor child.

The conference substitute also requires an annual re-
port by the Secretary to the Banking and Currency Commit-
tees of the Senate and House on how the subsidy program
is operated with respect to the income limits provided in
the conference substitute.135

If this formula, or combination of formulas,
seems bewildering to the reader, it was to prove
even more so to the program administrators. In-
deed, it may fairly be doubted—without in the
least impugning their intentions or good faith—
whether anyone actually knows or could deter-
mine, within reasonable levels of effort, whether
these statutory standards have been exactly ad-
hered to in practice or not.

In any event, the bruised and embattled ad-
ministration was by now prepared to accept any
settlement of this problem that the Congress
could agree upon. Thus the bill was enacted, and
yet another subsidized housing program for low

15 1, Rept. 90-175.



income families was launched—this one with
some unknown degree of effect upon at least the
lower tiers of the income levels hitherto ex-
cluded from such assistance.

It must be recalled, of course, that these
substantial new subsidy programs—sections 235
and 236—were only parts of a tremendous omni-
bus bill which also did a great many other
things, some of them of a closely related nature.
Not only did the act reaffirm the National Hous-
ing Goal of 1949, but quantified it to call for the
production of 26 million units over a 10-year pe-
riod, of which 6 million were to be subsidized
units for low and moderate income families and
individuals. In addition—and again among still
other things—the 1968 act:

® Reduced the interest rate (to 1 percent)
and increased the authorization for the “‘experi-

mental” low income homeownership program
under section 221(h);
® Increased the authorizations then out-

standing for both the rent supplement program
and the low rent public housing program;

® Authorized similar interest subsidies in
connection with insured loans under the rural
housing program;

e Established a National Home Ownership
Foundation (which later Congress was to prove
unwilling to fund);

® Established a special form of FHA insur-
ance for low income families who ordinarily
would be considered inadequate credit risks, to-
gether with counselling services for both these
families and for tenants of low rent public hous-
ing (an activity where the reluctance of the Con-
gress to appropriate proved to be matched only
by the reluctance of the Department to get into
such a program); and so on.

The very proliferation of gadgetry suggested, and
the dire struggle over section 236 confirmed, that
after more than 30 years of study, effort, hear-
ings, and legislation the executive branch and
the Congress were no closer than when they
started to having a clear notion of what they
wanted to do about housing, and how they
wanted to go about it. Further proof that this
was indeed the case was not long in coming.

The Freeze, and What Has Followed

The Housing Act of 1968 was the last great
legislative explosion in housing and community
development to come out of the Democratic ad-
ministration that came to an end that year.

When a new Republican administration as-
sumed office, its initial disposition was to apply
what it hoped would prove to be improved man-
agement techniques to the execution of all the
programs it had inherited, and especially to
press for expanded production of housing, espe-
cially subsidized housing for low and moderate
income families. Initially, these efforts met with
considerable success. From the fiscal year 1969
to 1972, total housing production increased by
about 40 percent, but production of subsidized
housing (including by rehabilitation) more than
doubled.13¢

That this was a spectacular increase in pro-
duction, especially of subsidized housing, is be-
yond question. 1t is doubtful whether any analyt-
ical technique exists which could assess how
much of this increase was due to the efforts of
the administration; how much to the relatively fa-
vorable conditions that then prevailed in the
mortgage market, and the relatively abundant
availability of mortgage funds; and how much to
the natural growth curve characteristic of most
major new programs after the inevitable shake-
down period which involves the writing and issu-
ance of regulations, the design and distribution
of forms and operating procedures, and the nec-
essary period for builders, lenders, and local
officals to become familiar with these materials.

When the Fourth Annual Report on National
Housing Goals was submitted in June 1972, the
administration was still reporting with under-
standable satisfaction on these accomplishments.
Nevertheless, a note of doubt was beginning to
creep into its discussion of where the Federal
Government had led itself, or permitted itself to
be led, in the whole housing problem, and what
sort of future it ought to envision (see, Fourth
Annual Report, supra, Chapter I1X). By the end of
1972, it was evident that the administration was
engaged in an agonizing reappraisal of the
whole subject of subsidized housing programs.

In January 1973, the blow fell. The adminis-
tration announced the abrupt suspension of all
subsidized housing programs (and, for good
measure, a number of nonhousing subsidy pro-
grams, such as open space land grants, water
and sewer grants, etc.).

The 1973 Housing Goals Report, retaining its
curious mixture of pride in past accomplishment
and alarm at the results, explained the thinking
behind this drastic measure as follows:

In 1968, the Congress determined that the [housing]
goal could be substantially achieved within the succeeding

18 Fifth Annual Report on National Housing Goals, H. Doc. No. 93-
141, Table 1.
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decade if 26 million units were constructed or rehabilitated,
six million of these for low and moderate income families.
On June 30, 1973, the mid-point in the decade was
reached and the housing produced in the first five years
amounted to 11,936,800 units—an amount in excess of the
target set in the Second Report for the first half of the FY
1969-1978 goal decade. (The term ‘‘production” in the con-
text of the Housing Goal refers collectively to conventional
housing units ‘‘started,” mobile homes ‘‘shipped,” and sub-
sidized rehabilitation “begun.”)

This extraordinary achievement was made possible by
total housing production during the past three fiscal years
which reached record high levels—a level in 1973 that was
twice the average for the preceding 21 years. In FY 1973
—which ended June 30, 1973—total housing production
was almost 3.0 million units—including 2,330,900 housing
starts, 615,000 mobile home shipments, and 43,300 subsi-
dized rehabilitated units. [Strictly speaking, these figures
are not altogether comparable because the original goal
figure of 26 million units did not include mobile homes.]

By mid-point in the goal decade the Federal Govern-
ment will have aided the construction or rehabilitation of
almost 1.8 million units for low and moderate income fami-
lies, as well as providing subsidy assistance to an addi-
tional 218,000 families in existing units not requiring sub-
stantial rehabilitation. This represents housing assistance
for more families in the last five years than the cumulative
total provided during the entire 34-year history of our na-
tional housing programs before this Administration took
office.

At the same time, however, there has been mounting evi-
dence of basic defects in some of the federal housing as-
sistance programs. To achieve the high levels of subsidized
production, financing techniques were devised which in a
real sense ‘‘mortgage the future” by committing the Federal
Government and future generations of taxpayers over possi-
bly as long as the next 40 years to bear costs now esti-
mated for HUD and USDA programs at between $65 billion
and $85 billion—even if not a single new unit were to be
added in the last half of the goal decade. Additional costs
are borne by the taxpayer due to the various tax incentives
designed to encourage the construction and rehabilitation
of these housing units for low and moderate income fami-
lies. With regard to the latter category of costs, the Admin-
istration has proposed to the Congress revisions in the tax
laws to limit the extent to which certain tax losses associ-
ated with housing investments can be used to offset unre-
lated income.

In addition to the concern about the costs, there has
been mounting evidence of basic defects in some of our
housing programs. It has been clear for some time that all
too frequently the neediest have not been the primary ben-
eficiaries of some of the programs. The programs also do
not treat all families equitably since only a modest propor-
tion of the families eligible for subsidies—that is, whose
incomes qualify them according to the law to receive hous-
ing assistance—actually receive them.

On January 5 of this year new activity under federally sub-
sidized housing programs was temporarily suspended . . . .137

The 1974 budget gave the rationale for the
administration’s abrupt across-the-board holding
action in somewhat blunter language:

. . . Among the activities covered by this head [in the
Budget] are commitments to provide housing under the

137 |bid., pp. 2-3.
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homeownership assistance, rental housing assistance, rent
supplement, and low-rent public housing programs.

Under these and other subsidy programs the Federal
Government has committed itself to long-term housing as-
sistance payments which will cost the Federal taxpayer in
the range of $57 billion to $82 billion in direct subsidy
payments alone, as well as additional sums for various tax
subsidies. These programs have not produced results com-
mensurate with the costs to the taxpayer. Instead, the statu-
tory programs have:

(a) Provided a fortunate few with new housing through
subsidies totaling $700 to $3,000 annually, while other fami-
lies in the same income range pay more for unsubsidized
housing that is not new;

(b) Provided windfall profits and tax shelters to inter-
mediaries in the housing and financial sectors;

(c) Created strong pressures for builders, developers,
suppliers, and laborers to inflate construction and land
costs, causing subsidized housing to cost more than com-
parable unsubsidized housing; and

(d) Placed families in homes which they cannot afford
to maintain, thus severely straining the family budget.

The Administration is evaluating alternative means for
enabling families and individuals to afford adequate hous-
ing on their own. During this review, the Federal Govern-
ment will continue to honor statutory and other commit-
ments made under the low-rent public housing, rent
supplements, homeownership assistance, and rental housing
assistance programs. However, no new commitments under
those programs will be made.138

There followed an extensive series of stud-
ies within the executive branch, in the course of
which virtually all housing programs of the Fed-
eral Government were reviewed from the point of
view of the management, economic, financial,
and social problems they presented. The scope
and content of those studies, however, are be-
yond the purview of the present review.

In a special message on housing sent to the
Congress on September 19, 1973, the President,
in search of what he called a ‘“‘better approach”
to Federally subsidized housing, suggested what
he characterized as a “new approach.” It was, in
fact, one of the proposals and counterproposals
which had led finally to the enactment of the
original 1937 act—namely, cash allowances for
housing for the poor. (It will be recalled that it
was Mr. Pederson of the New York Council of
Real Estate Associations who told the Senate
committee in 1936, “The root of the evil is the
people do not earn enough to live in what the
proponents of this bill call decent housing ac-
commodations.”) The relevant portion of the
message argued as follows:

Leaders of all political persuasions and from all levels
of government have given a great deal of thought in recent
years to the problem of low-income housing. Many of them
agree that the Federally-subsidized housing approach has

138 Budget of the United States for the Fiscal Year 1974, p. 475.



failed. And many of them also agree on the reasons for
that failure.

The main flaw they point to in the old approach is its
underlying assumption that the basic problem of the poor
is a lack of housing rather than a lack of income. Instead
of treating the root cause of the problem—the inability to
pay for housing—the Government has been attacking the
symptom. We have been helping the builders directly and
the poor only indirectly, rather than providing assistance
directly to low income families.

In place of this old approach, many people have sug-
gested a new approach—direct cash assistance. Under this
approach, instead of providing a poor family with a place
to live, the Federal Government would provide qualified re-
cipients with an appropriate housing payment and would
then let them choose their own homes on the private mar-
ket. The payment would be carefully scaled to make up the
difference between what a family could afford on its own
for housing and the cost of safe and sanitary housing in
that geographic area. This plan would give the poor the
freedom and responsibility to make their own choices
about housing—and it would eventually get the Federal
Government out of the housing business.

Not surprisingly, our recent housing study indicates
what others have been saying: of the policy alternatives
available, the most promising way to achieve decent hous-
ing for all of our families at an acceptable cost appears to
be direct cash assistance.

Our best information to date indicates that direct cash
assistance will in the long run be the most equitable, least
expensive approach to achieving our goal of a decent
home for all Americans—a goal | am committed to meet-
ing.

A genera! approach to cash allowances,
however, the President indicated, would require
more time for study and refinement of an ap-
proach.

For immediate action in connection with
subsidized housing, he made only two proposals:
First, a continued and strengthened experimental
program of “housing allowances” (i.e., a field
test of variations of the cash allowance device);
and second, an expanded program under section
23 of the U.S. Housing Act of 1937, including an
effort to expand its use to new as well as exist-
ing housing. This program, he said, could “. . .
be administered in a way which carries out some
of the principles of direct cash assistance.”

Since these two programs, themselves hith-
erto rather limited in scope and size, are all that
now remains of the once imposing structure of
federally subsidized housing programs, a word
about each of them is in order.

Experimental Housing Allowance Program

Apart from a limited public housing effort
under section 23, the major remaining thrust of
the present administration in the field of low in-
come housing is represented by the Experimen-
tal Housing Allowance Program.

As the President indicated in his September
19 message, some work had already been initi-

ated pursuant to section 504 of the Housing Act
of 1970 which authorized housing allowance ex-
periments involving over 18,000 families and
costing over $150 million. (Also, two local Model
Cities agencies (in Kansas City, Mo. and Wil-
mington, Del.) began programs in late 1970 to
demonstrate the potential of housing allowances
as a means of providing decent housing.) A
broadening of that authority was requested. It
was stated that the data emerging from those
experiments and further expected steps should
furnish the information needed to make a final
decision on this approach late in 1974 or early in
1975.

Prior to the President's message cited
above, the Department of Housing and Urban
Development had submitted in May 1973 the
First Annual Report of the Experimental Housing
Allowance Program, which analyzed the several
aspects of housing allowances, the background
of the experimental program, and the experi-
ments under way to answer the questions and
solve the problems arising in the formulation of
a national program.

The report made clear that the concept of
housing allowances is not a new one, having
been considered and proposed by many as an
alternative to public housing since before the en-
actment of the Housing Act of 1937. In fact, it
was rejected by the 1953 President’s Advisory
Committee on Government Housing Policies and
Programs. Opposition to it has generally been
based on the belief it would degrade the recipi-
ents; that it would not add to the housing supply,
especially for needy groups such as elderly or
large families; and that there is no possible way
of limiting the scale of the program—that is, all
the eligibles in the nation would have to receive
benefits, which would be too costly.

The report outlined the concept to be
tested. For that purpose, a housing allowance
was considered to be a series of regular pe-
riodic payments made directly to an eligible fam-
ily (or individual) unable to afford a decent home
in a suitable living environment. Factors to be
used in determining the amount of the allowance
were family size and income, and the cost of a
standard, existing house or apartment located in
a modest neighborhood. The allowance had to
be used to pay rent or homeownership pay-
ments. By paying allowances directly to the fam-
ily, it was to be given a choice in selecting the
house or apartment it wished, and to have the
purchasing power to enter the market for decent
housing. Few restrictions would be placed on a
family’s choice. One possible restriction to be
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evaluated is whether the unit chose should meet
basic minimum housing standards.

The housing allowance program would rely
on the market supply of existing housing. It
would be expected to provide incentives for re-
habilitation and maintenance of the existing
housing stock, as those receiving allowances in-
crease the market demand for standard housing
units.

Three Sets of Experiments: The basic ques-
tions raised by housing allowances are being
tested in three sets of experiments, each de-
signed to get at a principal cluster of issues:

¢ How do families use their allowances?
(Demand Experiment)

¢ How does the housing market respond to
allowances? (Supply Experiment)

e How can allowances be administered?
(Administrative Agency Experiment)

These are being conducted with the assist-
ance of private firms and institutions.

The Demand Experiment: The objective of
the demand experiment is to examine how
households use their housing allowances.

This experiment is being carried out over a
3-year period in 2 metropolitan areas having
over 500,000 population each (Pittsburgh, Pa.
and Phoenix, Ariz.). This minimum size is neces-
sary to assure that the families receiving allow-
ances are relatively few in order to avoid the in-
creased housing demand they represent from
having a significant effect on the housing market.
About 1,600 families are involved in the Pitts-
burgh area.

Under this demand experiment, the principal
questions of interest are: The participation rates
of eligible households; changes in their expendi-
tures for housing; the quality of housing they ob-
tain; the location of the housing they select; the
satisfaction of the households with their choices;
and the housing allowance costs incurred by the
Government.

The experiment is also attempting to evalu-
ate the effect of different forms of housing allow-
ances on the above types of household choices.
Thus, two kinds of formulas for making allow-
ances are being tested. One is a “housing gap”
formula, where the allowance is made equal to
the difference between the fair market rent for a
modest existing house or apartment in the area
(appropriate to the size of the family) and a
specified percentage of family income. The sec-
ond formula is based on ‘“percentage of rent,”
and the Government pays some predetermined
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fraction of the family’s actual rent expenditure
up to a specific maximum amount.

Another set of alternatives in the program
being tested is the attainment of minimum stand-
ard housing through (a) an inspection of each
unit to determine whether it meets defined stand-
ards, or (b) a minimum rent expenditure require-
ment, which assumes a close correlation be-
tween rent and the quality of housing.

To help determine national characteristics of
the program, such as total cost, data on family
incomes and prices are being obtained for spe-
cific groups of families.

After eligible families are identified through
a survey process, an assignment process is used
to obtain similar groupings of families to be of-
fered each of the allowance plans. Each family
accepting receives counseling assistance and
will be interviewed semiannually or annually dur-
ing the duration of the experiment. At the end of
the experiment the Government will make its
best effort to provide regular program subsidies
to the families to minimize disruption.

The Supply Experiment: This experiment is
designed to analyze housing market response to
a substantial addition of low income housing de-
mand likely to be caused by an allowance pro-
gram on a national scale.

The supply experiment is being conducted
in two contrasting medium-sized metropolitan
areas of approximately 200,000 to 250,000 popu-
lation (Green Bay, Wisc. and Saginaw, Mich.),
each selected to represent an important class of
metropolitan areas in the nation. One has a rap-
idly growing central city and a low incidence of
minorities. The other is a metropolitan area with
a slower growing central city and a representa-
tive minority population. The experiment involves
4,000 to 8,000 families in each area.

In each area, HUD is making experimental
housing allowances available to low income resi-
dents. Eligibility rules and the allowance formula
are the same for both areas. Data relating to
specific households and structures are being
collected to answer four categories of research
questions:

1. How will owners and developers of rental
housing respond to attempts of allowance recipi-
ents to increase their housing consumption?
What mix of price increases and housing im-
provements will result? Will the increased de-
mand be absorbed by price increases or by
quantity increases?

2. How will mortgage lenders, real estate
brokers, and building service, repair, and remod-



eling contractors respond to an allowance pro-
gram? Will they help or resist attempts by allow-
ance recipients to obtain better housing or
improve their properties?

3. In seeking better housing, will many al-
lowance recipients relocate within the metropoli-
tan area and, if so, what types of neighborhoods
will they seek and succeed in entering?

4. How will nonrecipients of housing allow-
ances—uparticularly those with incomes just
above the eligibility limit—be affected by, and
respond to, the program? Will any resulting price
increases affect them?

Data for analyzing the above questions will
be obtained by monitoring the housing markets
for each area for 5 years. That will include an-
nual formal surveys covering a sample of resi-
dential structures in each area; a study of ad-
ministrative records on the characteristics and
housing choices of all those enrolled in the al-
lowance program; and a regular flow of informa-
tion from a resident observer.

The Administrative Agency Experiment: This
experiment is designed to determine how best to
administer an allowance program, and to analyze
the effectiveness of various types of local
agency in doing so.

The Administrative Agency Experiment is
being conducted through eight agencies of var-
ious types (two local housing authorities, two
metropolitan area county government agencies,
two State community development agencies, and
two welfare agencies). The eight agencies are lo-
cated throughout the nation in cities, towns,
counties, and rural areas of different sizes
(75,000 to 500,000). The number of allowance re-
cipients in each area (from 500 to 900) is consid-
ered large enough to provide a realistic basis for
evaluating administrative organization and per-
formance of functions, but small enough, relative
to the local market area, to avoid rent increases
from the added housing demand created by the
allowances.

The principal evaluation concerns of the ex-
periment are the efficiency and effectiveness of
the local agencies and their methods in adminis-
tering housing allowances. Accordingly, they are
given broad latitude in designing the administra-
tive features of their programs, subject only to
what program definitions are necessary to assist
in formulating a national approach. For example,
each agency has to use the “housing gap” for-
mula discussed above.

This experiment is designed to focus on four
major concerns:

1. The administrative costs of the programs.
How are these costs best allocated to maximize
program efficiency and effectiveness?

2. The scope of services and methods of
delivering such a program. What is the appropri-
ate mix of administrative and organizational ar-
rangements and services for operating the pro-
gram that provides the most administrative
simplicity, efficiency, free housing choice, and
privacy for the recipient?

3. The capability of such a program to treat
people in equal need equally. How equitable is a
housing allowance program?

4. The amount of control over such a pro-
gram that is necessary to assure funds are used
for the purpose intended. How, and to what ex-
tent, can potential diversion of allowance funds
by beneficiaries, landlords, market intermedi-
aries, and administrators be minimized?

A principal question toward which all three
sets of experiments are directed is the overall
cost of various housing allowance programs, as
their feasibility is dependent upon a realistic
Federal expenditure.

Conceivably a program could be adminis-
tered on a first come, first served or other priority-
setting basis. However, a universal entitlement
of all income-eligible families would in all proba-
bility follow the pattern of most of the nation’s
income transfer programs aimed at providing a
minimum level of income or services (such as
welfare payments, food stamps, and Medicaid).
Good data on the costs of such a housing allow-
ance program do not exist now because of the
tremendous variety of possible factors and con-
straints in the program, and the uncertainty as to
the willingness of eligible families to participate,
and the income and other characteristics and
desires of those who will participate.

The Section 23 Leased Housing Program

Section 23 was originally added to the U.S.
Housing Act of 1937 by the Housing Act of 1961
(Public Law 87-70), in order to provide an alter-
native means of housing low income families
through the use of vacancies in existing struc-
tures in a particular community. In essence, the
local housing authority was authorized to lease
units in existing structures and to arrange for
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their occupancy by eligible tenants from the pub-
lic housing waiting lists. The local authority
would select tenants; fix the amount of rent the
tenants would pay; agree upon a total rent
based on comparable accommodations in the
area; and could receive annual contributions to
make up the difference between the total rental
charge and the rent paid by the tenant, not to
exceed the rate of contributions on a compara-
ble new public housing unit in the area.

After the freeze on subsidized housing pro-
grams generally, the administration turned to
section 23, not only as a means for continuing to
lease existing units, but also as a vehicle for en-
couraging the construction of new housing for
low and moderate income families. Precisely why
this program—which had never figured largely in
the total low and moderate income production
picture—was selected to be rescued from obliv-
ion is not altogether clear. Perhaps the fact that
it had originally been sponsored by a senior
Republican member of the Housing Subcommittee
in the House, Mr. Widnall, had some bearing.
Certainly, the section 23 device had regularly en-
joyed more Republican support than most of the
other subsidy devices.

Probably, however, the main reason for the
decision was the suggestion included in the
President’'s September 19 message that the sec-
tion 23 program could be “. . . administered in a
way which carries out some of the principles of
cash assistance.”

In its 1974 legislative proposals (see, H.R.
10688, 93rd Congress, 1st Session), the Depart-
ment proposed certain modifications designed to
make section 23 an even more strictly private
enterprise program than before, and presumably
to encourage its use in the provision of new
housing as well as the leasing of housing in ex-
isting structures. Among these changes were the
following:

1. With respect to leasing units in newly
built structures, the Secretary was authorized to
dispense with the intermediary role of the local
housing authority and deal directly with the
owner. The bill provided that assistance pay-
ments could not be made with respect to more
than 20 percent of the units in a single structure,
“. .. except as otherwise provided by the Secre-
tary.”

2. The bill also provided that such units
should be ineligible, not only for any other form
of assistance under the act, but also for FHA
mortgage insurance.
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Tenants were to be selected by the owner
who would also be responsible for management.
Thus, the ‘“‘revised” program envisioned would
be purely a private enterprise affair, save for the
role of the Government in leasing some number
of units and agreeing to pay stipulated amounts
of subsidy to make them available to low and
moderate income families.

The prospects for reception of these propos-
als both by the Congress and the market were,
to say the least, uncertain. A limit of 20 percent
on the number of units in a project that could be
assisted appeared sufficient to create a degree
of uncertainty for a potential sponsor, even cou-
pled with the Secretary’s authority (but not duty)
to waive this limit. And it appeared far from as-
sured that financing would be readily available in
the private market for these projects in the ab-
sence of FHA mortgage insurance. As a matter
of fact, without any special public statement on
the subject, the Department has abandoned this
feature of its proposal and is no longer urging
its inclusion in the legislation.

In any event, in its 1974 and 1975 budget
programs the Department placed heavy reliance
on its only remaining active subsidy program. It
projected a total of more than 400,000 units of
new and existing housing to be provided under
the revised section 23—a number vastly in ex-
cess of any previous production experience
(about 5-10,000 units per year), and one which
few informed outside observers felt was realisti-
cally within the realm of the achievable.

A Brief Review of Some Unsettled
Problems

To those who have followed thus far the de-
velopment of executive and legislative attitudes
toward subsidizing housing over the years since
the early 1930’s, it will be evident that certain
major problems have surfaced over and over
again as recurring themes. Time and again they
have influenced, sometimes decisively, the ac-
tions that were taken, or that the Executive or
the Congress declined to take.

While they cover a wide range of matters,
these persistent problems appear to have one
thing in common: namely, that they never seem
to get settled, regardless of how often they are
argued over and compromised in one temporary
format or another. It may be as well, therefore,
to briefly review a few of the more important
such questions because there seems to be no
present reason to believe that they will not arise



to plague the decision-making process in the fu-
ture as they have in the past.

The Problem of the Budget

it is a matter of opinion whether the enor-
mous impact of Federal budget considerations
on the formulation of public policy rests on valid
reasons, or on factors that are mainly psycholog-
ical, emotional, or political. That the impact is a
reality no informed person can doubt.

To understand the kinds of issues that arise
in this area, it is important to bear in mind that
the budget still retains much of its original char-
acter as an annual cash flow statement—report-
ing on receipts from and payments to the public
for the previous year, and estimating those for
the current and following years. No distinction is
recognized beween out-of-pocket expenses for
current operations and outlays which are in the
nature of recoverable investments, or still others
which, like research and development, may lead
to future increase in wealth or value.

The budget is neither designed for nor well
suited to the purpose of disclosing costs, how-
ever that slippery word may be defined. Thus it
is not only possible, but it rather frequently oc-
curs, that a less efficient or more costly means
of accomplishing a given end may have a *‘favor-
able” budgetary effect, or, conversely, a more ef-
ficient or less costly approach may be rejected
because of its ostensibly unfavorable budget ef-
fect.

An example may be useful to clarify the
above. The Housing Act of 1959 authorized a
program of long term loans at below-market in-
terest rates (originally a formula rate, but in 1965
fixed at 3 percent) to certain eligible sponsors to
assist in meeting the housing needs of the e!d-
erly and handicapped. In the opinion, at least of
the participants in and beneficiaries of the pro-
gram, it was highly successful. It made for large
expenditure figures in the budget, however, inas-
much as the entire amount of the loan disburse-
ment appears as an expenditure in the year in
which it is made. In budget parlance, amounts
actually paid out (checks written) during a fiscal
year are called “expenditures’; amounts actually
taken in as a result of operations are ‘‘receipts”;
and net of these two figures is called “outlays”
and may carry either a (4-) or (—) sign, the lat-
ter denoting net budgetary receipts.

The FHA section 236 subsidized rental hous-
ing program for low and moderate income levels
was established in 1968. Under this approach,
the Government’s expense takes the form of an-

nual subsidy payments throughout the life of the
mortgage. While loans for housing the elderly
and handicapped were fully repayable with inter-
est (although at a rate below that prevailing in
the private market at the time the loan was
made), the annual subsidies are not, of course.
Nevertheless, it was decided that future projects
for the elderly and handicapped would be
financed under the 236 method of subsidy, even
though it appears to have been undisputed that
the eventual cost of this method to the Govern-
ment would be appreciably greater.

The nature of the point involved was not
wholly lost on the Committees when the section
235 and 236 programs were under consideration
in 1968. Secretary Weaver observed in this
connection:

Both programs, by relying on the private market for
mortgage financing, should be able to obtain more regular
funding because they would not be dependent on the va-
garies of the Federal budget.139

Commenting on this aspect of the bill, the
Minority Views in the House Committee report
remarked:

Undeniably the bill is big.

Parts of it are also bad.

Too many of our existing housing programs are the re-
sult of budgetary gimickry. In order to reduce the impact of
a program on the present administration’s budget, the costs
are spread over as many as 40 years. This may be good
public relations and good politics but it is bad economics.
It increases substantially the financing costs of housing ob-
tained under the program. It misleads the public as to the
true cost of the program with only one-fortieth of the cost
showing in the first year, but thirty-nine fortieths hidden in
the future—much worse than a hidden iceberg and poten-
tially more dangerous to our future fiscal stability.140 .

The chief, if not sole, advantage of the an-
nual subsidy method is indeed that the immedi-
ate budget effect of the program is almost en-
tirely avoided, while its effects in any single
future year are also minimized, at least for the
near future. Thus, in the first year, the large cap-
ital expenditure (represented by disbursement of
the loan) disappears and is replaced by a figure
representing only the first year's subsidy—a very
modest figure in any event, and frequently zero,
since the project may be barely commencing op-
erations. Similarly, any future budget will show
the subsidy payments only for that year, and
nothing need be said either about payments in
the past or those remaining for future years, or
about the missing receipts from repayments and

138 Hearings before the Subcommittee on Housing and Urban
Affairs, Senate Banking and Currency Committee, 1968,
supra, p. 9.

1% H. Rept. 1585, 80th Congress, 2nd Session, p. 338.
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interest which would have been realized from a
loan, had one been made.

If this approach seems shortsighted and
even improvident, it must be remembered that in
the never-ending struggle between those who
think the budget (or some item in it) too high
and those who find it too low, the immediate
budget advantage is almost invariably sought. It
is easy to let future budget directors and Con-
gresses worry about future years. Both the exec-
utive branch and the Congress play this game,
although the technicians in the executive branch
generally understand its intricacies better, and
have the additional advantage of having de-
signed the budget in the first place.

Because the problems of the budgetary
treatment of various kinds of transactions and
their resulting effects on the budget surplus or
deficit are themselves complex, technical, and
not widely understood, the following table has
been provided to illustrate how the budget treats
the various types of housing subsidy.

Effects of Budget Considerations on Policy
—Examples

The following are a few examples—by no
means an exhaustive list—of major decisions of
policy affecting housing subsidy programs which
have been largely determined by budget consid-
erations:

Public Housing Annual Contributions v.
Capital Grants: The U.S. Housing Act of 1937, as
enacted, authorized (and still does) initial capital
grants, as an alternative to annual contributions,
to achieve low rents. Though vastly simpler and
less costly administratively, and almost certainly
equally effective and cheaper over the life of the
program, this authority has never been used. As
noted in an earlier chapter, the sponsors of the
measure apparently never seriously supposed
that it would be. The objection, of course, is that
the construction of any substantial number of
units by this method would involve very large ini-
tial appropriations and expenditures.

Budgetary Effects of Various Type of Housing Subsidy

M

(2)
Budget Expenditure

(3)
Budget Receipt

(4)

Type of Subsidy Recognized Recognized Timing of Budget Effect
Annual grants or Amount paid in year None Spread over period of
payments contract or program
Operating subsidies Amount paid in year None In year, when paid

Initial capital Full amount when paid None Immediate on payment
grants

Direct loans Amount of loan dis- Amortization and interest Immediate on payment as

Guaranteed loans

Mortgage insurance

Tax exemption
Mortgage purchases

bursed in year

Payments under
guarantee, in year
made

Claims paid in years;
operating expenses;
costs of acquiring,
managing, rehabilitat-
ing and disposing of
properties, securing
defaulted loans; in-
terest on debentures
and other borrowings
None

Operating expenses
including payments
for points absorbed
plus cost of mortgages
bought

received in year

Guarantee fees in year in
which received; realization
of guarantors’ rights, if
any

Fees and premiums re-
ceived in year; rents and
revenues from acquired
properties; amortization
and interest on mortgages
held, proceeds of proper-
ties and mortgages sold

None

Operating receipts plus
proceeds of mortgages
sold

to outlays; receipts
spread over term of loan

Indeterminate

Net of (2) and (3) in
each year

None recognized
Net of (2) and (3) in
each year

134



Public Housing, Private Financing: In the
early years, public housing projects were initially
financed by means of direct Federal loans. The
long term (so-called ‘“permanent”) financing,
however, has from the inception been financed
(largely, and more recently, entirely) by local
housing authority tax-exempt obligations, sold in
the private market on the security of a pledge of
the guaranteed payment of Federal annual con-
tributions as needed in sufficient amounts to as-
sure their repayment. For all but the initial pe-
riod, construction (also called ‘‘temporary”)
financing has been similarly accomplished in the
private market, on the basis of shorier term
notes carrying the same benefits.

There has been remarkably widespread
agreement that, whatever the effects of the pub-
lic housing program in other respects, this
method of financing has been an outstanding
success. It is difficult to find any other basis for
this judgment than the fact that it utilized “pri-
vate” rather than “public” funds, and that it has
kept the very large amounts required for the de-
velopment of these projects from being visible in
the Federal budget. (Inasmuch as Treasury bills,
notes, and bonds are also sold in the private
markets to raise funds for the Government’s re-
quirements, this distinction may appear to be
more mystical than substantive. It becomes all
the more tenuous when it is recalled that in 1961
the guarantee of annual contributions was broad-
ened to a guarantee of the local authority obliga-
tions, and declared to be incontestable in the
hands of the bondholders. Thus, with respect to
the real debt obligation and the repayment of the
bonds, the Treasury, to all intents and purposes,
is the borrower and debtor, and the local author-
ity is little more than a fiscal agent (section
302(b), Public Law 70, 87th Congress).)

Certainly the guaranteed tax-exempt method
of financing is enormously expensive, even
though the low rates of interest made possible
by it create an appearance of savings during
construction. It is difficult to get precise statis-
tics on who holds (and has held) this type of
debt. However, it is obvious enough that tax-ex-
empt income has its greatest value to taxpayers
in the higher income and tax brackets. Giving
due weight to this factor, almost any reasonable
set of assumptions one may make will lead to
the conclusion that the cost to the Government
of this method of financing over the life of the
program has greatly exceeded—and will con-
tinue to exceed—the total amount of all annual
contributions which have been or will be paid to
achieve and maintain low rents.

Below-Market Mortgages for Middle Income
Housing—Section 221(d)(3): In 1961, as de-
scribed earlier in this account, the Congress au-
thorized a new program to assist middle income
families by insuring mortgages bearing interest
rates well below those available in the private
market (originally at a rate based on a Govern-
ment obligation yield formula, but later—in 1965
—pegged at a flat 3 percent). This resulted in re-
duced debt service charges for projects so
financed, and thus permitted lower rentals.

The problem, paradoxically, resulted from
the fact that the program was successful. Since
all these mortgages, when completed and in-
sured, were promptly bought by FNMA (now the
Government  National Mortgage Association
(GNMA)) under the special assistance functions
(without which arrangement the private mortga-
gees would not have originated them in the first
place), the below-market program soon began to
show large budget expenditures for mortgage
purchases. Accordingly, in 1968, when the an-
nual interest rate subsidy approach was author-
ized under FHA section 236, the below-market
program under (d)(3) was effectively superseded
and soon terminated.

This was not, however, a simple case of ex-
changing one set of subsidy mechanics for an-
other, for two reasons. In the first place, the
221(d)(3) machinery had been fully worked out in
the marketplace by then, and it was well under-
stood by sponsors, builders, and mortgage lend-
ers. By contrast, section 236 was entirely new
and had to go through a long development and
shakedown period. Second, and even more im-
portant, section 236 was addressed to quite a
different income spectrum, and a high percent-
age of the families who could benefit under the
below-market method were ineligible under the
new plan. Thus, in order to achieve an immedi-
ate budgetary convenience, the Government
gave up not only an established and successful
program, but its only effective tool for assisting a
range of families with incomes lying between
those served by subsidized programs for the low
income group and those effectively served in the
private market.

Conversion of Other Direct Loans to Annual
Grants or Subsidy Payments: It has already been
pointed out that the program of direct loans to
assist in providing housing for the elderly and
handicapped was dropped after the enactment of
FHA section 236, in favor of the system of an-
nual subsidy payments provided for in that sec-
tion.
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A similar fate befell the college housing
loan program, which was instituted on the initia-
tive of Congress in 1950 to help meet the acute
shortage of student accommodations at colleges
and universities. Originally, such projects were
financed with direct Federal loans at a favorable
interest rate (first a formula rate, but I[ater
pegged at 3 percent), secured by serial bonds
maturing over a long period, most frequently 40
years. The program was strikingly successful and
highly popular—and, by the same token, soon
began to generate large expenditures for the
purchase of bonds. Accordingly, in 1968, Con-
gress was asked to and did provide authority for
an alternative approach, in the form of an annual
interest rate grant to pay the difference between
the actual rates carried by the bonds when sold
in the private market and the program rate of 3
percent. This was almost certainly a more costly
way of achieving the same result, but it had the
budgetary advantage of greatly shrinking imme-
diate budgetary impact.

When the annual grant authority became
available, the use of the direct loan method was
virtually abandoned. The college housing pro-
gram has since been terminated entirely, but this
action was justified on policy grounds related to
aid to higher education, rather than budget con-
siderations.

The history of the rural housing program fol-
lows the same pattern. Launched in 1949 as a
direct loan program, it was converted in 1965 to
an “insured” loan system—a complex and indi-
rect system for using annual appropriations to
compensate for the cost of funds raised in the
private market. That this is an expensive way of
doing business is suggested by comparing the
earned surplus of about $250 million, which the
smaller program of direct loans to veterans has
built up over the period of its operations, with
the annual appropriations which are now made
to restore losses in the Rural Housing Insurance
Fund. There was no premium or similar charge
in this program. The surplus results from the fact
that funds provided by the Treasury during a pe-
riod when Government borrowing rates were
low, were not only loaned but la‘er repaid and
reloaned at substantially higher rates. The appro-
priation requested for this purpose in the 1975
budget is almost $125 million.

The GNMA Tandem Plans: Such novel forms
of mortgage insurance as the subsidized pro-
grams under sections 235 and 236 would seem
to fit neatly the original purpose of the GNMA
special assistance functions—to provide support
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for mortgage lending, pending the establishment
of general market acceptance of these invest-
ments. Such special assistance support has in-
deed been provided, but it has been largely
under the GNMA-FNMA tandem arrangement, in
which GNMA (in effect) simultaneously buys the
mortgage at one price and resells it to FNMA at
a lower price. The advantage is that the full
price paid for the mortgage never appears as a
budget expenditure.

The disadvantage, once again, is the costly
nature of the operation. Prior to the development
of the tandem device, the special assistance
fund had built up a substantial earned surplus or
reserve, The 1975 budget, after applying the en-
tire reserve to losses sustained under the tan-
dem operation, requests an appropriation to the
fund of some $279 million for the restoration of
remaining losses. Further such appropriations
are anticipated in future years.

The Budget as a Program Constraint

Apart from their influence on choices as to
basic policy and method in subsidized housing
programs, budget considerations have also exer-
cised a major restraining impact on program vol-
ume and thus on the rate of delivery of such as-
sistance to the families intended to be benefited
by the programs.

It can be stated as a simple rule of thumb
that so long as any of these programs had a
substantial and immediate impact on the Federal
budget, it was kept under close budget restric-
tions which were related primarily to overall
budget policy rather than to housing objectives
as such. It is unnecessary to review the details
of the various programs here, but this general
rule in operation was clearly visible in the rapid
rise in both authorizations requested for, and
production of, subsidized housing in the years
immediately following the changes by which their
budget impacts were either effectively eliminated
or greatly reduced or deferred.

Finally, it should be observed that these
changes probably have not ended budgetary re-
straint but postponed it. Now that housing sub-
sidy costs for programs administered by HUD
have been consolidated into a single annual ap-
propriation, which in the 1975 budget has
reached a level of $2,425 million (with 30-odd
years left to go on commitments already under-
taken), there is widespread concern about the
long term as well as in the immediate future.
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The Budget and the Problem of Equity

Budgetary constraints do not necessarily
create, but certainly sharpen, the difficult ques-
tions of equity that arise when programs directed
at national needs are carried out only on a lim-
ited scale. Briefly stated, the problem is that a
relatively small and more or less randomly se-
lected sample of the eligible individuals and fam-
ilies receive the full benefits of the program,
while a much larger number of equally eligible
people receive nothing. The nature of the diffi-
culty is obvious, and hardly requires illustration.

Problem of the Public Sector v. the Private
Sector

It is a very prevalent notion in our culture
that the organization of production and distribu-
tion with principal reliance on private enterprise
(not infrequently itself referred to as “the Ameri-
can system,” although it is not at all peculiar to
this country) is in some way inseparably related
to the American system of government. This idea
has very little specific foundation in the Constitu-
tion, which contents itself with such matters as
barring the impairment of contracts and protect-
ing property from expropriation without due
process of law and just compensation. Neverthe-
less, it is so deeply rooted in our national atti-
tudes as to have become a sort of philosophical
principle, which proposes that government
should not undertake any activity that competes
with, or threatens, or might threaten or inhibit
private enterprise, except in case of extreme
public urgency, as in time of war. :

Every departure from this principle—
whether with regard to the manufacture and dis-
tribution of electric power, the regulation of the
securities markets and trade practices, the impo-
sition of taxes on incomes of individuals and
corporations, or the distribution of surplus agri-
cultural products for school lunches—has met
with the most strenuous and sometimes passion-
ate opposition. A cultural conviction is a political
force. The matter of housing subsidies has been
no exception.

As noted at the beginning of this study, at
its inception in the PWA housing program of the
mid-1930’s, federally subsidized housing was en-
tirely in the public sector—that is, with public
planning, design, financing, construction, owner-
ship, management, and subsidy. As the years
passed, the Congress has been responsive at
various times and in various ways to continuing
pressure to establish and then to enlarge a role

for private enterprise, and correspondingly to
shrink the role of government. At the other end
of the spectrum lies the proposed section 23
leasing approach with private planning, design,
and construction, private ownership, and private
management—!eaving to the public sector only
the provision of the subsidy and perhaps a modi-
cum of supervision to assure financial integrity
and adherence to the statutory purpose.

A number of intermediate combinations can
be found that may be conveniently arranged ac-
cording to the degree in which these essential
functions have shifted from public to private han-
dling:

1. All basic functions public, except for
financing in the private market (on the security
of an unconditional Federal guarantee) of the ob-
ligations, plus tax exemption—as in the conven-
tional low rent public housing program under the
U.S. Housing Act of 1937.

2. Most basic functions public, but with pri-
vate design, construction, and financing—as in
turnkey public housing (new construction).

3. Private design, financing, construction,
and ownership—as in the original section 23
public housing leasing program.

4. Private design, financing, construction,
ownership, and management—as in the rent sup-
plement program.

It should be noted that none of these trans-
fers from public to private activity has been
wholly free from controversy. Thus:

e Private financing of public housing has
been praised as using private capital rather than
“taxpayers’ funds’’; it has sometimes been criti-
cized as being cumbersome, poorly managed,
and an unwarranted tax advantage for the
wealthy.

e Private design and construction, as in
the turnkey approach, have been praised as con-
tributing to innovation, efficiency, and economy;
on the other hand, this method has been ob-
jected to as affording excessive opportunities for
collusion, hidden costs, and shoddy construction.

® Use of the FHA as the conduit or mecha-
nism for actual delivery of a public subsidy
through private channels—has been praised for
administrative simplicity and avoidanne of dupli-
cation and overlapping of government activities;
but on the other side, it has been bitterly ob-
jected to as a distortion of what some consider
to be FHA's “basic mission” of insuring econom-
ically sound unsubsidized loans in the private
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market. 1t has been argued further that the
movement of subsidy funds through private
hands is an invitation to fraud and misuse.

It seems fair to conclude that after all the
debate, controversy, and compromise, there still
exists no firm concept supported by a general
consensus as to what respective roles the pri-
vate and public sectors can best serve, or ought
to serve, in connection with subsidized housing.
On any new proposal, the same issues are al-
most certain to be raised and contended over
again, as zealously as though they had not been
thrashed out a dozen times before.

The Problem of Appropriate Government
Levels

Just as there have been many shifts of con-
cept concerning what are the appropriate roles
respectively of the public and private sectors in
subsidized housing, so has there been uncer-
tainty as to the appropriate distribution of public
functions among the various levels of govern-
ment—Federal, State and local.

It is well to recall that many of the social
purpose public programs which were started
during the depression years—subsidized housing
among them—were also started at a time when
it was a widely accepted view that local units of
government were, by and large, weak and ineffi-
cient, venal and often corrupt, and insensitive to
local needs not backed by concentrated eco-
nomic or political power. State legislatures were
considered in many cases to be dominated by
conservative rural constituencies, and to be in-
different to the problems of the cities and urban
areas. Moreover, it was felt that the increasing
mobility of the population—combined with these
weaknesses of local government—had trans-
formed many once local problems—such as un-
employment, bad housing, poverty, etc.—into na-
tional problems. From such considerations it was
deduced that if any effective attack were to be
made on these national ills, it was essential that
the Federal Government take the responsibility
and the initiative.

It was in this context that, as noted earlier,
the first major low rent housing effort was
launched by PWA as a purely Federal enterprise,
until terminated as a result of adverse court de-
cisions and other problems. It was in this con-
text also that the broader program under the
U.S. Housing Act of 1937 was initiated, even
though it was to operate through local public
agencies.
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The local authority device was generally
recommended and adopted as the eligible local
agency, in large part because—as an autono-
mous public corporation created under State law
—it could at that time borrow money more con-
veniently without regard to local debt limitations
than other available instrumentalities. But there
were also considerations related to the prevail-
ing view of the role of local government. Thus, it
was thought that an independent local authority
would largely serve to immunize the public hous-
ing program from political interference by the
mayor and city council. Similarly, since it would
operate independently of the State government
(except for necessary enabling legislation), it
would be relatively free from harassment or in-
terference by the Governor, the State legislature,
and the various departments of State govern-
ment.

Much has changed in the years that fol-
lowed. State and local governments have greatly
expanded, not only in functions but in staff.
Professional and technical expertise, once rare,
is now widely available at these levels. Many
States have initiated housing and urban develop-
ment programs of their own. Constitutional re-
quirements as defined in Supreme Court deci-
sions relating to representation in State
legislatures have done much to modify their rural
bias and open them up to consideration of urban
problems.

At the same time, there has emerged a
growing apprehension over the concentration of
functions and power at the Federal level. Espe-
cially under the present Administration, there has
emerged a philosophy almost the reverse of that
under which these programs started—that it is
the Federal Government that is remote from
local problems, inclined to be dictatorial, ineffi-
cient, and bogged down in red tape; that it is
local government that is on the scene, and sen-
sitive and responsive to local needs.

Hence there has grown up a major effort to
disentangle the Federal Government from as
many decisionmaking and operating matters as
possible, and to return these functions to State
governments and to elected officials at the com-
munity level, through revenue sharing and res-
tructuring of the lines of decision and the loca-
tion of final authority. It is perhaps a mild irony
that almost precisely the opposite philosophy in
1937 produced, in the local housing authorities,
the most experienced and knowledgeable local
agencies available to give effect to this new ap-
proach in the area of federally assisted housing.



Problem of Identifying the Poor

It is a remarkable fact that the Federal Gov-
ernment’s commitment to housing subsidies for
low income families was undertaken and carried
on for many years without any explicit answer
being given to what would appear to be the ob-
vious first question—namely, what is a “low” in-
come as distinguished from some other degree
or measure of income?

This problem was first confronted in the
original PWA program, even before the U.S.
Housing Act of 1937. Lacking a cash subsidy,
PWA computed what might be called an eco-
nomic rent, based on a detailed computation of
replacement cost, derived by depreciating all the
major elements of a project over their assumed
useful lives. Because PWA could not afford to
house tenants who could not pay the resulting
rents, and because it seemed poor public rela-
tions to house those who could pay more, ad-
missions were confined to families whose in-
comes were closely related to that rent-paying
capability, assuming the use of 20 percent of
family income for that purpose.

In the later low rent public housing program,
this problem was approached by way of estab-
lishing a negative proposition: the eligible poor
were first said to be those in the ‘“lowest in-
come’ group. Because this clearly did not mean
very much, they were later defined as those who
could not afford housing except at rents 20 per-
cent below those at which standard private
housing was available. In other words, the poor
were defined as being those of the poor who
were demonstrably poorer than others of the
poor. This definition was not only less than satis-
factory but also manifestly unfair. Nevertheless,
it remains in the law to this day.

Various efforts were made in later years to
clarify these concepts, but with no great suc-
cess. There was some attempt to evolve a
three-part classification: Families (or individuals)
of low income, who should be provided for
through public housing; families of middle in-
come, for whom some other and lesser type of
Federal support might be justified; and families
of “higher” income, who presumably could fend
adequately for themselves in the market.

The term “middle” income was fairly quickly
abandoned, in part because no one could an-
swer the question, “middle of what?”’ and partly
because, in any event, most people thought of
middle income families as being reasonably well
off, and not properly dependent on Government
assistance in meeting their ordinary needs. When

the below-market program under Section
221 (d)(3) was authorized in 1961, the Congress
required the projects to be made available to
.. . low and moderate income families . . .,” but
did not define these terms, leaving that to regu-
lations to be issued by the Secretary (then Ad-
ministrator). The latter in turn approached the
problem indirectly, by issuing regulations estab-
lishing design and cost standards by areas for
the structures that could be accepted for mort-
gage insurance, and then attempting to relate el-
igibility to the ability to meet the resulting rent
levels.

The collective term ‘‘families of low and
moderate income” later came into general
usage. However, when Congress rejected the ad-
ministration proposal that annual subsidies in the
form of rent supplements be used as a means of
assisting those whose incomes were above pub-
lic housing levels, and insisted that these de-
vices be supplementary to the public housing
program, the distinction between “low” and
“moderate” income was greatly obscured, if not
obliterated. As matters now stand, the term
“families of low and moderate income” has be-
come accepted, all-but-universal usage. Because
the phrase has no defined meaning, however, the
present situation is that, for the purposes of
housing subsidy, the poor are defined as being
those who are eligible for the benefits of the var-
ious housing assistance programs, rather than
the other way around. (The latest—and one
hopes, the final—attempt to define the term
came with section 236, in which Congress de-
clared that particular segment of the poor to
consist, to the extent of 80 percent, of people
who were approximately one-third better off than
the occupants of public housing, but might in-
clude up to 20 percent who were not more than
90 percent as well off as occupants of housing
under 221(d)(3). It seems unlikely that this ex-
traordinary effort will ever be surpassed.)

It is of interest to note that this brings us
back, for all intents and purposes, to where the
PWA started, before the public housing program
was even authorized.

Meanwhile, there was imported into the law
as a means of setting an eligibility test a con-
cept which had originated in the low rent public
housing program, briefly to limit eligibility, but
later and principally to establish the actual rent
to be paid by an eligible family while occupying
a public housing unit. The public housing rule
was that such families should pay at least 20
percent of income (as defined for that purpose).
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In the rent supplement program (1965) and
later in the programs under sections 235 and 236
(1968), this rule of thumb on setting rent levels
was transformed into an eligibility standard,
though the proportion was raised to 25 percent.
Given the economic rent necessary on an as-
sisted unit, an eligible family was in effect de-
fined as one that, after applying 25 percent of its
income to rent, still required the authorized sub-
sidy in order to meet the economic rent charge.
(The comparable figure in the homeownership
program under section 235 is 20 percent. The
five point differential is presumed to allow for
such expenses of ownership (as distinguished
from rental occupancy) as real property taxes,
water and sewer charges, etc.) Conversely, the
limit on assistance to the family was established
at that amount which, together with 25 percent
of the family’s income, would be sufficient to
cover the economic rent.

The 25 percent standard has little to support
it other than the sanction of acceptance and
practice. It seems apparent that the proportion
of the family budget that can reasonably be alio-
cated to rent in the case of a family with chil-
dren is appreciably different from that which
might be suitable for a young couple without
children, or an elderly couple whose family re-
sponsibilities have been discharged. Be that as it
may, the 25 percent rule is all we have under ex-
isting law, and indeed remains the pivotal con-
cept in the whole housing assistance approach
of the Federal Government.

Even this standard, it should be noted, has
not been as uniformly applied as one might sup-
pose. While the percentage has remained fixed,
the definition of “income” has not, so that the
actual rent burden of identically situated families
may vary appreciably from one program to an-
other.

In 1969, the old public housing rule was
turned precisely upside down by the Brooke
amendment (Public Law 91-152), which wrote
into the law a provision that rents charged occu-
pants in public housing may not exceed 25 per-
cent of income (as defined by the Secretary). Al-
though this provision was undoubtedly intended
to benefit public housing tenants by removing
some inequities, it proved to be an unintended
disaster to the program. This was because the
amendment failed to include its necessary corol-
lary, which would have been to require the
amendment of all existing and future annual con-
tributions contracts to provide subsidies in lieu
of the lost rent. The result was a financial and
management crisis of national proportions in the
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program, in spite of subsequent amendments
which were intended to relieve these problems.
It remains to be seen whether the resulting finan-
cial problems can be successfully resolved.

Absence of a National Commitment

The problems of meeting the housing needs
of the poor and near poor are inherently com-
plex and difficult, even in a society of considera-
ble affluence—perhaps especially in such a so-
ciety. At the very least, some agreement must be
reached on such matters as who is to be
subsidized; by what methods and in what
amounts; and to what standard of housing the
subsidies are to be related. None of these ques-
tions is easy, nor does any ready answer to any
of them command such a preponderance of
opinion as to be assured of general acceptance.

It may be, however, that many of the per-
plexities and difficulties that have beset public
housing and other forms of Federal housing sub-
sidy over the years are due to the fact that there
has never been a firm and binding national com-
mitment to the proposition that all Americans,
rich and poor alike, must and shall be decently
housed, regardless of what that entails. Such na-
tional commitments are not unknown. For exam-
ple, a judgment was arrived at long ago that illit-
eracy is intolerable in a civilized society, let
alone one whose dependence on technology was
constantly increasing. The national commitment
to a system of universal free public education for
all has never since been seriously questioned.
There is a vast amount of agonizing and debate
over how education is to be paid for, but none at
all as to whether it shall be, or to whom it shall
be made available.

Nor are such general commitments unprece-
dented in connection with subsidized housing in
other developed countries confronted with simi-
lar problems. In West Germany, for example, a
decision was reached after the devastation of
World War 1l that as a matter of public policy
the Government would take whatever steps were
necessary to provide sufficient housing to enable
everyone, regardless of income, to live in at
least minimum standard shelter. In fairness, it
should be pointed out that the devastation itself
in some measure made this decision easier to
come to. The residential areas of most major
and many minor cities had been all but obliter-
ated by intense bombing, fire storms, and the
like. Thus the nation faced, in any event, the un-
avoidable necessity of an enormous public pro-
gram of rebuilding. This being said, however, it



would seem an inadmissible assumption that
devastation and defeat in war are the necessary
prerequisites for a decision that decent housing
for all should be provided as a matter of public
policy. It was fully recognized that this would in-
volve a heavy commitment of public resources,
but this was not considered important enough to
defeat the public purpose. Accordingly, it was
done, and the very general use of housing subsi-
dies that was found to be necessary is accepted
as a matter of course, and carries no social
stigma whatever.

We in the United States, on the other hand,
have always felt it necessary to rationalize or
justify housing subsidies for those of low income
on other or collateral grounds. (Indeed, we feel
uncomfortable with this forthright term, and tend
to resort to less explicit alternatives, such as
“housing assistance.”) For example, it was long
believed and widely argued that to move slum
dwellers into decent, safe, and sanitary housing
(sometimes even over their protest) would tend
to make them better citizens, and to reduce ju-
venile delinquency and crime and other social
evils. Time and experience have heavily eroded
the factual basis for this argument, and it is less
widely heard today. But it has been replaced
with other propositions serving a similar func-
tion.

Many of the arguments in support of present
programs can be boiled down to the assertion
that the poor should receive housing subsidies,
not so much because they are living in substand-
ard housing, as because they are poor. Sub-
standard housing is itself a term which has
never been satisfactorily defined and has
changed meanings as the quality of housing in
general has improved. Having been ill-used in so
many ways by the rest of society, they deserve
at least this much by way of partially redressing
the balance. Whatever the merits of this proposi-
tion in equity, it is clearly addressed not so
much to the question of how the poor are in fact
now housed, as to how the poor deserve to be
treated.

It is conceivable that this way of looking at
the matter may account for the view—rather
widely held today—that housing subsidies in
general should be considered as welfare meas-
ures rather than as housing programs. In any
event, it is clear that a strikingly different result
is reached if the problem of housing low income
people is viewed as being entirely a matter of
housing policy, having absolutely nothing to do
with welfare.

The Early Priorities

In this context, it is worth recalling that the
Federal Government’s first venture into this area
during the Depression was not really a housing
program at all in the strict sense, but part of a
broader program of the Public Works Administra-
tion to stimulate construction and reduce unem-
ployment. Thus Congress authorized, as part of
“a comprehensive program of public works,”

.. . for construction, reconstruction, alteration or repair
under public regulation or control of low cost housing and
slum clearance projects . .. .

Two points are noteworthy in connection
with the quoted language: First, that the words
foreshadowing a larger policy than economic re-
covery are not those relating to construction, re-
construction, etc., but rather those contemplating
“public regulation or control”; and second, that
the authorizing language treated “low cost hous-
ing” and “slum clearance” projects as concepts
of equal standing, if indeed not virtually inter-
changeable.

As we have seen, these concepts were
transferred virtually intact into the public housing
program initiated under the U.S. Housing Act of
1937.741 In reciting the national policy and pur-
pose behind the act, the Congress named as its
first aim “. . . to alleviate present and recurring
unemployment.” In addition, the act was in-
tended to “remedy’ the unsafe and insanitary
housing conditions of—and the acute shortage
of decent, safe, and sanitary housing for—fami-
lies of low income that are ‘‘injurious to the
health, safety and morals of the citizens of the
Nation.”

Thus, the priorities which were then recog-
nized by the Congress were these:

® To relieve unemployment;

® To abate a general nuisance; and

® Incident to these, to improve the housing
conditions of at least some low income families
on grounds of health, safety, and morals.

The 1937 act, like the PWA program, cov-
ered both housing and slum clearance—again
treated as being in effect a single purpose. The
only distinction made between the two was the
introduction of annual contributions (or capital
grants) for low rent housing projects. It is clear
in context that this was not viewed as a major
distinction in itself, but simply as the device to
assure that such projects would retain their ini-
tial character over an extended period of time.

141 Pyblic Law 412, 75th Congress.
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The act did, however, make a change in ter-
minology which is of some importance: It substi-
tuted the expression “low rent” housing for “low
cost” housing. It is regrettable that careless
usage in later years has all but obliterated this
very basic distinction.

“A Matter of Simple Justice”

In reporting the bill which became the Hous-
ing Act of 1948, after some 3 years of compre-
hensive hearings pursued largely at the instance
of the late Senator Robert Taft, the Senate com-
mittee gave clear indication that the Congress
was beginning to see these priorities in a some-
what different light.’#2 Acknowledging that:

There is no doubt that much difficulty could be
avoided and the passage of this bill considerably eased, if
we were to eliminate provisions for public housing for fam-
ilies of low income,

the Committee went on to say:

But the committee does not see how, as a matter of
simple justice, it can recommend a housing program which
would aid all groups of our citizenry except the very one
which is most in need of aid. (Emphasis added)

The difference of Congress about seeming
to give offense to private enterprise is well illus-
trated in the following language from the same
report:

It is abundantly clear to the committee that private en-
terprise must supply the great bulk of our housing need. It
is equally clear that there is a relatively small but impor-
tant part of this need which cannot be met by private en-
terprise. (Ibid., p. 11, emphasis added.)

The word “small” needs to be read in the con-
text of the next paragraph, in which the Commit-
tee observed that there were at that time some 6
million substandard housing units, mainly occu-
pied by people of low income.

The bill proposed by the committee would
have authorized an additional program of
500,000 units of public housing spread over a 4-
year period. Agreement on such a program was
not reached. However, and it was dropped from
the bill finally enacted—simply justice yielding,
in the end, to legislative feasibility.

In 1949, the Senate committee proposed and
the Congress approved an even larger program
—=810,000 units, spread over a slightly longer pe-
riod. They did not, however, attach a clearly de-
fined national housing objective to this authori-
zation, quite possibly because none had been
formulated and agreed upon. Rather, they de-

142 5, Rept. 140, 80th Congress, 1st Session.
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scribed it as a ‘“minimum” program, without
being specific as to the standard of measure.
Clearly, what may be minimum from one point of
view, may be adequate from another, and even
excessive from still another.

That Congress viewed the 1949 program as
a qualified undertaking, and not a commitment to
the achievement of an agreed-upon purpose, is
clearly evidenced by what followed. The act had
authorized Federal support for new public hous-
ing at a rate of 135,000 units per year (which
could be increased to as many as 200,000 by the
President on a finding of need to stimulate and
support the general economy). (As a practical
matter, as has been pointed out, these levels
were unrealistically high, taking into account the
capabilities of the local housing authorities with
respect to selecting and acquiring suitable sites
and bringing new projec's into the program.) By
1951, Congress (in its action on annual appropri-
ations) cut this level back to 50,000 units per
year,’** and in the following year reduced that
level to 35,000.1¢¢

“Policy’’ v. Commitment

The Housing Act of 1949 did write into law
an idea that had been expressed earlier in less
formal terms. It declared as a matter of national
policy that the general welfare and security of
the Nation, and the “health and living standards
of its people,” require, among other things, “the
realization as soon as feasible of the goal of a
decent home and a suitable living environment
for every American family . . .."”

Successive budgets, and authorizing or ap-
propriation actions of the Congress, made it
clear that a declaration of policy is not the same
thing as a commitment to its realization—at least
within a discrete time frame. Both the executive
branch and the Congress treated this formal
declaration more as a source of rhetorical or po-
litical precedent for particular proposals than as
a binding requirement bearing upon those re-
sponsib'e for deciding what should be done. “As
soon as feasible” is obviously, at best a vague
standard, and, as noted above, Congress began
very quickly to retreat from the levels of public
housing that had been authorized in the same
act that contained the declaration of policy.

Between 1949 and 1968, the executive and
the Congress continued to experiment with var-
ious ways of articulating the public purpose of
housing subsidy programs, but with indecisive

143 Public Law 137, 82nd Congress.
144 pyblic Law 455, 83rd Congress.
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results. For example, in 1961 (when the below-
market program under FHA section 221(d)(3) was
initiated), the legislative committees explained
that it had not one purpose, but three purposes
—namely, to reach the “largest unfilled demand”
then existing in the housing market; to enlarge
the role of private enterprise in subsidized hous-
ing; and to stimulate construction and alleviate
what was described as a ‘“‘depression in the
homebuilding and related industries. s

Thus, as in the thirties, the moving forces
were not considered to be public policy or pub-
lic necessity, but rather the specific political and
economic problems current at the time. Unem-
ployment, for example, was no longer so serious
a matter, and thus disappeared from the formula-
tion of purpose. The housing industry was then
in difficulty, however, so that stimulation of con-
struction—in this case specifically of housing
construction—remained a central point of em-
phasis.

As for the National Housing Policy, the Sen-
ate committee limited itself to remarking that in
acting upon the bill it had:

. . . been mindful and most conscious of the national
housing policy set forth in the Housing Act of 1948, more
particularly that part of the policy which states “private en-
terprise shall be encouraged to serve as large a part of the
total need as it can.” (Emphasis added.)

“National Goal’’ v. Commitment

Perhaps the nearest approach to the formu-
lation of a general commitment came in the
Housing and Urban Development Act of 1968. In
that act, the Congress not only reaffirmed the
1949 statement of “policy,” and its standing as a
“national housing goal,” but went further to give
it the appearance of concrete dimensions both in
numbers and in time, declaring:

. . that it [the goal] can be substantially achieved
within the next decade by the construction or rehabilitation
of twenty-six million housing units, six million of these for
low and moderate income families. (Emphasis added.)

Some measure of the distinction between
declaring a goal and undertaking to meet it can
be discerned in the 1968 act itself. Thus, the new
housing subsidy programs which it contained
(principally FHA sections 235 and 236) were au-
thorized at limited maximum amounts for 3 years
—not 10.

A Speculative End-Note

One conclusion almost irresistibly emerges
from this review of four decades of American un-

145 See, ©.g., S. Rept. 281, 87th Congress, 2nd Session.

dertakings, experiments, and improvisations in
the field of subsidized housing. That conclusion
is that from the very outset the public and the
Congress failed to reach—indeed, failed even to
recognize the necessity to reach—a basic policy
decision as to what, if anything, the Nation in-
tended to do about the housing of its people.
The question was not merely left undecided; it
was hardly even mentioned. At no point was it
made the central issue, which had to be wrestled
with until somehow settled.

This fateful ambiguity is evident in the earli-
est considerations of the problem—the object
was said to be to stimulate private investment; it
was to generate employment in the construction
trades; it was to abate health hazards; it was to
contribu'e to orderly urban development; it was
to combat juvenile delinquency; it was to relieve
the revenue problems of overburdened central
city areas. In short, it was to serve any of a vast
variety of purposes that were dear to their sup-
porters, but that were not, in and of themselves,
housing purposes. Indeed, it is rare to find in all
the vast record of the subject anyone who ad-
vanced the proposition that, as a matter simply
of a healthy society, it would be well to take
such steps as might be necessary to assure
housing for everyone, regardless of income or
other (in these terms) irrelevant considerations.

Nor has that original omission been made
good in the years that followed. The National
Housing Policy formulated by Congress in 1949,
viewed obijectively, is not so much a policy as a
rhetorical flourish, and the legislative record
since 1949 makes it clear that it has been so
recognized. It was better described by the 1968
Act as a “goal’—and it is significant, surely, that
the determination to achieve the goal in 10 years
lasted barely half the original 10-year period.

In short, the historical record compels us
step by step to the conclusion that we have
never had a national housing policy, and do not
have one now. We have had instead a miscella-
neous and often changing bundle of housing
programs, some relatively effective and others
not, supported with varying degrees of enthusi-
asm by different Congresses and different admin-
istrations from time to time. The whole is less
than the sum of its parts.

It is legitimate to ask why this should be so.
We contradict the premises of our own political
system if we lay the blame at the door of the
Congress. While individual members of Congress
may be biased or callous or indifferent or short-
sighted, it is an essential premise of our system
that the institution that is Congress is none of
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these, and that over time, within the limits of
human fallibility, it faithfully reflects the views
and values of our society.

The simplest explanation, therefore, may be
that the American people have never felt all that
strongly about housing as such. Perhaps that is
because we have always considered ourselves to
be, relatively speaking, well housed as a national
community—notwithstanding the deplorable con-
ditions under which everyone recognizes many
peop'e are compelled to live. Perhaps it is be-
cause other economic and social objectives have
commanded a higher priority. Perhaps it is both.

Even the periodic crises that overtake the
housing industry in periods of violent market dis-
tortion are not perceived by the public generally
as housing crises, but as economic crises for
homebuilders and residential mortgage lenders.
The crises provoke us to emergency measures
not to house the people but to put construction
labor back to work, to keep homebuilders from
going out of business, and to preserve the sol-
vency of our thrift institutions.

It is easy to call to mind examples of major
social change that have come about because the
public at large had made a decision that they
must. The adoption of a universal income tax;
the repeal of the 18th Amendment; the right of
the working man to organize; even the abandon-
ment without victory of the last two great wars in
which the country has engaged—these are but a
few instances of enormous changes that have
been effected because they had become social
imperatives.

Even today, we may be seeing such a social
imperative taking form among us—not on the
subject of housing, but on that of food. There
are at least some signs that American society is
reaching a state of mind that will not tolerate
hunger or gross malnutrition in our affluent na-
tion, regardless of the mechanics by which
wealth happens to be distributed at a particular
time. If that decision hardens, we can be sure
that a system of food distribution will be evolved
that will feed everyone adequately. The public
attitude would then be, if that means universal
food stamps (or some other device), so be it.
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And the means will be found, or if necessary, in-
vented.

When, or even whether, some such cultural
decision may be reached on housing we have no
means of knowing. There is nothing inherently
mysterious about either the economics or the
technology of shelter. If it becomes a settled pol-
icy of American society that adequate housing
shall be available to all, there can be no reason-
able doubt that it would be made available, and
probably in considerably less than a lifetime.
This would require widespread adjustments in
our institutions and practices, to be sure, as all
major decisions do. They would be made.

Meantime, we would do well to reflect upon
some of the lessons that experience should by
now have impressed upon us. Perhaps the first
and simplest of these is that the profit system,
operating according to its own principles and
mechanisms, has not been able to provide de-
cent housing for the poor in any developed
country. It has not been able to do so here, and
will not be able to do so in the future. This sim-
ple statement of fact may offend some, but we
do ourselves no favor by entertaining the delu-
sion that our particular system of production and
distribution, whatever its merits, is without faults
or limitations.

The second and equally important conclu-
sion to which our past experience seems to
point is that there are no partial solutions to
“the housing problem.” The very nature of the
problem is such that it can be solved as a whole,
or not at all. If a higher percentage of the popu-
lation is adequately housed than formerly was
the case, that is improvement of a sort, to be
sure. But that is a matter of statistics, not solu-
tions.

A program—or a series of programs—that
helps some of the poor and ignores the rest is
bound to fail, first because it is inequitable, and
second because it offends against common
sense. Manifestly, it is impossible to rehouse all
of the ill-housed poor simultaneously, but the
commitment to the last family housed must be as
binding as that to the first, otherwise the enter-
prise is doomed.



Impact of Judicial and Administrative
Decisions on Legislative Policy
Development and Implementation of
Housing Programs

By Milton P. Semer, Julian H. Zimmerman,
Ashley Foard, and John M. Frantz

Semer and Zimmerman

Introduction

The extensive research and review effort un-
dertaken by the Department of Housing and
Urban Development beginning in 1973 was in-
tended to recapitulate and evaluate the involve-
ment of the Federal Government in housing pro-
grams, including those providing subsidized
housing for low and moderate income families,
over the period since that involvement first be-
came substantial and with the enactment of the
series of major housing statutes of the early and
middle 1930’s. With that object in view, it fo-
cussed heavily on the legislative history of the
various programs to which the Federal Govern-
ment has, from time to time, addressed itself,
and on their political origins (using that term in
its nonpartisan sense), their financial soundness,
and their social and economic efficacy in achiev-
ing their several objectives.

Such a focus was clearly appropriate in
terms of the basic purpose, which was to let the
events and experience of the past shed such
light as they might on the problems involved in
developing workable and desirable policies to
govern the future Federal role in the national
housing scene. It was also recognized, however,
that in our scheme of government, the decisions
of the courts, and even the decisions of adminis-
trative officers in the executive branch, may
often have as much influence on shaping the
course of events as the more widely noticed de-
cisions of the Congress.

The accompanying report, therefore, at-
tempts to provide for the serious student of
housing policy two additional perspectives: first,

a review of the main lines of judicial decision
that have had an influence—sometimes a deci-
sive influence—on the development of Federal
housing policy; and second, some significant il-
lustrations of the ways, often unforeseen, in
which the exercise of administrative judgment
and discretion by the responsible officials of the
executive branch have served to enlarge, dimin-
ish, or give new dimensions to the bare outlines
of a legislative enactment.

So far as is possible in an area where so
many issues are in litigation and when new deci-
sions and new precedents are made so fre-
quently, the first part of this study is current as
of the date of its submission—roughly, through
early summer 1974.

The field of administrative policymaking and
regulation is so vast that the second part of the
study can proceed only by way of a selection of
significant examples. In this area, an effort has
been made to select a considerable number of
instances; each different from the others, and yet
each illustrative of the broad and sometimes
completely unpredictable reach of administrative
decisionmaking—and, in consequence, of the
heavy burden of analysis and forethought that
must rest on program administrators when they
are called upon (as frequently they must be) to
decide new, ground-breaking questions.

Impact of Judicial Decisions

The variety of specific ways in which court
decisions can affect housing legislation and its
implementation are as numerous as the various
aspects of applicable statutory authorities and
their related regulations and administrative ac-
tions. Because of the nature of the judicial proc-
ess, the impact of court decisions is quite differ-
ent from that of legislative or administrative
actions. It is generally less regular and more un-
certain. Because courts decide only when issues
are raised by litigants, a program may escape
judicial action for long periods of time or en-
tirely. Another distinctive characteristic that im-
presses itself upon the layman is the tendency of
the impact of judicial decisions to be negative
rather than affirmative. Often, however, a deci-
sion that is negative in a particular case may be
important for the affirmative legislative or admin-
istrative action which that decision makes possi-
ble—as will be shown.

There never has been broader scope to liti-
gation in this field than during the last few years,
due in large part to the many ramifications and
the pervasiveness of equal opportunity cases.
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The several hundred pending cases involving
HUD or its programs far exceed the volume of
litigation only a few years ago.

To explain some of the major judicial im-
pacts on housing legislation and its implementa-
tion, they are categorized in the discussion that
follows. To an extent, these categories are nec-
essarily arbitrary, and the establishment of a
principle of law by one decision may affect the
subject matter under more than one category.

Determining the Validity of a Program In
Whole or In Part

All housing programs and many other Fed-
eral aid programs were of uncertain constitution-
ality until the U.S. Supreme Court decision of
United States v. Butler ' in 1935, which decided
that the power of the Federal Government to tax
and spend for the general welfare under the U.S.
Constitutiorr (Article 1, Section 8, Clause 1) is
not limited to the enumerated legislative fields
specified in other provisions of the Constitution.
Until then, there had been a sharp division
among scholars.

In general, housing programs fared better
than a number of new programs authorized in
other fields during the early 1930’s which were
terminated pursuant to Supreme Court decisions
holding them unconstitutional. Such decisions
exemplify the most dramatic judicial impact—
more traumatic by far than the current suspen-
sion of housing subsidy programs.

Not all housing programs were to escape
such drastic impact, however. The PWA program
of direct Federal construction of low rent public
housing (discussed in the preceding report on
housing subsidies) fell victim to the Federal
court of appeals decision of United States v.
Certain Land in the City of Louisville, Jefferson
County, Kentucky,? which held in 1936 that the
general welfare clause in the U.S. Constitution
does not authorize condemnation of private
property for low cost housing and slum clear-
ance. Provisions of the National Industrial Re-
covery Act on eminent domain as applied to
such housing were declared unconstitutional. It
was held that housing is not a “public use,” as
required for eminent domain, on the grounds
that benefits of employment and aid to a limited
group of low income people did not constitute a
public use. That decision was before the Butler

1 United States v. William Butler, 297 U.S. 1 (1935)

2 United States v. Certain Land in the City of Loulsville, Jefferson
County, Kentucky, 78 Fed. 2d 684, certiorari granted 296 U.S.
567, appeal dismissed 297 U.S. 726 (1936)
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decision, and lawyers today are in general
agreement that the Louisville decision would not
be followed now.

At the time of the decision, the PWA hous-
ing program was in full operation with an alloca-
tion of about $400 million—equal to several
times that amount today. The decision stopped
all projects requiring use of eminent domain, and
further projects were not undertaken. As a result
of the decision (and other factors) an entirely
new program was developed and enacted as the
Housing Act of 1937.

The new program launched under that act
was dependent on court decisions, but of a dif-
ferent kind. Because +the program operated
through financial assistance to local public bod-
ies, which had to undertake eminent domain to
acquire land for the low rent housing and had to
have tax exemption of the property under State
law, the supreme courts of the various States
had to determine the validity of such steps under
their respective State constitutions. After care-
fully planned and timed presentations, favorable
decisions were obtained in the supreme courts
oi most States. A similar practice was followed
later in getting judicial approval of urban rede-
velopment projects. The citations to these State
court decisions are contained in two pamphlets
on the subject (each of some 50 pages) issued
in 1971 by the Office of General Counsel of HUD.
Those favorable State court decisions were es-
sential to the continuation of the low rent public
housing and the urban redevelopment programs.

The broadest, and indeed the leading, case
dealing with these constitutional issues was
Samuel Berman v. Andrew Parker.® Although this
case raised issues similar to those presented in
the State litigation discussed above, it was de-
cided in the Federal courts because it arose in
the District of Columbia. The decision of the Su-
preme Court in that case upheld the urban rede-
velopment program in the District of Columbia
and had important housing implications and in-
fluence on similar decisions in the States. It was
here that the Court said it is for the legislature,
rather than the courts, to determine whether a
housing project is desirable, and that the legisla-
ture can, for the public welfare, determine that:

. . . a community should be beautiful as well as
healthy, spacious as well as clean, well-balanced as well
as carefully patrolled.

In a different program area, the Federal
Home Loan Bank System suffered a setback in

3 Samuel Berman v. Andrew Parker, 348 U.S. 26 (1954)



1935 when the U.S. Supreme Court held uncon-
stitutional a provision of the Home Owners Loan
Act [Sec. 5(i)] to the extent that it purported to
authorize a State-chartered building and loan as-
sociation to convert to a federally chartered as-
sociation, contrary to the laws of the State—
Hopkins Federal Savings and Loan Association
v. Cleary.

Determining the Scope of a Program

Judicial decisions have a heavy impact on
housing programs or other programs in cases
where constitutional questions exist as to their
scope or the manner in which they are being ad-
ministered. The most difficult problem for the ad-
ministrator of the program often does not arise
because of a specific controlling decision, but
because of the paucity of decisions, which
leaves the door open for controversy.

An outstanding example of that situation
arose in the program of direct loans to colleges
for dormitory facilities, authorized by Congress
in 1950. A large portion of all prospective bor-
rowers were church-related institutions. During
the early part of the program, there were no
court decisions involving similar facts upon
which to rely as to the application of the “estab-
lishment of religion” prohibition in the First
Amendment to the Constitution. Therefore, it was
necessary to make the best judgment possible
regarding its application to the college housing
loan program from court decisions in other
fields, particularly governmental aid to parochial
elementary schools. Those decisions themselves
were divided depending on the degree of Gov-
ernment involvement and school benefit, as dis-
tinguished from the secular aid to students in
the school. Accordingly, the administrative deci-
sion was made, and always followed, to proceed
with loans for dormitories of church-related col-
leges, except divinity schools.

That administrative decision did not remove
the controversy, however, and the agency was
criticized, sometimes severely, by a few congres-~
sional leaders for not assisting divinity schools,
and by other individuals for assisting any
church-related schools. Much later (in 1971), the
agency position was confirmed, in effect, by the
Supreme Court of the United States in Eleanor
Taft Tilton v. Elliot Richardson, which upheld
construction grants for academic facilities of
church-related colleges if not to be used by a di-
vinity school ortfor other sectarian purpose.
mSaans and Loan Association v. Cleary, 296

U.S. 315 (1935)
5 Eleanor Taft Tilton v. Eliiot Richardson, 403 U.S. 672 (1971)

The direct loan program for housing for the
elderly and handicapped, as well as Federal aid
for certain facilities under the model cities and
urban renewal programs, have presenied similar
First Amendment issues. Generally, these also
have had to be resolved on the basis of iudicial
decisions involving analogous but somewhat dif-
ferent program operations. However, land in
urban renewal projects sold to church-related
universities for educational purposes had been
held not to violate the First Amendment. This
was on the basis that each university, although
benefiting from the urban renewal process, paid
for the land on the basis of its value at the time
of purchase. (64th St. Residences, Inc. v. City of
New York, 150 N.E. 2nd 396(1958) certiorari de-
nied sub. nom.; Harris v. City of New York, 357
U.S. 907(1958); Kintzele v. City of St. Louis, 347
S.W. 2nd 695 (1961).)

Judicial decisions may have an impact not
only on the scope of an authorized program, but
may similarly affect the scope of a program
being proposed in legislation. For example, a
proposed program may be narrowed to avoid
conflict with constitutional obstacles as defined
by the courts in other connections. On the other
hand, judicial decisions may lead to proposals
for extending the scope of a program.

An example of the latter is the specific au-
thorization for HUD to reimburse certain home-
owners for construction defects in certain prop-
erties covered by FHA mortgage insurance.
Following legal principles well established by the
courts, the FHA previously had assumed no lia-
bility to a homeowner for such defects. That po-
sition was, in effect, confirmed by the Supreme
Court decision in United States v. Neustadt,® in
which the Court held that FHA was not liable for
serious structural defects in an existing house
with mortgage insurance, even though FHA had
given the purchaser an inaccurate statement of
appraised value. The case had been brought
under the Federal Torts Claims Act, which the
Court held not applicable. It also indicated that
the Congress had not intended the FHA to be a
warrantor of construction.

While it would probably be an exaggeration
to say that this decision led directly to the deci-
sion of the Congress in 1964 to place FHA in the
position of warrantor in certain limited situations,
there can be no doubt that it helped to focus at-
tention on the plight of the homeowner and thus
played a substantial, if indirect, part in this sig-
nificant development in the mortgage insurance
system.

¢ United States v. Neustadt, 366 U.S. 696 (1961)
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That the courts are not inclined to broaden
FHA’s responsibility beyond the specific area
spelled out by Congress is illustrated by recent
decisions of Federal district courts (Dorothy
Jackson v. George Romney™ and Davis V.
Romney ¥), which held that HUD was not liable
for defects in existing housing with mortgage in-
surance under sec. 221(d)(2) of the National
Housing Act, even though the property was in vi-
olation of local housing codes, contrary to that
statute. The decision of a Federal district court
in Luke Bailey v. George Romney, however,
held differently, where HUD was specifically au-
thorized by statute to compensate purchasers of
existing housing covered by mortgage insurance
under sec. 235 in instances where the housing
has serious defects. The court held that the im-
plementing regulation of HUD was too restrictive
as to the defects covered, and enjoined HUD
from such restrictive usage.

Drawing yet another distinction, a Federal
district court held in Lillie Green v. James
Lynn 1° that the same statute authorized, but did
not mandate, HUD to make payments to purchas-
ers because of serious defects in such housing.
It also held that the manner and amount of such
expenditures were clearly within the discretion of
HUD. The plaintiff had not contended that HUD
refused to act, but only that HUD had not acted
with sufficient promptness and diligence to meet
the plaintiff's demands. The court did not discuss
Luke Bailey v. George Romney, but could have
distinguished it on the grounds that it dealt with
the validity of the applicable HUD regulation,
and the statute does provide that the Secretary
“shall” issue a regulation prescribing the terms
and conditions of making the payments. The re-
cent decision in the case of Beatrice Nash v.
© George Romney ' he'd definitely that the Con-
gress never intended purchasers of homes as-
sisted under the National Housing Act to have
judicial redress for inadequate housing.

In the preparation of legislation for any Fed-
eral aid program, it is essential to tailor its
scope, as well as its other provisions, to conform
to judicial interpretations of constitutional re-
strictions. In the public housing program, as well
as in other development aid programs dependent

T Dorothy Jackson v. George Romney, 355 Fed. Supp. 737 (1973)

8 Rubylee Davis et al. v. George Romney et al., 355 Fed. Supp. 29
(1973); United States Court of Appeals, 3rd Circuit (No. 73-
1249) (1974).

9 Luke Bailey v. George Romney, 359 Fed. Supp. 596 (1973)

0 [jllie Mae Green et al. v. James Lynn et al., (U.S.D.C., South-
ern Distirct of Ohio, Eastern Division, No. 73-141) (1973)

1t Beatrice Nash et al. v. George Romney et al., (U.S.D.C., Central
District of Calif., No. 72-1313-RJK)} (1973)
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on local agency functions, it is also essential
that the Federal legislation be drawn with ade-
quate recognition of the impact on such local
functions of State constitutional provisions as in-
terpreted by the courts.

Shaping Federal Government Activities to
Make Housing Benefits Available to All
on an Equal Basis

It is well recognized that the radical
changes in the Federal housing programs with
respect to nondiscrimination and equal opportu-
nity resulted primarily from the changes in judi-
cial decisions on the subject, and constituted
one of the major features in recent develop-
ments in the whole civil rights area.

Early Judicial Forces: Housing programs
started from a low base in this field. In planning
the old PWA public housing projects, care was
taken to assure that they would not be inconsist-
ent with the spirit of the ‘“‘separate but equal” re-
quirements of State laws, which followed the old
1896 decision of Plessy v. Ferguson.** FHA took
the flat position until about 1950 that it had no
statutory or other responsibility to act positively
on the matter. As late as 1955, a Federal court
held in Arthur L. Johnson v. Levitt and Sons,
Inc.1% that the FHA and VA had no statutory or
other duty to assure that housing built with the
assistance of FHA-insured or VA-guaranteed
mortgages was sold to persons of all races. That
was held notwithstanding the fact that the proj-
ect involved was a very large development con-
stituting a ‘“new community” and subject to
many other Federal controls.

In the field of housing, the court decisions
on civil rights did not so much force Federal ex-
ecutive action, but opened the way for Federal
action by creating a general climate that favored
all kinds of nondiscrimination efforts. That cli-
mate was brought about largely by court deci-
sions on nonhousing matters. There had been a
few early housing-related decisions, however,
bearing directly on this change of attitudes. In
1917, the Supreme Court in Buchanan V.
Warley '* held discriminatory zoning to be un-
constitutional. In 1948, the Court decided the fa-
mous Shelley v. Kraemer s case, holding that
racially restrictive covenants are unenforceable.
It was in 1950, after the latter decision, that FHA
and VA stopped insuring or guaranteeing a mort-
12 plessy v. Ferguson, 163 U.S. 537 (1896)

”Arl(l;ggs)l_. Johnson v. Levitt & Sons, Inc.,, 131 Fed. Supp. 114

1t Bychanan v. Warley, 245 U.S. 60 (1917)
15 Shelley v. Kraemer, 334 U.S. 1 (1948)



gage on property subject to a racial covenant
imposed after February 15, 1950. (That restriction
was removed after the Civil Rights Act of 1968
and Jones v. Mayer Co. 392 U.S. 409 (1967) made
the restriction unnecessary.)

As with other civil rights developments, the
rapidly changing climate for progress dated from
the landmark case of Brown v. Board of
Education 't in 1954, outiawing the ‘“‘separate
but equal” doctrine as applied to public schools.
There followed a flood of court decisions—that
has not yet abated—relating to equal opportunity
in housing. Brown v. Board of Education was the
forerunner of many actions by the States and
each of the three branches of the Federal Gov-
ernment that led ultimately to the enactment of
many State fair housing laws, the issuance of the
executive order on equal opportunity in housing
(E.O. 11063) (discussed later in this report), and
the enactment of the Civil Rights Act of 1964 and
the Civil Rights Act of 1968 (containing a Federal
“Fair Housing Law”).

In the well-known case of Jones v. Mayer
Co., id. the Supreme Court decided in 1968 that
an old civil rights statute (1866) prohibited the
racially motivated refusal of a private housing
developer to sell a home to a Negro. The statute
was held to be a valid exercise of the power of
the Congress to enforce the Thirteenth Amend-
ment (the antislavery amendment) to the Consti-
tution. The significance of this decision was its
scope, applying to all housing, regardless of
Federal involvement. It paralleled the Civil Rights
Act of 1968, which contained enforcement pow-
ers not otherwise available under the decision.

Recent Judicial Program Requirements: A
new era in equal opportunity court decisions
began in 1970, when a Federal court ordered
HUD to adopt:

. some institutionalized method whereby, in consid-
ering site selection or type selection [of housing], it has
before it the relevant racial and socio-economic information
necessary for compliance with its duties under the 1964
and 1968 Civil Rights Acts. (Shannon v. United States De-
partment of Housing and Urban Development17)

That case involved a change in an urban re-
newal plan to permit a rent supplement housing
project in place of housing with lesser density.
The racial issue was over the increased concen-
tration of blacks in the area in violation of Fed-
eral civil rights requirements. As a result of that
decision, and after prolonged and intense con-
sideration, HUD issued detailed “‘Project Selec-

16 Brown v. Board of Education, 347 U.S. 483 (1954)
17 Shannon v. United States Department of Housing and Urban De-
velopment, 436 Fed. 2d 809 (1970)

tion Criteria” for its subsidized housing pro-
grams. These included criteria designed to give
preference to housing that is outside of areas of
minority concentration, or where a local develop-
ment plan includes such housing, and compara-
ble opportunities exist for housing to be occu-
pied by minority families in the income range to
be served by the proposed project, outside of
areas of minority concentration.

The Project Selection Criteria were devel-
oped against the background of a number of
civil rights decisions that included the Shannon
opinion, and illustrate the difficult problems com-
ing from diverse lower court and Supreme Court
decisions on various aspects of civil rights relat-
ing to site selection. Although carefully consid-
ered, the criteria are sufficiently general that
discretion remains partly in the local processing
office for application in specific cases.

A Federal court of appeals held that these
Project Selection Criteria were not retroactive,
and sustained the legality of a HUD commitment
to insure a section 236 mortgage on a rental
housing project for moderate income families in
an urban renewal area in Chicago.’® Although
those criteria were based on constitutional prin-
ciples, their specific requirements were held not
to be retroactive for the purpose of determining
constitutionality and other validity. The HUD ac-
tion on mortgage insurance was upheld on the
theory that it represented a reasonable balance
of the need for housing against the risk of
greater racial concentration.

Another direct impact of an equal opportu-
nity decision on HUD was Gautreaux V.
Romney * in 1971, in which a Federal court of
appeals held the Secretary of HUD in violation of
the due process requirement of the Fifth Amend-
ment because of his approval of, and assistance
to, public housing projects in Chicago that fur-
thered the concentration of minority housing. The
case was remanded to the district court for ac-
tion with the suggestion that a decree requiring
the Secretary to use his “best efforts” to im-
prove the condition might be adequate. Instead,
the lower court decreed that the Secretary must
withhold $26 million in Model Cities funds from
the city until the Chicago Housing Authority
complied with an earlier decision of the court on
site selection and construction of public housing.
That decree, in turn, was reversed by the court
of appeals on the grounds that it did not follow
the prior decision, and that the Model Cities pro-

18 Southeast Chicago Commission et al. v. HUD et al., United
States Court of Appeals, 7th Circuit, 488 Fed. 2d 1119 (1973)
19 Gautreaux v. Romney, 448 Fed. 2d 731 (1971)
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gram was only partly related to public housing
construction.??

As a further result of the above court deci-
sions, HUD has issued affirmative fair housing
marketing regulations, applicable to all FHA
mortgage insurance programs, which require ap-
plicants to agree to carry on an affirmative pro-
gram to attract buyers or tenants of all minority
and majority groups.

Although the regulations affecting equal op-
portunity in employment are primarily the re-
sponsibility of the Department of Labor, HUD’s
housing and other programs have felt the sub-
stantial impact of court decisions on these regu-
lations, through the need to suspend construc-
tion and otherwise. In a case involving the
so-called Philadelphia Plan, a Federal court of
appeals approved the use of goals in hiring mi-
nority construction workers where the contractor,
under a federally assisted construction contract,
was merely required to exercise good faith to at-
tain those goals and required not to discriminate
in employment practices (Contractors Ass’n. of
Eastern Pa. v. Secretary of Labor 2%).

Judicial decisions in the housing equal op-
portunity field affect not only administrative ac-
tions by agencies, but their legislative proposals
and the enactments of the Congress as well.
Their effect on civil rights acts has been men-
tioned. In recent years there has been a special
emphasis on housing for low and moderate in-
come families—throughout the central city, in
suburban areas, and in new communities—the
underlying thrust of which is to seek a greater
proportion of housing for minorities, because mi-
nority groups have a much heavier proportion of
low income families than does the general popu-
lation. (See ““‘Evolution of Federal Legislative Pol-
icy in Housing: Housing Credits,” Semer and
Zimmerman, DHUD, 1973.)

In that connection, a Federal court of ap-
peals recently held that HUD and certain other
agencies authorized ‘‘to sue and be sued” may
be liable in damages for their actions in violation
of the Civil Rights Act of 1966. In that case
(Baker v. F & F Investment Company and FHA) **
minority homeowners in Chicago brought action
for damages on the alleged grounds that they
were compelled to purchase their homes under
mortgage financing as a direct result of discrimi-
natory housing practices. They claimed that HUD

2 Gautreaux v. Romney, 457 Fed. 2d 124 (1972)

21 Contractors Ass'n. of Eastern Pa. v. Secretary of Labor, 442 Fed.
2d 159 (1971)

22 Baker et al v. F & F Investment Company and FHA et al., United
States Court of Appeals, 7th Circuit (No. 72-2036) (1973)
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and other agencies knew of and perpetuated
residential racial segregation in Chicago through
mortgage insurance and other policies and prac-
tices over a period of years.

A Current Conflict of Equal Opportunity
Principles: A recent further development in court
cases beyond the Gautreaux and other related
decisions appears to present a most complex
problem that will have a broad and major effect
on the Government’s efforts to bring housing
benefits to all on an equal basis. This problem is
a logical result of the inherent possibilities of
conflict between two concepts of minority rights
that have been recognized by the courts: (1) On
the one hand, the rights of individual members
of minority groups to specific housing accommo-
dations or other benefits through the elimination
of discrimination; and (2) on the other, the right
of a minority group, as a whole, to the ultimate
benefit of integration in housing. These cases in-
volve situations where there may be no discrimi-
nation against any individuals of a minority race,
but where the continuation of existing priorities
or other benefits for them threaten to concen-
trate members of that race to the point of main-
taining or reestablishing racial segregation.

One such case was Otero v. New York City
Housing Authority *3 in 1973, in which a Federal
court of appeals reversed a district court grant
of summary judgment enjoining the housing au-
thority from renting apartments in a public hous-
ing project to others than former occupants of
the urban renewal site on which the project was
built until all site occupants applying for apart-
ments had been accommodated. The majority of
those occupants were minority persons, and the
priority given them followed the housing authori-
ty’s regulations. The court of appeals held that
the summary judgment was precluded where
genuine issues of material fact existed as to
whether nonwhite concentration in the project
would have a “tipping” effect that the authority
could avoid by suspending its priority regulation.
Strict application of the priority would have re-
sulted in the project having an 80 percent non-
white population, while the alternative proposed
by the authority would have reduced that per-
centage to 40 percent by admitting whites who
had not been site occupants.

Thus, the court in that case applied equal

opportunity principles to tenant selection that
had been applied earlier to project site selec-

2 Otero v. New York City Housing Authority et al., 484 Fed. 2d

1122 (1973)
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tion, and, in doing so, cut deeply into existing
regulations already put into effect for the pur-
pose of assuring equal opportunity through non-
discrimination in selecting tenants in public
housing. The appeals court held that the Fair
Housing Act of 1968 (42 U.S.C. secs. 3601 and
3608(d)(5)) imposed a duty on the Secretary of
HUD and, through him, on local housing authori-
ties to act affirmatively to achieve fair housing.
That was held to include the duty to foster and
maintain racial integration. The court said:

The authority is obligated to take affirmative steps to
promote racial integration even though this may in some
instances not operate to the immediate advantage of some
non-white persons . .. we hold that to the extent that [the
priority for site occupants] conflicts with the authority's
duty to integrate, the latter prevails and that the authority
may limit the number of apartments to be made available
to persons of white or non-white races . . . where it can
show that such action is essential to promote a racially
balanced community and to avoid concentrated Tracial
pockets that will result in a segregated community. {Em-
phasis added.)

In so ruling, the court recognized that the
Fair Housing Act of 1968 was designed primarily
to prohibit discrimination in ,the sale, rental,
financing, or brokerage of housing, but that a
duty was also placed on HUD and local housing
authorities to give consideration to the impact of
public housing on the racial concentration in the
area. Thus, the decision places responsible pub-
lic officials in the difficult position of having to
determine in each case where the line must be
drawn legally, giving the proper balance to each
conflicting principle. All factors relevant to racial
composition of the area and future imbalance of
races would be subject to review by the courts.

The recent case of Jeffrey Hart et al. v. The
Community School Board of Brooklyn et al. v.
HUD et al.*t involved the same two conflicting
principles of equal housing opportunity, and re-
sulted in a decree against HUD having very seri-
ous implications for shaping the administration
of all public housing projects and possibly other
federally assisted housing. The decision of the
Federal district court in that case held (January
28, 1974) that the community school board was
“liable” to plaintiff students for unlawfully oper-
ating a segregated school, and that housing au-
thorities (State, local, and Federal) were “liable”
to those students because they helped maintain
the segregation in the school through their ad-
ministration of public housing projects in the
area.

# Jeffrey Hart et al. v. The Community Schoo! Board of Brooklyn
et al. v. HUD et al., (U.S.D.C., Eastern Division of New York,
Civil Action 72C.1041) (1974)

The racial balance in the school at issue,
the Mark Twain Junior High School of Coney Is-
land, changed drastically from 1962 to 1973; the
proportion of white students dropping from 81
percent to 18 percent. The city, State, and Fed-
eral governments, individually and together, had
sponsored and managed many publicly assisted
housing projects and multi-family developments
in the school district. Over 3,000 units of public
housing had been built in Coney Island, and an
additional 4,000 were planned or under construc-
tion. Not surprisingly—and except for public
housing built for the elderly—the proportion of
white population in public housing dropped simi-
larly to that of white students in the Mark Twain
school.

The court concluded that a major cause of
this racial imbalance was the regulation of the
New York City Housing Authority that gave first
priority to former site residents of urban renewal
areas. (A priority, it should be noted, that is still
explicitly recognized in the Federal public hous-
ing statute, and which indeed was at one time
mandatory in that law.) As displaced white fami-
lies generally fare better than minorities in find-
ing new housing, a disproportionate number of
nonwhites apply for public housing. The occu-
pants of new units of public housing in the early
1970’s were therefore overwhelmingly minority
families. The court stated that ‘the sequence
tended to discourage middle class families who
observed what appeared to be a precipitous pol-
icy of tipping.” This was held to be particularly
true with respect to white families with school-
age children who might otherwise have rented or
purchased housing in the area serviced by the
school. As residential segregation was the result
of State action, then the school board’s use of a
residential criterion, as in this case, was said to
be double discrimination.

The court thus found a vicious circle of ac-
tion—racially segregated schools, contributing to
residential segregation, contributing to racially
segregated schools. The court held this unconsti-
tutional to the extent of State action by Federal,
State, and local housing authorities, as well as
by school officials. Great reliance was placed on
the decision in the above case of Otero v. New
York City Housing Authority as to the responsi-
bility of housing officials to eliminate segregation
in housing. That was held to mean that ‘“the
State must act to eliminate de facto racial imbal-
ance unless it is clearly unpractical to do so.”

In remedying the racial segregation at the
school, the court held it had the power and duty
to require not only the school board to act, but
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other agencies of the State as well, including the
New York City Housing Authority. The court
looked on the obligation of the State as a whole,
and its responsibility for the several local public
authorities that were involved in producing the
unconstitutional resuits. Similarly, the court de-
cided that Federal housing authorities are under
the same compulsion to avoid segregated hous-
ing, and that the court had the power to require
action by them too to carry out their responsibil-
ity in this regard. Not*hing effective could be
done, said the court, without the active participa-
tion of the Federal Government.

Accordingly, the court decreed that, in con-
junction with the preparation of a plan by State
and local officials for elimination of segregation
in the school, housing officials of the city, State,
and Federal government shall provide a joint
plan (within a prescribed time) to remove the ra-
cial imbalance in public housing in Coney Island.
The decision said:

Renting and construction patterns shall be modified to
encourage substantial numbers of whites and middle class
families with children to move into buildings constructed
with the aid of public funds. Plans should include advertis-
ing and inducements to encourage persons such as mem-
bers of unions, policemen, firemen and other civil servants
to move into the area with their families to stabilize its
population.

The court quoted the holding in the Otero
decision that the housing authority’s obligation
fo integrate prevailed over any conflict with its
regulation giving occupancy preference in public
housing to former residents of urban renewal
sites.

Although the Government is not appealing
this decision in the Hart case, Federal adminis-
trative officials recognize its potential for affect-
ing actions by other courts to the extent of
drastically changing the administration of all ex-
isting and new public housing projects assisted
by the Federal Government, and possibly other
federally assisted housing.

A final significant development bearing on
the relationship of court decisions and program
administration in connection with the cases just
discussed should be noted. In many of them, the
courts did not simply hand down decisions and
decrees, but retained active jurisdiction over the
controversies in order to assure that the courts’
orders were carried out both in letter and spirit.
Thus, to a degree generally unusual in judicial
practice, these courts have undertaken not only
to declare and clarify the law, but to assume a
considerable degree of supervisory responsibility
for fts faithful execution.
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Protecting Against Local Government
Actions That Would Thwart Federal
Program Objectives

The current judicial decisions of this type
which have impact on Federal programs relate
chiefly to equal opportunity issues, and to the
rights of the poor who need low income housing,
especially rental accommodations.

Racial Bias: The courts generally have held
that local governments may not interfere with the
production of federally assisted low and moder-
ate income housing by racial discriminatory zon-
ing or similar practices, regardless of whether
the actions of local officials were racially moti-
vated. Thus, a district Federal court he!ld uncon-
stitutional an attempt by a city to block a feder-
ally assisted low income housing project for
Negroes by first zoning the area as a park and
later refusing sewer connections—Kennedy Park
Homes Association, Inc. v. City of Lackawanna,
New York 2

In the case of Dailey v. City of Lawton,
Oklahoma ¢ a Federal court of appeals held
that a refusal to grant a building permit and a
zoning change tc permit a low income housing
project to proceed Vviolated the Fourteenth
Amendment to the Constitution—racial motiva-
tion was found in that case. A similar decision
was given in Crow v. Brown,}” involving a
turnkey public housing project near Atlanta, Ga.,
where a Federal court of appeals held that the
only basis on which the county denied building
permits was the belief that the housing would be
occupied by blacks in a predominantly white
area. A similar decision in Morales v. Haines ?®
involved section 235 housing.

In the Supreme Court decision of Nellie
Hunter v. Edward Erickson,?® an ordinance of
the City of Akron, Ohio, was held in violation of
the Fourteenth Amendment because it required a
special type of referendum as a condition to the
“fair housing ordinance” becoming effective.
That was said to place a special procedural bur-
den on racial minorities.

Two decisions of a court of appeals dealt
with racially segregated housing patterns in
Cleveland, Ohio: Banks v. Perk3® and Mahaley
v. Cuyahoga Metropolitan Housing Authority.3t
The former held that future public housing sites
2 Kennedy Park Homes Association, Inc., v. City of Lackawanna,

New York, 436 Fed. 2d 108 (1970)

2 Dailey v. City of Lawton, Oklahoma, 425 Fed. 2d 1037 (1970)
2 Crow v. Brown, 332 Fed. Supp. 382 (1971)

* Morales v. Haines, 349 Fed. Supp. 684 (1972)

2 Nellie Hunter v. Edward Erickson, 393 U.S. 385 (1969)

% Banks v. Perk, 341 Fed. Supp. 1175 (1972)

3L Mahaley v. Cuyahoga Metropolitan Housing Authority, 355 Fed.
Supp. 1257 (1973)
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must be located outside the city’s area of racial
concentration, and that the absence of racial cri-
teria in the local housing authority’s site selec-
tion procedure violated the Fourteenth Amend-
ment. The need to build low income housing
outside of the city confronted the local housing
authority with the problem dealt with in the sec-
ond decision—the refusal of suburban govern-
ments to enter into cooperation agreements re-
quired by Federal law as a condition to aid for
public housing projects. The court held such re-
fusals, if without logical basis, constitute racially
discriminatory actions, and ordered the housing
authority to prepare a plan for scattered sites in
the suburbs.

The effectiveness of such court action de-
pends on more than just the initial decision, as
was shown by the experience of the courts and
local agencies involved in the several Gautreaux
decisions in Chicago (some of which are cited
above). There the U.S. district court in Gautreaux
v. Chicago Housing Authority 32 held in 1969 that
the public housing program of the city was being
maintained on a racially discriminatory basis
with respect to site selection and tenant assign-
ment. A “preclearance” procedure with the ald-
erman of the ward of the proposed housing proj-
ect was especially condemned as a method of
excluding Negroes from white areas and produc-
ing a highly concentrated number of public
housing projects. The court prescribed specific
requirements for sites of future public housing in
the city with fixed percentages of units in rela-
tion to minority concentration. That decision was
upheld by the court of appeals.®® Thereafter the
district court was in a running battle with city of-
ficials and forced to issue specific decrees* on
the administrative steps the city and the Chicago
Housing Authority must take to proceed with
public housing. Officials of HUD were involved,
as reflected in litigation discussed earlier.

In a more recent action (September 11,
1973), the district court denied a motion by the
plaintiff to require the Chicago Housing Authority
and HUD to plan and fund low rent public hous-
ing projects for the entire metropolitan area, the
motion being based upon court decisions involv-
ing school integration on a metropolitan basis.
However, the court did direct HUD to use “its
best efforts,” and cooperate with the Chicago
Housing Authority, to increase the supply of pub-

32 Gautreaux v. Chicago Housing Authority, 296 Fed. Supp. 907
(1969)

3% Gautreaux v. Chicago Housing Authority, 436 Fed. 2d 306 (1970),
certiorari denied 402 U.S. 922 (1971)

3% Gautreaux v. Chicago Housing Authority, 342 Fed. Supp. 827
(1972); 363 Fed. Sup. 690 (1973)

lic housing within the City of Chicago, consistent
with applicable laws, regulations, and court
decrees.?® That decision is being appealed by
both sides.

Discrimination Against Poor: Where no ra-
cial bias exists, the role of the courts in protect-
ing the poor against discriminatory housing ac-
tions by local governments is much - less
extensive and more loosely defined. Some deci-
sions have been recorded, however.

The Pennsylvania Supreme Court held, for
example, in the Appeal of Kit-Mar Builders,
Inc.?¢ that a township’s 2-acre or 3-acre single
family zoning was unconstitutional. It stated that
a township could not arbitrarily decide who
would live in its boundaries, while disregarding
the interests of the entire area. Similarly, the
same court held in the Appeal of Girsh 37 that a
township zoning scheme that excluded apart-
ments was unconstitutional. The court stated that
such action amounted to zoning out the people
who would be able to live in the township if
apartments were available.

A court of appeals in Southern Alameda
Spanish Speaking Organization (SASSO) v. City
of Union City, California ®® ruled on a city’s zon-
ing requirements that allegedly made it impossi-
ble to provide adequate housing for low income
families. The court refused to hold the ordinance
illegal until after a period of experience, but said
it may well be that a city is legally obligated to
see that its plan accommodates the needs of low
income families.

Assistance to the provision of public hous-
ing under existing cooperation agreements be-
tween a local housing authority and the city was
provided by two recent decisions involving
Cleveland, Ohio—Cuyahoga Metropolitan Hous-
ing Authority v. City of Cleveland * (two sepa-
rate decisions carrying the same name in 1972
and 1973).

Perhaps the leading case in this area is
James v. Valtierra,®* in which the Supreme
Court of the United States upheld a referendum
(a required procedure under the State constitu-
tion) deciding against a public housing project in
San Jose, Calif. (Referenda are very common
procedure in California.) There was no proof of

3 Ibid.

38 The Appeal of Kit-Mar Builders, Inc., 268 Atl. 2d 765 (1970)

37 The Appeal of Girsh, 263 Atl. 2d 395 (1970)

38 Southern Alameda Spanish Speaking Organization v.
Union City, California, 424 Fed. 2d 291 (1870}

3 Cuyahoga Metropolitan Housing Authority v. City of Cleveland,
342 Fed. Supp. 250 (1972); 474 Fed. 2d 1102 (1973) (separate
cases with same name)

40 James v. Valtierra, 402 U.S. 137 (1971)

City of
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racial discrimination. The Court held the State
had the right to require a referendum on a mat-
ter, such as public housing, that involved local
public expenditures and actions.

This case is widely cited as authority for the
proposition that the equal protection clause of
the Fourteenth Amendment does not protect the
poor, as such, against housing discrimination,
and the case provided support, in part, for the
President’s July 11, 1971, statement on Federal
policies relative to equal opportunity in housing.

Actually the Court was particularly careful in
that case to limit its decision to the facts in-
volved, relying heavily upon the referendum pro-
cedure (especially because of its great usage in
California) as well as the local government in-
volvement in a public housing project. The Court
said “ . . . a lawmaking procedure that ‘disad-
vantages’ a particular group does not always
deny equal protection” (emphasis added), thus
distinguishing the case from those involving “in-
vidious” and “arbitrary” classifications which
have traditionally been held in great numbers to
violate the Equal Protection clause. It seems rea-
sonable to assume that a classification by social
or economic strata in housing could be of such
a nature that it would be held to meet the tradi-
tional “invidious or arbitrary” tests. If so, there
is a basis for much further judicial impact on
local agency actions affecting housing.

Determining Validity of Impounding Housing
Program Funds

Because of the attention being given to this
subject currently, its importance is rather gener-
ally recognized. Much of the relevant litigation is
still pending.

The validity of executive branch action in
suspending housing programs and impounding
housing funds was brought directly into issue in
the case of Commonwealth of Pennsylvania et al.
v. James T. Lynn et al*' in the U.S. District
Court for the District of Columbia. Plaintiffs
brought a class action, on behalf of all appli-
cants for Federal financial assistance under the
section 235, the section 236, and the rent sup-
plement subsidy housing programs, to obtain in-
junctive relief to compel James T. Lynn, Secre-
tary of Housing and Urban Development, and
Roy L. Ash, Director of the Office of Manage-
ment and Budget, to begin reprocessing pending

41 Commonwealth of Pennsylvania et al. v. James T. Lynn et al.,
362 Fed. Supp. 1363 (1973); U.S. Court of Appeals, D.C., No.
73-1835; Supreme Court of the United States, October Term,
No. A.230 (1973)
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or new applications for such assistance, which
were suspended by the Secretary on January 8,
1973.

On July 23, 1973, Judge Charles Dickey filed
his decision in the case, upholding the standing
of the plaintiffs to bring the class action, and
holding unlawful Secretary Lynn's suspension of
the programs on January 8, 1973 and his refusal
to accept new applications or process applica-
tions pending on that date. The court enjoined
the Secretary from refusing to accept new appli-
cations or to process existing applications in ac-
cord with his own regulations, and ordered him
to approve and complete the processing of those
projects found by him to be qualified under
those regulations. (A motion by Director Roy Ash
for dismissal as to himself was granted on the
alleged ground that the OMB does not, as a
technical matter, “apportion” obligational author-
ity to enter into commitments such as those in-
volved in these programs.)

The court decision in that case was based
on a conclusion that the provisions of several
enactments amounted to a mandate by the Con-
gress that subsidy housing programs must con-
tinue without suspension, and that under the
Constitution only the Congress can change that
requirement. The court rejected defendant’s ar-
gument that suspension and impounding are a
proper exercise of discretion pending a further
reevaluation of the programs that presented diffi-
culties of administration consistent with congres-
sional intent.

For that conclusion, the court relied heavily
on language in the Declaration of National Hous-
ing Policy in the Housing Act of 1949 calling for
“the realization as soon as feasible of the goal
of a decent home and a suitable living environ-
ment for every American family,” and the state-
ment that:

. . The Department of Housing and Urban Develop-
ment . . . shall exercise (its) powers, functions, or duties
under this or any other law, consistently with the national
housing policy declared by this Act and in such manner as
will facilitate sustained progress in obtaining the national
housing objectives hereby established.

Subsequent congressional actions, including re-
peated appropriations, were cited by the court
as showing a continuing intent to the same ef-
fect. Special emphasis was also given to the na-
tional housing goal in the Housing and Urban
Development Act of 1968, prescribing a specific
goal in terms of units to be produced, especially
the goal for housing for low income families, and
the declaration that the highest priority be given
to that housing. The court specifically held that



the discretionary powers of the executive branch
under Article Il of the Constitution do not in-
clude authority to terminate or suspend indefi-
nitely a statutory program, such as involved
here, for the reason that Congress may see fit to
alter it later.

The above case has been appealed by Sec-
retary Lynn to the U.S. court of appeals. A stay
of judgment was denied by the district court and
by the U.S. Court of Appeals for the District of
Columbia, but Chief Justice Burger granted a
stay, and by a vote of 8 to 1, the Supreme Court
denied a motion to vacate that stay.*? That
meant, of course, that suspension of the pro-
grams could continue pending a decision on the
merits by the U.S. court of appeals. The appeal
has been argued in that court but no decision
has been rendered. (Since this section was writ-
ten, the circuit court handed down a decision re-
versing the trial court and sustaining the position
of the Government.)

During the week following the above deci-
sion by Judge Charles Dickey, he also held
unlawful the suspension of similar subsidy hous-
ing programs of the Farmers Home Administra-
tion (section 502 and section 512) on the same
grounds as expressed in the above decision
(Willard La Verne Pealo, et al. v. Farmers Home
Adminjstration, et al.).#3 The Government de-
cided not to appeal that decision, and the Farm-
ers Home Administration resumed processing ap-
plications under those programs.

In the pending case of Augusto Guadamuz,
et al. v. Roy L. Ash, Earl M. Butz, and James T.
Lynn* prospective beneficiaries under the Sec-
tion 312 Rehabilitation Loan Program of the De-
partment of Housing and Urban Development
and the Rural Environmental Assistance Program
of the Department of Agriculture seek to compel
the defendants to- fund the programs at the maxi-
mum levels authorized by the Congress. On June
29, 1973, Judge Thomas A. Flannery granted pre-
liminary injunctive relief, ordering that the
“court’s order shall constitute documentary evi-
dence of an obligation of the United States” of
the appropriated funds under the section 312
program of HUD that were impounded by the de-
fendants. Unless obligated by June 30, 1973,
those funds would have lapsed by statute. The
court indicated that its action would preserve the
opportunity for the court to decide the important

4 |bid.

48 Willard La Verne Pealo et al. v. Farmers Home Administration
et al,, 361 Fed. Supp. 1320 (1973)

# Augusto Guadamuz et al. v. Roy L. Ash, Earl M. Butz, and James
T. Lynn, 368 Fed. Supp. 1233 (1973)

issue on the merits, and that substantial ques-
tions had been raised as to the powers of the
defendants to impound the funds. (The Rural En-
vironmental Assistance Program was not in-
cluded in this action as its funds did not lapse
June 30, 1973.)

In 1972, a U.S. district court, in the case of
Housing Authority of the City and County of San
Francisco v. HUD,* refused to take action to
force the release of impounded urban renewal
funds which were needed by the housing author-
ity for its development programs for public hous-
ing. The court found that no statutory language
required by the executive branch to spend the
designated amount of funds appropriated, and
said the plaintiff was asking the court to deter-
mine when the President’s conceded discretion-
ary authority becomes an abuse of discretion.
The court held that, in the absence of justiciable
standards for making that determination, the
issue is a political one for resolution by the Con-
gress.

A case that received much public attention
(State Highway Commission of Missouri v. John
Volpe, etc., and George Schultz) *¢ had only lim-
ited re.evance to housing programs because of
unusual language in the applicable statute relat-
ing to State highway funds. (The court held that
language in the statute was precatory and not
mandatory—meaning, in effect, that it was the
sense of the Congress that the funds in question
not be impounded or withheld from obligation.
However, the court relied primarily on the spe-
cific statutory apportionment procedure, by DOT
for the States, preceding the appropriation, and
the provision that if a State’s highway program is
approved under that procedure there s
“deemed” to be a contract to pay the State’s
proportionate amount of the appropriated funds.)

A case involving another program is rele-
vant to housing fund impoundment, but also
turned on special language in the authorizing
statute. Local 2677, American Federation of Gov-
ernment Employees v. Phillips +7 held illegal the
actions by the Acting Director of OEQ to discon-
tinue funding community action agencies and to
abolish OEO. Such actions were held to be con-
trary to the specific language of a 1972 amend-
ment prescribing that the community action
agencies “shall” continue through June 30, 1975.

4 Housing Authority of the City and Counly of San Francisco V.
HUD, 340 Fed. Supp. 654 (1972)

10 State Highway Commission of Missouri v. John Volpe and
George Schultz, (U.S. Court of Appeals, 8th Circuit, No.
4273), 41 L.W. 2539 (1973)

$7 Local 2677, American Federation of Government Employees v.
Phillips, 358 Fed. Supp. 60 (1873}
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That unusual language was held to prevail over
budgetary or other executive actions. The court
said the Congress could terminate the program
either by changing the law or by not appropriat-
ing funds for it; Congress has done neither.

Determining Compliance with a Non-Housing
Federal Objective—Environmental
Protection

The impact of the National Environmental
Policy Act of 1969 (42 U.S.C.A. 4332), as inter-
preted by the courts, is analogous in a sense to
many other results of court decisions that have a
pervasive effect on housing program operations,
such as decisions on due process or other pro-
tections of individual rights. But decisions on en-
vironmental protection are much more than that.
Just as equal opportunity requirements added an
additional objective to housing programs, so did
environmental protection, but the latter is some-
what different in that its objectives are not quite
so related to housing as such.

It also has been said that one initial impact
of this act as interpreted by the courts has been
an unprecedented disturbance to orderly project
operations under HUD and other programs. To
the extent that this objection is correct, it may
well have been due, at least in considerable
part, to inadequate consideration being given in
all quarters to the significance of the original
legislation when it was being considered and en-
acted.

One initial impact of the decisions of lower
courts in this field is uncertainty—as often oc-
curs when there are conflicting objectives of a
controversial nature. This can be illustrated by a
few decisions. One is the recent decision in San
Francisco Tomorrow v. George Romney,*® hold-
ing that HUD had not violated the act by enter-
ing into two amendments to an urban redevelop-
ment contract without filing an Environmental
Impact Statement (which is required by the act
in connection with each “major Federal action”).
The amendments increased the amount of grants
for urban redevelopment and the amount of
grants for relocation activities in connection with
it, which the court refused to consider as
“major”’ Federal actions inasmuch as they car-
ried out the original loan and grant contract that
constituted the major Federal action. The same
decision, however, held that HUD violated these
provisions of the act by approving a change in
another redevelopment project from “an in-

4 San Francisco Tomorrow v. George Romney, 342 Fed. Supp. 77
(1972); 472 Fed. 2d 1021 (1973)
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dustrial park project to a neighborhood develop-
ment program.”

The decision of Benjamin Jones v. James
Lynn** held otherwise, in a case involving the
Fenway Park Urban Renewal Project in Boston,
Mass. which had been approved in 1967 but was
still substantially incomplete. The court of ap-
peals remanded a district court decision that had
denied injunctive relief under the act on the
basis that amendments to the original urban re-
newal contract to increase relocation grants and
a temporary loan authorization did not constitute
“major Federal actions.” The court of appeals
held that the amendments could be major Fed-
eral actions that affect the environment through
changes in relocation and otherwise. It continued
a temporary stay of construction pending the
district court’s reexamination and detailed find-
ings on relevant factors. The decision also con-
tained the suggestion to the district court that, if
planning indicates the need for further financial
assistance, the court should “order HUD” to
conduct an environmental study of the entire
project to determine what changes can still be
made and to inform the community of what the
impact will be, what adverse effects cannot be
avoided, and what irretrievable commitments of
resources are involved when the plan is fulfilled.

The recent decision in Brotherhood Blocks
Association of Sunset Park v. Secretary of
HUD %° involved a proposed auction of 182 prop-
erties in Kings County, New York, that had been
acquired by the Secretary under the home mort-
gage insurance programs and had not been sold
under previous offers. The properties were once
improved, but the buildings had been demo-
lished; they were largely scattered sites, and
they were in rundown parts of the area. In ac-
cordance with its issuances, HUD had prepared,
in connection with the proposed sale, a special
environment clearance (or ‘negative impact
statement”) which concluded that an environ-
mental impact statement under the National En-
vironmental Policy Act was unnecessary because
the sale would simply substitute one owner for
another and not affect the environment.

The court held that the clearance document
was inadequate because the public, including in-
dividual community groups, was not given a
voice in framing the decision, and that the public
was entitled to advance notice of the sale and
an opportunity to submit relevant data. The bulk
4 Benjamin Jones v. James Lynn, 354 Fed. Supp. 433 (1973); 477

Fed. 2d 885 (1973)
5 Brotherhood Blocks Association of Sunset Park et al. v. Secre-

tary of HUD v. United Block Assoclation, Combined Block
Association, 474 Fed. 2d 1336 (1973)



sale of so many properties—as distinguished
from individual sales—was held to constitute a
“major Federal action” requiring public partici-
pation or the preparation of a special environ-
mental impact statement under the act. It had
been alleged that the auction sale would resuit
in purchase by speculators who would hold the
land undeveloped and thus contribute to further
urban decay in the area. The court stated public
participation in the proposed sale might have re-
sulted in an acceptable alternative.

That decision may be compared to another,
Nucleus of Chicago Homeowners Association v.
James Lynn,”* in which the court concluded that
a similar “negative impact statement” was ade-
quate in the case of a proposed public housing
project. It had been alleged that the environment
of the project would be adversely affected by its
tenants, because public housing tenants are
prone to crime, violence, and other undesirable
qualities. The court held that “environmental im-
pact,” within the meaning of the act, cannot be
reasonably construed to include a class of per-
sons per se, and therefore the social and eco-
nomic characteristics of the potential occupants
of public housing are not decisive in determining
whether an environmental impact statement is
required under the act. The court also pointed to
conflicting evidence given in the case on the
subject, and expressed doubt as to whether psy-
chological and sociological effects upon neigh-
bors lend themselves to measurement.

Charting Course Through Conflicting Laws

One of the major contributions of the judici-
ary to Federal programs such as housing is the
resolution of conflicting, or apparently conflict-
ing, statutes applying to program operations.
Such conflicting statutes can be of widely differ-
ent types: different provisions in a single Federal
enactment, in separate Federal statutes, in sepa-
rate State statutes within the same or different
States, or in a Federal and a State statute. One
of the best examples involves the separate sov-
ereign powers of the State and the Federal Gov-
ernment, as indicated below in two very recent
decisions.

The case of Charles Baker v. William
Donovan 52 dealt with the apparently conflicting
statutes and regulations of the Federal Govern-
ment and the State to fix rentals in a local public

5L Nucleus of Chicago Homeowners Association et al. v. James
Lynn, (U.S.D.C., Northern District of lllinois, Eastern Division,
No. 72-C.1197) (1973)

52 Charles Baker et al. v. Willlam Donovan, Supreme Court of
Rhode Island (No. 1645-appeal) (1973)

housing project financed by the Federal Govern-
ment. Tenants in a public housing project of the
City of Newport, R.l,, whose rentals were being
adjusted upward with their incomes in accord-
ance with usual procedures under contracts pur-
suant to the U.S. Housing Act of 1937, claimed
that such action violated a State rent-freeze stat-
ute. It was alleged especially that the rent in-
crease violated a provision of the State statute
specifically prohibiting a housing authority from
increasing any rental on the basis of an increase
in family income for a period of one year after
such increase in income. The State law also said
that the statute should apply only where not in-
consistent with the U.S. Housing Act of 1937 and
regulations thereunder. However, the applicable
Federal contract provided that income limits and
rents fixed by the local housing authority must
meet the requirements of local laws. It was also
contended that the Federal statute was silent on
the specific time when rent increases were to
take effect, and therefore the State law, which
was specific on the matter, should prevail.

The Supreme Court of Rhode Island held
that the rent increases in accordance with Fed-
eral law were valid, and that the State rent-
freeze provisions did not prevail. It was found
that silence in the Federal statute on the specific
time of the rent increase was not controlling, as
the court would look to the entire statute to de-
termine its intent, and the core of its philosophy
was the adjustment of rentals to incomes, both
in cases of increases and decreases. It was un-
reasonable, said the court, to ascribe “to the
Federal lawmakers an intention to allow their
own work to be rendered inefficacious and nuga-
tory by state law.”

The case of Housing Authority of the City of
New Haven v. Dorsey % dealt with an alleged
conflict of State and Federal law concerning ten-
ants in a public housing project serving on the
board of commissioners of a local housing au-
thority. The commissioners constituted the gov-
erning body of the housing authority in the case.
It had been created by the city pursuant to State
law, and owned and managed the public housing
project.

The State attorney general had ruled that
two public housing tenants serving as commis-
sioners of the housing authority were holding
office in violation of a State statute prohibiting
such commissioners from ‘“‘acquiring any inter-

53 Housing Authority of the City of New Haven et al. v. Donald
Dorsey, Commissioner, Department of Communitly Affairs et al.,
288 Atl, 2nd 446 (1972), certiorari denied by Supreme Court
of United States (41 L.W. 3661; Aiso 42 L.W. 3010 and 3306)
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est, direct or indirect, in any housing project.”
Those commissioners claimed that Federal law
and regulation required that public housing ten-
ants be made eligible to serve as commissioners
and that under the doctrine of Federal suprem-
acy, the Connecticut law must bow to Federal
statutes and contracts, citing a 1970 amendment
to the U.S. Housing Act of 1937:

It is the sense of the Congress that no person should
be barred from serving on the board of directors or similar
governing body of a local public housing agency because
of his tenancy in a low rent housing project.

The Supreme Court of Connecticut upheld
the attorney general’s position, relying on the
State legislature’s acquiescence in that position
by not amending, at subsequent sessions the
statute he interpreted. That court also pointed to
the common law conflict of interest inherent in a
commissioner acting on matters affecting his
personal interest, such as establishing the
amount of rentals for units in the project. The
court held that the “sense of the Congress” pro-
vision did not make it mandatory that States per-
mit tenants to be commissioners, pointing to an-
other declaration in the U.S. Hnusing Act of 1937
that purports to “vest in the local public housing
agencies the maximum amount of responsibility.”

The Supreme Court of the United States
denied certiorari in that case.®*

Decisions Affecting Program Operations

This category is the least dramatic and per-
haps the most pervasive of all. It is least dra-
matic because it does not necessarily deal with
whether a program can go forward at all, or
whether it does so with its broad scope or fair-
ness, but only with the way in which it goes for-
ward. It is the most pervasive category because
of the countless constitutional and legal issues
that may affect day-to-day operations. Further,
while the impact of this category of judicial deci-
sions is not necessarily dramatic, it may in some
cases prove to be dramatic—to the extent of
greatly delaying major projects, or adding signifi-
cantly to program cost, or radically altering the
direction of a program for better or worse.

Because of the virtually unlimited numbers
of cases that affect program operations, the dis-
cussion under this category will be limited to a
few examples relating to due process in evic-
tions and rent increases, grievance procedures,
relocation rights, freedom of information, and ad-
ministrative actions.

54 |bid.
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Tenant Due Process Rights: In the 1930's
managers of low rent public housing projects
were generally told by local public housing
agency lawyers that evictions of tenants could
be legally governed by the same procedures as
those customarily governing evictions from pri-
vate housing. That is to say, when a tenant was
evicted for nonpayment of rent, or disturbing the
peace of other tenants, or for other apparently
good reasons, there was no need for formal no-
tices, hearings, findings of fact, or other formal
procedural safeguards associated with govern-
mental action. The local public housing agency
was considered to be acting in a “proprietary”
rather than governmental capacity. Regardless of
whether this advice was sound when given, it
was followed for many years and seldom chal-
lenged. When procedural safeguards were ap-
plied to eviction proceedings, it was done as a
matter of discretion rather than in recognition of
tenants’ rights.

More recently, judicial decisions have held
that the tenants of public housing are entitled to
governmental due process in eviction proceed-
ings. In one case arising in New York, the ten-
ant was held to be entitled to a written statement
of the charges against him, a copy of applicable
rules and regulations, access to all information
contained in a folder which might be relied on
by the board hearing his case, the right to con-
front and cross examine those who supplied the
information against him, an impartial hearing ex-
aminer, and a decision with findings of facts and
reasons.

In other cases, the courts have extended
some of the due process requirements applica-
ble to public housing to governmentally subsi-
dized private housing. Thus, a Federal district
court in Massachusetts ¢ extended to a tenant
of a privately owned housing project assisted by
a low-interest-rate loan under the National Hous-
ing Act (section 221 (d)(3)), and by partial local
real estate tax abatement, the right to notice as
to the grounds of his eviction, even though his
lease had expired. The court also held that a
landlord could not evict a tenant in retaliation
for ‘‘organizing” other tenants, because that was
a violation of the tenant’s First Amendment
rights. (However, a contrary decision?®" was
reached very recently by a Federal district court
in Idaho which held that a tenant in a section
236 project (with additional Federal rent supple-
5 Escalera v. New York City Housing Authority, 425 Fed. 2d 853
“Sesmlgzzoueen v. Druker, 317 Fed. Supp. 1122 (1970)

57 Nettie Potter et al. v. Payette Manor Apartments, HUD, et al.,
(U.S.D.C., District of Idaho, No. 73-105) (1974)



ment assistance) had no right to notice and an
administrative hearing prior to a refusal to renew
or a decision to terminate his lease.)

Decisions such as these assert values relat-
ing to fairness and other constitutional rights
that can well be viewed both as desirable in
themselves and as contributing to the betterment
of the Federal housing programs. But it is also
true that these values are served at some cost in
money, time, and convenience to other tenants.
It takes manpower, time, and money to comply
with the added procedural safeguards, and doing
so does change the way in which the programs
work. In the two eviction cases cited, the record
shows that there were grounds for urging more
speedy eviction than is generally possible in a
formal proceeding. There were charges against
the several tenants in these cases—or against
members of their families—that included narcot-
ics law violations, statutory rape, frequent dam-
age to leased property, and a pattern of re-
peated delinquency in paying rent. The very
seriousness of such charges provides reasons
both for speedy evictions, if the charges can
quickly be proven, and for procedural safe-
guards, even though time-consuming, commen-
surate with the importance to the tenants of the
assurance that they not be wrongly found to be
at fault. It is understandable, then, that the
courts are more likely to rule in favor of rela-
tively formal hearings in these eviction cases
and against formal hearings in the ‘“rent in-
crease’’ cases next discussed.

Due Process in Rent Increases: From the in-
ception of the FHA rental housing program, FHA
reserved power of control over rents as an inci-
dent of the exercise of its administrative discre-
tion. Its concern was with the program as a
whole—that is, how to obtain maximum produc-
tion of good housing at fair and moderate rentals
in the program as a whole. It was felt both by
the Congress and the FHA during the 1930’s that
an attempt to impose rent controls through for-
mal trial-type hearings, with full participation of
tenants, would result in drastically lowered pro-
duction of moderately priced housing aided by
the FHA. Consistent with this view, rents were
set initially on the basis of overall market condi-
tions and estimated project costs, with consider-
ation being given to keeping rents low while as-
suring a fair profit to the owners and a margin of
income that would be useful in safeguarding the
FHA insurance fund. Landlords were permitted to
adjust rentals—as among individual units within
a project—provided that the total rent roll was
within an agreed-upon limit, instead of being told

what the rent should be for each apartment.
Also, rent increases were approved from time to
time based on rising operating costs and taxes
in the locality as a whole.

More detailed reviews of rentals for individ-
ual units were made when the FHA acted as
agent for Federal rent control agencies during
World War Il, but these reviews were based on
rent control laws rather than on the National
Housing Act.

Some inroads have been made very re-
cently, however, in the exemption of FHA rental
housing from due process requirements for ten-
ants objecting to rent increases. In the case of
Marshall v. Lynn,”® the Court of Appeals for the
District of Columbia held that tenants in a sec-
tion 221(d)(3) rental project (with the below-mar-
ket interest rate subsidy) have rights to notice of
a proposed increase in rentals and an opportu-
nity to object in writing before the rents are
increased. Although less than a formal hearing,
that procedure puts private rental housing with
subsidy assistance more on a par with public
housing in the case of rent increases, as was
done with respect to private subsidized housing
in the case of esviction, as mentioned above.

In another case (Tenants’ Council of Tiber
Island v. Lynn %), the same court denied such due
process rights to tenants in an FHA section 220
rental project, where no overt Government sub-
sidy is given. The court made the distinction be-
tween section 221(d)(3), where ‘“‘reasonable rent-
als” are required for the benefit of tenants, and
the section 220 program, where rentals are not
regulated for the benefit of tenants and the pro-
gram is designed to provide housing to assist in
eliminating slum conditions from urban renewal
areas. Plaintiffs in this case have filed a petition
for certiorari to the Court of Appeals for the Dis-
trict of Columbia. A Federal district court has
held recently that even in a section 221 (d)(3)
project, the tenants do not have a constitutional
right to notice and hearing on rental increases
(Al Harlib v. Romney).s°

Traditionally, the courts have held that the
tenant does not have the same claim under the
Constitution to participate in a hearing where the
issue is rental levels in FHA housing as in one
where the issue is eviction for good cause. Typi-

58 Elizabeh Marshall et al. v. James Lynn et al., United States
Court of Appeals for the District of Columbia (No. 71-1786)
(1973)

% Tenants Councll of Tiber Island et al. v, James Lynn et al.,
United States Court of Appeals for the District of Columbia
(No. 71-1931) (1973)

% Al Harlib et al. v. George Romney et al., (U.S.D.C. Northern
District of lllincis, Eastern Division, No. 72C2550) (1973}
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cal of the case law on this point is a recent de-
cision by the U.S. Court of Appeals for the Sec-
ond Circuit.?* The court there stated:

Congress has made clear not only in the statutory lan-
guage §221(a) . . ., but in a relevant committee report that
the purpose of the §221(d)(3) program was to promote “the
construction of housing by private enterprise” . . . . By
leaving rent control in such projects to a regulatory agree-
ment between the Secretary and the mortgagor . . ., Con-
gress indicated its belief that a mandatory provision for
subjecting all rent increases in such projects to what
would amount to a full-fledged public utility rate proceed-
ing with the expense and delay necessarily incident thereto
might well kill the goose ““in solicitude for the eggs.”

Turning to judicial the court aiso
stated:

review,

It would be most unusual for Congress to subject to
judicial review discretionary action by an agency in admin-
istering a contract which Congress authorized it to make.
Other factors tending in the direction of nonreviewability
are the managerial nature of the responsibilities confided
to the FHA, . . . the need for expedition to achieve the
Congressional objective, . . . and the quantity of appeals
that would result if FHA authorizations to increase rents
were held reviewable.

If the court is correct in its reference to
“killing the goose,” the judicial restraint exhib-
ited in this decision and another decision ¢*
there cited, could make the difference between
the survival of FHA rental housing programs dur-
ing the mid-1970’s and their gradual withering
away.

Different considerations apply to rent in-
creases in low rent public housing. Courts have
held that ‘“due process” requires public housing
tenants to be given advance notice and an oppor-
tunity to file written objections prior to an
across-the-board service charge or rent in-
crease. While a full hearing is considered unduly
burdensome, notice and an opportunity to be
heard have been held necessary because the in-
creases are ‘‘State actions” ¢3 under the Four-
teenth Amendment.* The FHA cases have re-
ferred expressly to the fact that the FHA does
not itself initiate proposed rent increases in pri-
vately owned housing that it aids. That is, the
rent increases do not constitute State action,
and the review by FHA involves the application
of discretion to accomplish a number of pur-
poses—including the encouragement of housing

8t Langevin v. Chenango Court, Inc., 447 Fed. 2d 296 (1971)

8z Hahn v. Gottleib, 430 Fed. 2d 1243 (1870)

63 See Burr v. New Rochelle Municipal Housing Authority, 347 Fed.
Supp. 1202 (1972); 479 Fed. 2d 1165 (1973)

6 Thompson et al. v. Washington, Lynn, National Capital Hous-
ing Authority, et al., United States Court of Appeals for the
District of Columbia {No. 71-2048) {1973)
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production—that are not limited to the achieve-
ment of low rents.

HUD Grievance Procedures: Because of the
increasing constitutional rights of public housing
tenants being recognized by the courts, HUD
began to formalize those new rights in agency
issuances in order to obtain uniformity on a na-
tional basis and assure equitable treatment. One
of those issuances, which became involved imme-
diately in litigation (Joyce Thorpe v. Housing Au-
thority of the City of Durham, 1969 65, said, in
effect, that no tenant should be given notice to
vacate without being told by the local housing
authority the reasons for the eviction and given
an opportunity to make such reply or explanation
as he may wish. In that case, the Supreme Court
upheld the validity of the issuance and found it
to be mandatory on local housing authorities.

The basis of that Supreme Court decision is
extremely important in terms of HUD’s legal au-
thority over the management of all public hous-
ing projects assisted under the U.S. Housing Act
of 1937. The Court decided that the rulemaking
power under section 8 of the act is an independ-
ent authority for HUD to regulate the manage-
ment of public housing projects (whether exist-
ing or new) if the regulation is related to the
purposes of the enabling legislation. Against the
argument that this impairs the obligations of
contracts already entered into between HUD and
the local housing authorities, the Court held that
the regulatory authority is supplementary and
valid as applied in the case. That decision was
reached notwithstanding language in the act
that:

It is the policy of the United States to vest in the local
public housing agencies the maximum amount of respon-
siblity in the administration of the low-rent housing pro-
gram . . . with due consideration to accomplishing the
objectives of this Act while effecting economies.

As a result of the increasing rights that the
courts afford tenants in public housing, and the
resulting pressure from tenants’ organizations,
HUD developed comprehensive circulars on the
subject which were issued in 1971 after much
discussion and clearance with organizations of
local housing authorities. Those circulars, known
as Grievance Procedures, required that a ten-
ant’s lease recognize certain minimum rights and
obligations, and established safeguards for the
settling of a tenant’s grievances, including the
right to an administrative hearing before an im-
partial board or official on any alleged violation

8 joyce Thorpe v. Housing Authority of the City of Durham, 393
U.S. 268 (1969)
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of rules by him. The decision of the board was
to be final unless changed by court action.

Notwithstanding the Thorpe decision, the
circulars were soon subjected to strong attack in
the Congress and in the courts by a relatively
small group of local housing authorities. They
claimed that the circulars were unconstitutional,
and were unauthorized because of the statutory
language quoted above.

In Housing Authority of the City of Omaha,
Nebraska v. United States Housing Authority,s¢ a
U.S. district court enjoined the application of the
above procedures on the petition of several local
housing authorities. The Court of Appeals of the
Eighth Circuit reversed the district court, and the
Supreme Court of the United States denied certior-
ari. The court of appeals decision relied on the
Thorpe decision, emphasizing HUD’s rulemaking
powers and its duty to supervise local housing
authorities and police its contracts with them to
assure compliance with the authorizing statute.

Relocation Rights and Payments: With re-
gard to the requirement in the urban renewal law
that there be, or that there is being provided, ad-
equate replacement housing for families dis-
placed by urban renewal activities, there was a
tendency for many years on the part of Federal
urban renewal officials and the courts to take at
face value assurances by local urban renewal
agencies that this requirement was being met.
Unfortunately, many local renewal officials
tended to rely on the availability to urban re-
newal displacees of housing that was also being
relied on to serve the needs of many others
being displaced by other public or private ac-
tions.

Understandably, dissatisfaction with  this
state of affairs led to widespread litigation and a
line of cases (a leading case being Western Ad-
dition Community Organization v. Weaver ¢7)
holding that persons displaced or about to be
displaced from an urban renewal project have
legal standing to challenge the viability and ade-
quacy of the local relocation plan. The immedi-
ate effect of these decisions was, of course, to
provide benefits and avoid hardships in accord-
ance with the intent of the law as enacted.

More important, however, was the strong
reinforcement that these decisions gave to a
change already taking place in the general direc-
tion of the program as a whole. That is, large

8 Housing Authority of the City of Omaha, Nebraska v. United
States Housing Authority, etc., 468 Fed. 2d 1 (1972); certlorari
denied 35 Law Edltion 2nd 558 (February 20, 1973}

" Western Addition Community Organization v. Weaver, 294 Fed.
Supp. 443 (1968)

clearance projects involving widespread disloca-
tion of residents were far less likely than before
to even be considered or planned, let alone un-
dertaken.

Until a few years ago, it had been the policy
of the HHFA and HUD to recommend, and the
Congress to enact, provisions that required 100
percent of the cost of relocation payments to be
paid by the Federal Government to families dis-
placed under HUD development programs, in-
stead of a percentage representing the Federal
share, as in the case of grants, for the develop-
ment project. This was done solely because of
State court decisions which raised serious ques-
tions as to whether State agencies could pay
any portion of the cost of relocation payments in
view of the State constitutional restrictions in al-
most all States prohibiting the lending of public
funds or credit of the State or its political subdi-
visions to, or in aid of, individuals or corpora-
tions. The above policy has changed in view of
more recent court decisions, and accepted prac-
tices of State payments to individuals, which
promote general welfare.

Freedom of Information: Courts have clari-
fied somewhat the very troublesome area of
“Freedom of Information” which is now largely
(but not entirely) controlled by the Freedom of
Information Act (5 U.S.C. Sec. 552). In Charles
River Park “A” Inc. v. HUD %8 the court held the
act neither required nor precluded disclosure of
a confidential financial statement filed with HUD
by a builder under an insured mortgage. The
court held the applicable law rather to be 18
U.S.C., section 1905, which makes it unlawful for
a United States employee to disclose confidential
data—that is, information the disclosure of which
could injure the person submitting it by affecting
his competition with others. There had been
some uncertainty on this point among those in
the executive branch principally responsible for
administering the act.

In another recent case, Stokes V.
Brennan, ¢ the court held that a manual of the
Department of Labor for instructing compliance
officers was not an ‘‘interagency’” memorandum
exempt from the Freedom of Information Act re-
quirements and had to be released as the act
prescribed.

Administrative Actions: Two principal fac-
tors act as at least partial barriers against judi-
cial interference with administrative actions in

& Charles River Park “A"” Inc. v. HUD. 360 Fed. Supp. 212 (1973)
69 Stokes v. Brennan, 41 L.W. 2580. United States Court of Appeals,
April 3, 1973.
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housing programs: (1) The broad discretion gen-
erally conferred upon the program administrators
by the terms of the authorizing statute; and (2)
the cardinal rule of judicial restraint applied in
decisions on administrative actions generally,
and repeated in hundreds of decisions, that a
court will not substitute its policy judgment for
that of an executive official carrying out a statu-
tory function in the absence of fraud or clearly
arbitrary or capricious conduct. Notwithstanding
that latitude, administrative action in a housing
program can depart from congressional intent to
the point where a court will hold the action ille-
gal, even though the authorizing statutory lan-
guage may seem sufficiently broad and no consi-
tituional problem exists. Such a court decision
can have a major impact on an entire program,
as did the recent case of Flefcher v. Housing
Authority of Louisville.”®

In that case, a Federal court of appeals held
invalid a local housing authority’s rent range
formula which was based upon a HUD general
circular. The formula established a fixed percent-
age of the local authority’s public housing units
to be rented at each of four ranges of dollar
rentals, regardless of the status of the waiting
list of applicants. Those percentages were sup-
posed to correspond to the percentage of per-
sons in each rental group in the city eligible to
apply for the housing. The whole purpose of the
formula was to increase project revenue and re-
duce the need for operating subsidies from HUD,
in accordance with the HUD circular.

The court held the formula to. constitute an
abuse of discretion because it was contrary, in
two ways, to the basic intent and purpose of the
U.S. Housing Act of 1937. First, the formula was
geared to the wrong group—those eligible to
apply for occupancy—while the relevant pools to
be compared among the four rental ranges were
those who expressed an interest in the housing
—i.e., those who actually applied for it. Granting
automatic priority to higher income applicants
who might or might not apply in the future was
held discriminatory. Second, the court said the
formula imposed a significant penalty on the eli-
gible applicants who had been on the waiting list
for public housing for many months. From their
positions in line, they had been abruptly moved
behind others with no greater housing need and
with a later application date simply because the
latter could afford to pay more rent. The court
found that the formula was, in effect, mandated

70 Mary Fletcher et al. v. Housing Authority of Louisville, HUD,
et al., United States Court of Appeals, 6th Circuit (No. 73-
1466) (1974)
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by the HUD circular and was adopted for no
other apparent reason.

In holding the formula contrary to the intent
of the 1937 act, the court cited its provisions on
admission policy which required that each local
public housing agency give full consideration to,
among other things, the applicant’s “urgency of
housing need.” The court also relied on several
amendments of the act designed to assist in
bringing public housing to lower income families,
including the Brooke Amendments to restrict
certain individual rental amounts and to provide
operating subsidies for projects where needed.
The formula not only ignored the housing needs
of applicants, said the court, but actually dis-
criminated against those in greatest need. The
court recognized the validity of adjusting rentals
to income for reasons of equity and to increase
revenue, but concluded that *“tenant admission
policies which discriminate against applicants
because of their poverty are no longer justified.”

The impact of court decisions relating to in-
dividual administrative actions by an agency can
range from minor to monumental. The most ex-
tensive litigation on such actions by a housing
agency in a single situation has been that involv-
ing the efforts of the Federal Home Loan Bank
Board to correct alleged abuses by the Long
Beach Federal Savings and Loan Association.
(See John Fahey v. Paul Mallonee; Federal
Home Loan Bank Board v. Paul Mallonne; and
Federal Home Loan Bank Board v. Long Beach
Federal Savings and Loan Association™.) The
Board initiated an administrative hearing that
was challenged in the courts, and in an action
several years later took over the assets and op-
eration of the association. This engaged the
courts, the Board, and even congressional com-
mittees in extended and bitter controversy.
About a score of independent judicial actions
were brought over a period of about 15 years,
involving numerous parties and interveners and a
litigation expense which apparently was shock-
ing to the courts. The Supreme Court, in the
case of John Fahey v. Paul Mallonee, supra, up-
held the constitutionality of the provision in the
Home Owners Loan Act (sec. 5(d)) authorizing the
Board to regulate savings and loan associations
and appoint a conservator to take charge of an
association and hold a hearing thereafter as at-
tempted in the case. However, because of their
sheer volume and complexity, the multitude of

7t John Fahey v. Paul Mallonee, 332 U.S. 245 (1946); Federal Home
Loan Bank Board v. Long Beach Federal Savings and Loan
Association, 295 Fed. 2d 403 (1961); Federal Home Loan Bank
Board v. Paul Mallonee, 196 Fed. 2d 336 (1952)
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related actions and issues in the
through the years cannot be reviewed here.

litigation

Impact of Administrative Actions
or Policy Decisions

The basic policies that shape and guide
Federal programs, including those in housing
and urban development, are largely determined
by enabling legislation, as interpreted in the light
of its legislative history and modified from time
to time by budgetary and other limitations im-
posed by the Congress during the consideration
of appropriation and other funding legislation.
Nevertheless, the history of the programs is re-
plete with examples of major policy decisions
traceable to the exercise of administrative dis-
cretion, rather than to statutory mandates or
even influences.

A major occasion for the conscious exercise
of administrative discretion presents itself when
regulations, rules, and procedures are first
drawn in order to implement new enabling legis-
lation. Many other occasions for adopting new
policies or modifying old ones by conscious de-
cision occur later, as experience is gained in ad-
ministering programs, or as surrounding circum-
stances change. These occasions may generate
amendments to regulations, rules, and proce-
dures, or the issuance of supplementary circu-
lars, notices, or interpretations to field and other
operating officials. Still other changes in policy
or prescribed practice (sometimes of great im-
portance) are made—whether consciously or un-
consciously—as a result of the cumulative effect
of day-to-day decisions in individual cases. Over
time, such decisions may well give formal effect
to major changes in program direction or em-
phasis, and also may well lead to yet other
major changes thereafter.

The regulations, manuals of procedure,. cir-
culars, and other guidelines embodying the ad-
ministrative rules to govern Federal housing pro-
grams are enormously voluminous, and much of
the material is complex or highly technical. Any
sort of general critique or analysis of such an
extensive subject matter would be a project far
beyond the boundaries of reasonable time,
length, or cost.

It is possible, however, to illustrate with a
limited number of examples the fact that policy
decisions made in the exercise of administrative
discretion n.ay have effects as far-reaching, as
basic, and sometimes even more unexpected
than legislative enactments. Indeed, they share
with basic court decisions both their unpredicta-

ble nature in the first instance, and the fact that
their effects may extend far beyond what was
readily perceived at the time they were made.

A number of examples have been chosen
for this purpose. These decisions were utterly
different in kind, scope, and effect, but they may
be thought to have several things in common:

® Their consequences continued long after
their original intended effects;

® They affected in important ways not only
the particular circumstances they were intended
to clarify or resolve, but also had much broader
effects, often extending to the whole of the hous-
ing industry and the public as well;

® They played roles in the nation’s evolv-
ing efforts to deal with its housing and urban de-
velopment problems analogous to, and perhaps
as significant as, major departures undertaken
contemporaneously by the legislature and by the
courts—and indeed had their own impacts on
these.

Organizing the Government’s Housing
Agencies

The first organization of the Government’s
housing agencies was accomplished through ad-
ministrative rather than legislative action. On
February 24, 1942, President Roosevelt mildly
surprised the country in general, but astounded
the numerous housing agencies throughout the
Government, by combining them into a new Na-
tional Housing Agency, headed by an Adminis-
trator. This was accomplished by the issuance of
Executive Order 9070 of that date.

The President’s action came as a total sur-
prise to the housing industry, and to those who
were carrying out Federal housing programs in
many departments and agencies of the Federal
Government. The move was made under his
emergency war powers, which did not require
any expression of findings and reasons in a spe-
cial message (as was the case with later actions
under the Reorganization Act), and none were
offered. It was simply said that the new Agency
was being set up to help coordinate and expe-
dite the production of housing, which was ur-
gently needed to support the defense effort. ,

The new Agency fufilled this basic function
very effectively, not only carrying out a number
of programs for the direct production of defense

.housing, and for the use of existing federally

owned or aided housing for defense-related pur-
poses, but serving as the mechansim under the
Government’s priorities system for determining
the housing that could be constructed and could
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receive scarce materials such as lumber, copper,
and the like. However, it did something else: It
brought quite a new institutional identification to
the role of the Federal Government in regard to
housing and problems related to housing.

Establishment of a Permanent Agency: In
1946, with the war over and the prospect that
the war emergency would end in the near future,
it was obvious that some action had to be taken,
since the legal authority for the very existence of
the National Housing Agency would end when-
ever the formal termination of the state of emer-
gency might legally occur. A Presidential Reor-
ganization Plan was proposed under the
Reorganization Act which would have made the
National Housing Agency a permanent agency of
the Government. The Congress, however, re-
jected this plan by preventing it from taking ef-
fect. The rejection was effected on not altogether
substantive grounds, though certain elements of
the plan were found objectionable. (The late
Senator Taft, undoubtedly the most influential
single member of the Congress on this issue,
made it clear that his opposition was mainly due
to the fact that certain assurances he believed
had been given him as to what would be pro-
posed had not been faithfully adhered to in the
plan as presented, and that he had not been
consulted about these matters.)

In the following year, the President again
submitted a Reorganization Plan—No. 3 of 1947
—which provided for the establishment of a per-
manent agency in similar form, but under a new
name—the Housing and Home Finance Agency.
For obvious reasons, the plan was drawn with
some care to meet the objections that had been
made to the unsuccessful plan of the previous
year. This time the Congress permitted the plan
to become effective, and the Federal Govern-
ment’s first permanent housing agency as such
came into existence.

It is worth pausing here to note that, in spite
of the spirited debate that accompanied the con-
sideration of the Reorganization Plan, there was
not a great deal of choice actually open to the
Congress. The basic facts were that the National
Housing Agency did, in fact, exist; that some
mechanism for carrying out the Government’s
housing programs had to be provided for; and
that the legal basis for NHA might soon expire.
In other words, the real choices presented to the
Congress were three:

First, to approve—which assured at
continuity;

least
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Second, to disapprove—which meant chaos,
since the constituent elements of NHA would
have suddenly flown apart and reverted to their
status 5 years earlier, although, in the meantime,
programs, personalities, organization, and rela-
tionships within and between Government and
the housing industry had greatly changed.

Third, to reject the plan and substitute for it
a legislative solution, which would have meant a
protracted period of conceptualization and pro-
posal, hearings, drafting and enactment—quite
possibly without a result ali that materially dif-
feret from the plan before them.

Faced with these available courses, Con-
gress took the first, though not without some
protest and complaint.

The Veterans Housing Program: it may be
worth digressing here for a moment to record
the early history of the placement of the veter-
ans housing program under the Gl bill in the
Veterans Administration, rather than in the Gov-
ernment’s housing agency—at that time, the
NHA.

It was obvious to the Administration and to
the Congress well before the war ended that the
release of millions of veterans into civilian life
would create a major housing problem as they
married and sought places to live and raise fami-
lies. It thus seemed natural to propose that the
Federal Government shouid set up a special pro-
gram to extend housing assistance to these vet-
erans, to be carried out by NHA.

The then-Administrator of NHA, however,
strongly objected to this approach—not so much
in terms of the program itself, as its placement
in NHA. He foresaw (quite correctly) that the
problems of returning veterans would not be
confined to housing, but would extend to many
other areas—lost educational opportunities,
problems of disability, special medical care, and
many others. He therefore argued that it would
be better to center all these matters in a single
agency focused on veterans, rather than for NHA
to take on singlehanded the housing element of
the total problem. In the end, his view prevailed,
and ever since, the Veterans Administration has
been engaged in major housing programs involv-
ing grants, loans, insurance, and guaranties, as
well as property acquisition, management, and
disposal on a scale comparable to those of NHA,
HHFA, and later HUD.

Whether this was a right or a wrong judg-
ment is not our concern here. The point of this
digression is that in the first instance it would al-



most undoubtedly have been entirely feasible to
place the special Federal housing program for
veterans in the Government’s housing agency.
Later, although such a change was often pro-
posed and discussed as a theoretical matter,
housing benefits had become so identified—psy-
chologically and politically—with the whole fab-
ric of veterans benefits generally, that it was no
longer possible for it to be seriously entertained.

Growth of HHFA Functions and Responsi-
bilities: The mere existence of a single agency in
the executive branch responsible for the princi-
pal housing programs of the Federal Government
exerted an influence in itself on both the Execu-
tive and the Congress. Thus, in the years after
its establishment, its responsibilities were repeat-
edly extended—to slum clearance and urban re-
development in 1949; to a greatly expanded pub-
lic housing program in the same year; to certain
community facilities and to operations in the
secondary market for housing mortgages in
1950; to urban renewal in 1954; and to many
other housing and urban probiems in these and
other years. It is idle to speculate what might
have happened if such an agency had not ex-
isted; to suppose that the same things would
have happened seems improbable in the ex-
treme.

It does not seem a forced reading of the
history to say that HHFA advanced legislative
proposals at least in part because it existed as
an agency that worked with the problems, and
was in a position to propose approaches for
dealing with them. Conversely, Congress ac-
cepted such proposals—or modified them, or
originated approaches of its own—partly be-
cause there existed an agency that could be
given responsibility for carrying them out.

Establishment of the Department: Prior to
the establishment of NHA, references in the liter-
ature to the possibility of a Cabinet Department
for housing and urban affairs did occur, but only
rarely and mainly in a conjectural or theoretical
vein. After the establishment of HHFA, however,
this idea began to emerge with repeated and
growing attention. The history of the idea and its
realization in the Department of Housing and
Urban Development Act of 1965 is worthy of
study in and for itself. For the purposes of this
account, it is sufficient to note that it came less
than 20 years after the establishment of HHFA as
a permanent part of the executive branch—an
action that had itself been rendered virtually in-
evitable by the reorganization of 1942.

That measure, of course, did not end this
story. The Congress has now had before it a
proposal from the President for a still broader
Department of Community Development (to in-
clude housing) to take the place of HUD. The
fate of that proposal still remains to be seen.
But whatever it may be, it seems clearly to be
true that in the area of housing and urban prob-
lems the grand design that has unfolded, and is
still unfolding, has been molded and shaped in
critical degree by that original administrative de-
cision in 1942 to establish a National Housing
Agency for a purpose that was not only limited
but temporary in nature—i.e., to help focus
housing programs in support of the war effort,
which at that time was at the heart of the coun-
try's attention.

Equal Opportunity in Housing

The assertion and protection of basic consti-
tutional rights are not necessarily the exclusive
domain of the legislative and judicial authorities.
They can be both the substance and the result
of a purely administrative action. In the field of
housing, this could hardly be better illustrated
than by the issuance of Executive Order 11063
on equal opportunity in housing by President
Kennedy on November 20, 1962.

That order was the major administrative ac-
tion of the Federal Government with respect to
preventing discrimination in the sale, rental, or
use of housing. It was also one of the milestones
in the progress of civil rights during the last two
decades, and one of the first and most signifi-
cant steps taken administratively in the entire
field of civil rights. It had long range as well as
immediate effects.

The new order was entirely the product of
administrative, rather than legislative, develop-
ments. No housing legislation had directed or
contemplated such action. On the contrary, dur-
ing consideration of some housing legislation in
earlier Congresses, there had been occasional
attempts to obtain antidiscrimination amend-
ments—all of which had been unsuccessful.

Clearly, however, the order had major public
and political support that reflected a growing in-
terest and demand for some such action in this
area. These coincided with a changing climate
on all civil rights matters after the United States
Supreme Court decision in Brown v. Board of
Education and subsequent judicial actions, dis-
cussed earlier.
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During his election campaign in 1960, Presi-
dent Kennedy had promised an Executive order
against housing discrimination if he were
elected. Civil rights organizations and the U.S.
Commission on Civil Rights had pressed hard for
either Federal executive or legislative measures
that would prevent discrimination in all housing
and related activities. However, specific steps—
or even policy statements—on the subject by the
executive branch had been rare prior to Execu-
tive Order 11063. The only effective executive
action had been the significant (but very narrow)
Executive order of President Truman directing
the elimination of discrimination in the armed
services, including discrimination in military
housing.

As a candidate, Senator Kennedy had spo-
ken confidently—almost casually—of abolishing
discrimination with “a stroke of the pen.” Un-
doubtedly, many people understood this to mean
that he would take such action almost as soon
as he took his seat in the Oval Office. The
phrase itself was to haunt him, as those who
were pursuing minority rights asked the ques-
tion: What was inhibiting the Presidential pen?

As President, Kennedy quickly learned that
he had not only many other and more pressing
obligations, but that the matter of ending dis-
crimination was far more complex than he had
made it sound. Thus, it was 2 years after his
election, and more than 1% years after he took
office that he finally put pen to Executive Order
11063.

Although the order constituted administra-
tive rather than legislative action, careful atten-
tion was given by the Federal officials involved
in developing and drafting it to the constitutional
and general statutory authorities considered rele-
vant. That was necessary because those authori-
ties, as the drafting officials then saw them, were
not sufficient to permit the order to cover as
much of the country’s housing as many people
desired. Accordingly, the specific provisions of
the order were carefully tailored to cover as
much housing as possible without entering areas
where it might fail for lack of underlying author-
ity. Its provisions reflected extensive legal re-
search and meetings on the subject by repre-
sentatives of involved Federal agencies, as well
as ultimate concurrence by the President.

The basic portion of the order (as thus de-
veloped and issued) directed all Federal depart-
ments and agencies to take appropriate action to
prevent discrimination in the sale, rental, or use
of residential property and related facilities (in-
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cluding land to be developed for residential use)
if:

1. Owned or operated by the Federal Gov-
ernment;

2. thereafter provided through grants, loans,
or contributions by the Federal Government;

3. provided by loans thereafter insured,
guaranteed, or otherwise secured by the credit
of the Federal Government; or

4. located in federally assisted urban re-
newal areas, where the loan and grant contract
was executed after the effective date of the
order.

The order covered lending practices of lending
institutions with respect to residential property
and related facilities insofar as such practices
related to loans thereafter insured or guaranteed
by the Federal Government. (Another portion of
the order established the President’s Committee
on Equal Opportunity in Housing, which had no
regulatory authority, but recommended general
policies and procedures to implement the order
and to promote coordination of agency activities
under it. The Committee consisted of the Secre-
taries of Treasury, Defense, and Agriculture, the
Attorney General, the Housing and Home Fi-
nance Administrator, the Administrator of Veter-
ans Affairs, the Chairman of the Federal Home
Loan Bank Board, a member of the staff of the
Executive Office of the President who acted as
chairman, and members selected by the Presi-
dent from the general public.)

These basic provisions of the order rested
primarily on two legal bases: (1) The constitu-
tional authority of the President to direct the ex-
ercise of discretionary authority of departments
and agencies of the Federal Government; and
(2) the broad statutory powers, which each of the
affected agencies had, to issue regulations to
further the purposes of the programs it adminis-
tered. (The possible application of the Civil
Rights Act of 1866 to antidiscrimination meas-
ures relating to housing was not then a factor.
The pioneering decision of Jones v. Mayer Co.
(392 U.S. 409), so applying that act, was not ren-
dered until June 17, 1968.)

To bolster the application of that broad,
general regulatory authority to the Executive
order, its preamble stated that:

. the granting of Federal assistance for the provi-
sion, rehabilitation, or operation of housing and related fa-



cilities from which Americans are excluded because of
their race, color, creed, or national origin is unfair, unjust,
and inconsistent with public policy of the United States as
manifested in its Constitution and laws; . . .

and

. . . the executive branch of the Government, in faith-
fully executing the laws of the United States which author-
ize Federal financial assistance, directly or indirectly, for
the provision, rehabilitation, and operation of housing and
related facilities, is charged with an obligation and duty to
assure that those laws are fairly administered and that ben-
efits thereunder are made available to all Americans with-
out regard to their race, color, creed, or national origin.

Notwithstanding the importance and histori-
cal significance of Executive Order 11063, it was
at that time and in those circumstances limited
in terms of the volume of housing it covered.
The scope and meaning of the order (as well as
its limitations) can be understood best by view-
ing the categories of housing and related activi-
ties excluded from it, and the reasons therefor.

Conventionally Financed Housing: The most
important category of housing excluded from the
order was conventionally financed housing—that
is, housing being built or sold without FHA or VA
mortgage insurance or guaranty, or other compa-
rable direct Federal financial aid. Consequently,
the bulk of the Nation’s housing was actually not
covered. That fact not only greatly limited the
effectiveness of the order, but made it applicable
to housing developers in an unequal manner.
Those using FHA insurance or other Government
financial assistance contended that the burden of
compliance would cause many to shift to con-
ventional financing—which would deprive con-
sumers of the protections afforded them in
connection with Government insurance or other
aid.

Consideration of whether to exclude conven-
tionally financed housing from the order raised
what was probably the most difficult single legal
question in connection with the drafting of the
order.

Almost all housing built in the country could
have been covered if the order could have been
extended to all housing assisted by loans from
private institutions that received financial aid or
supervision, in any form, from the Federal Gov-
ernment. Thus, the Federal Deposit Insurance
Corporation insured the deposits in all but an in-
consequential number of commercial banks, and
the Federal Savings and Loan Insurance Corpo-
ration insured the share accounts in all Federal
savings and loan associations and many State
chartered associations. These Federal associa-
tions were also chartered by the Federal Home

Loan Bank Board. National banks were super-
vised by the Comptroller of the Currency.

It was contended by some that all of those
Federal agencies and officials could and should
be required to issue regulations prohibiting as-
sisted private lenders from: (a) Discriminatory
practices in making housing loans; and (b) from
making housing loans without requiring the bor-
rowers to comply with antidiscrimination require-
ments concerning the sale, rental, and use of the
housing assisted. It was argued that legal au-
thority existed for such action, especially in the
cases of the FDIC and FHLBB, because they
were created with a principal purpose of facilitat-
ing community credit, of which hou