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DECI SIONS AIID OPINIONS

DEEDS - CoVUiAn[S
G-ap-ofeonTlEFss et al. vs. EOLC, Conmon Pleas Court,
Xontgonery County, 0hlo. Decitted. ln 0ctober f941.)
$ eovenant agalnst lncrmbrgeces_by-fron, throu€F. or
uad.er tho graat_or f s q.ot breached by an lacr:nbrance
suffered by predece_ggor ln tlt1e o{ erg4!o-r._qxr14g_hl s
owne i ship,..-Crad_eggJl_iqc rlglrglg eE_-glye_-Ii_Ee to no c ause
of actioq egelast

In l{arch L9}+, H0!C nade a loan secured by nortgage on real
estate to Heruan and Dora Telgler. In September 1919, H0L,C acqulretl
the real estate by purobase a.t the foreclosure sale rrnd.er lts mortgage.
llhereafter HOId so]d the property to Napoleon P. aad. Dora Ingram, who
shortly thereafter sued HOLC for d.anages for breach of warranty ln the
deetl from IOLC to then. I t was alleged by the Ingra,ms that they had.
dlscovered that the property was subJect to the llen of a Judgnent ln
favor of a bank against liernan Eeieler rendered after he hati acqulred
the property but prior to the time HOIC mad.e 1ts loan aad took its
nortgage fron hln; also, that the title was defectlve 1n that lt was
not free and cLear of but was subJect to aa tlnadmlnietered ostate of
Sernartl [elgler vrho had. owned. an interest ln the property at the tlme
he d.ied. ln 1927

The covenant or wamant in the deed. from H01,C to the lleiglers
upon whleh they sued was rrtbat the tttle so couvoyed. was free and clear
fron all lnouobraDces whatsoever !y, from, through, or under the said.
er&ator, except taxes and. assessments-foi tUe fiist naff of thi year
191+0, and thereafter, whlch taxes and assessments the grantees herein
assurne and. agree to pay, aad except restrlctlons, easements, rlghts,
reservations, exceptlons, limltations, agreenents, covenants, and. con-
dltlons of record; and except any state of facts which woultl be dis-
closed. by an accurate survey of the prenises herela conveyed..rl
(Enpbasts atlctecL. )

II0LC flled a denurrer ralsing the questlon that tbe petition
showed'that the Llea antl tlefect, or lacunbrances, complalnetl of had
been put on the title and been pernltteti to occur prlor to tbe tlne
lt acqulred tbe property, whereas, lt had covenanted or warantetl
agalnst only lncr:nbrancas nby, from. through or under,rl lt. [he
court sustatued tbe d.enurrer and dllmissetl tbe petlllon, tbus
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sustaining the vaticlity of the speclal or llmlted warranrty or povenant
used by HOIC ln lts deed.s of conveyance in Ohto.

tr.IXTUNES
HOI,C vs. Chester Htfl et ux, Clrcuit Court, Howard County,

Arkansas. Decided In October :.9\1)
Thlrtv eal lon conbinatl on gas water heater and tank attaqhe<!

I

to three water aad aae o lpes but removable with stilson

In a replevln actlon lnstituted by I{OLC the declslon of the Clr-
cuit Court of i{oward County, Arkansas was as fo}lovrs:

rrlhls is a replevln actlon by the plalntlff for the
recovery of a thirty gallon coroblnation gas water heater and"
tank whtch was removed by d.efenttants from residence property
in irlashville, Arkansasr on October l+, t94O.

rrln 19Jh the d.efend.ants executed thelr mortgage to
plalattff corporatlon upon thls resldence property. ltlrey
became d.elinquent ln thelr paynents and, after considerable
uegotlatlon between the parttes, exeouted their waranty
d.eed. to tb,o mortgaged. rreurises to plaintiff in satlsfaction
of said. ind.ebtedness on Apr1l 29, 19\0. Thls deed contained
no exception or rcservation of the heater. Thtrs sater heat-
er unlt was lnstallcil by d.efend"ants some time after tbe
exeeutlon of the aforesaid" nortgage and remained ln the
resid.ence several montbs after the executloa of the deeil
by defend.ants in satlsfactlon of the mortgage. ft was
removed. by defend.ants, al.ong wlth certaln householil effecte
whlch had reuaiaed ln the bullcllng up to that tlne. [he
gas heater and water tank were one r:nit and. thls unlt was
attached to three water and gas pipes. It couId. be re-
moved. by the use of a Stllson wrench wlthout physical
injury to the bulld,ing.

rrllhe nortgage'executetl by the d.efend.ants to plain-
tlff ta I!Jl+ was very cotnprehensive !n lts terns aad
unquesttoaably lncluded the r:nit lu questioa. Froof was
sffereil by d.efend.aats of a special oral agreenent or ex-
eeptton witb referenc€ to the heater ln questioa, coatrary
to the provlelons of thcrlr d.eed. to plaintlff, Ihls parol
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agf,eenent wae alleged tc have been made wlth the state
manager of pLaletlff eorporation prlor to tbe execution
of d.efend.antsr deed. in satlsfactlon of the mortgage in-
d"ebted.ness. In their answer, however, d,efend.ants d.ld. not
pleatl this agreement as a defense, aad it wo,eLd. be obvlous-
Iy r:nfair for tbem to cLain such d.efense at this time.
even though thls alleged exceptlon of the property ln con-
troversy had been pled as an affirma.tlve d.efense, und.er the
well establlshed. ruLe, all prlor parol agreements becane
merged in tho d.eed.. Apparently, it would have been a sfunple
matter to have lncluded a reservatlon or exception ln the
d.eed. of the untt ln question, but tbis was not done.

rr{he w&rranty and other provislons of the mortgage whlch was
executed. herein, d"efinitely iacludes the heat'er ln contro-
versy and riefend.ants are not estopped. frorn cLaireing it.
However, aslde frora the provisions of the mortgage and. in
the absence of a val.id. exception fron the provislons of the
d.eed., lt would. appear fron theprlnclplesIalA dowa in the
well consldered case of Stone v. Suckle, 1l+5 "Ark. 187, that
the heating unit becarne a permanent fizture and a part of
the butld.ing when attached. thereto. In this connectlon, lt
must be conceded, that the character of equinment involved
in this case presents a border Ilne question, However,
vrhen the relationshlp of the parties heroin ts consldered,
along wlth the fact that tbe water hea,tlng unit when at-
tached to the real eetate became well ad.apted, if not
essentlal, to the use of the property as a modern resldence,
it must bo concluded. from the holtling in the case of Stone
v. Suck1e, supra,r and decisions folLowlng lt, that the unlt
In question became a::art of the realty and passed to the
plalntiff tn the deed of April 29, 191+0.

ilft, therefore, follows that plaintiff is entitled.
to the possesslon of the heater tank in controversy or its
value in the sun of flfty d.oIlars ($50.00) wlth slx per
cent lnterest from ths date of the f11lng of the complaint
herela and. all costs. Jud.gment will be enteted accordingly.rr

t,
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EE.&TE - EOUSING - WOXDS AND P}INASES
(ffi-Dines;6rnre@, specla3. Term, $er
York Cor:nty, JO N.Y. S. 2d, 16)
fhe rord. rrcreedrr In sectlon of Publlc Houslng Law, prohi-

ti dlscrimlna I n nst erson because of race
co1or, _c3-qed or religlon, elj.gf q41y,

(tfrfs !s a-fuIler dlscussto4 of tbq cage cite! in 86 HLD,
paee I0. )

fhe petltioners are lessees of an apartment owned. ]y the inter-
venor Knlckerbocker Vl11age, fnc., a public llmitec d.ivtd-end. housing
corporatlon organlzed r:nder the New York State Housing l,aw. Ihe
petitioners rrere refused. a renewal of their lease and stated. that the
land.Iord has failed. to give any reason for this action, but asserbs tbat
the refusal is d.ue to their merobership ln the Knlckerbocker Village
Tenants Assoeiation, in which they are active. They further aIleged
that the refusal to renew their lease constitutee a.n unlawful eiscrlml-
nation against them beeause of their beliefs in that regard. and that
such actlon is in vi.olation of section 22J of the Publtc Housing L,aw
wblch provid.es:

rrProhibl tion agalnst dtscrimlnation.

nfor all the purposes of this chapter, Bo person
shall, because of race, color, creed. or religlon, be sub-
Jected. to any dlscriminatlon.rl

Tbe petltioners mad"e application to annul the d.etermlnatlon of
the State Connlssloner of iiousing that he is wlthout jurisdiction to
compel the Xnickerbocker Yll1age, Inc., to renew the lease of petition-
ers, and to d.irect the respondent to conpel renewal of the lease by the
intervenor-respondent. A cross-motlon to d.ismiss the petitlon was &ad.e
and. the court ln granting the motion stated.:

rrIhe only question to be d.eternined. here is the
lnterpretation of the word rcreed.r in section 22J of the
Publlc Eousing Law. Upon this questlon both stdes have
been r:nable to dlscover any soecific jud.icial authority
to 1end. ald to the court. The court has accordinely looketl
to the history and intent of *tn; statute for guld.ance.

il[he text of sectlon 22J of the Pub1lc Housing lar
ras taken bod.ily fron sectior 11 of article 1 of the State
Constitutlon. It ls fair to assutne that the leglslature
lntended. to glve to that sectton the sa,ne neaning as the
constltuttonal provielon. Ddt.nltions in d.lctlonarles and,

t,
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ln 21 Corpus Juris Second.un, page 114/, define the word.
lcreed,l astconfession or artlcles of falth, * * * fornal
d,eclaratlon of religious belief I ; lany formrrfa or confes-
slon of religlous falth; a system of religlous bellef.l

trln my opinton the Legislature ln Section 22J of the
Public Houslng Law used the words tcreed.l and rreligionr
interchangeably. I carrnot subscribe to the argtment of the
petitloners that the word. lcreedt may refer to any beliefs,
be they economic, politieal or sociologica). Viewed. in the
llght of thie hlstory of the statute, the evils it intend.ed
to eure, &d its eonstitutlonal forerunner, I hold. that
tcreed,r mea!.s rellgious belief . Petitioners do 

-not allege
nor d,o they show any d.iscrimination with respect to any reli-
glous belief. The cross-motlons to d.ismiss the petition must
therefore be granted and petltionersl applicatton denled.. r"**rr

HOIC . FRAUDUI,ENT CONVEYANCE

If-u. @ et aL, court of Appeals of
Stork County, 0hio. Decided ln 0ctober 1!41. )
To set asl onveyance from hr:sband to vuife, it is not,
enouEh to sho.v tha.t rife knew husband. rcas lnsol-vent. Ilife

5

must have knowledge of fraud.ulent intent of hqsb
ticularly where the conveyance fe was 1n__g-gli s.lqc'L194
of an lndebtedness and. the wlfe assi:ned Davment of a mort-
gage on the property.

S. M. Shaheen, a Judgment cred.itor of Mike Corey, instituted sult
against him and. hls wlfe, Mabel Corey, to eet aside a conveyance from
Mlke Corey to Mabe1 Corey and to subject the property to ttre payment of
the jud.gment. II0LC was mad-e a party defendant because it held. a mort-
ga€e on the property Xut the valldity and priority of its mortgage were
not questioned". [he oplnion of the Court of Appeals was as follows:

ilM0NTGOMERY, J. Thls cause comes lnto thls Court as
a:r appeal on Law and. Fact from a d.ecree of the Court of
Com'non P1eas. The petition seeks the setting asid.e of a
conveyeJrce of real estate from the defendant Mtke Corey to
the d.efend.ant, Mabel Corey, on the ground. that this convey-
ance was made rith the intent to hind.er, delay and. d,efraud.
the creditors of Mike Corey, who the evld.ence shows is aa
insolvent debtor. He was 1a default for plead.ing to the
petltion, but hls wlfe, &Iabel O,oreXr the grantee, fil-ed. an
answer, whlch was ln effect a 6eneral d.enial, except that
she averred. the purchase of tb6 real estate fron her husband.
for a vah:able consid.eratlon.

cEC 7507
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rrUpon trial ln tbe Court of Conmoa Plear that Court
rend,ered. a decree oa behalf of trtrebeI Coney a.nd d.leulssed the
petitlon, and from that decree tble appeal ras perfectcd.,

rlle have rcad the record of the evidence taken ln the
Court of Conmon PLeae, and the optnlon of that Court, based
upon that evldence ls Justlfled, and we ars ln accord wtth it.

rrUpoa appeal to thle Court, at the euggeetlon of
corneel, a naster couolssloner was appolnted, to take addl-
t1ona1 evldence, and thls lrae talron and. the eaue hag been
submltted to us, together rlth a transcrlpt of thb evldsucc
taken ln the Court of Conrnoa Pleas.

rrfhe only lssue ralsed ln elther court ls that of the
knonlodge of the d.efend.ant Habet Corey of the fraudulent
lntent on the pert of her husbaud. at the tlme of making thls
coaveya.nce. It ls contend.ed, that Sectlon 11104, G, C., upon
whtch thts acblon nas baeed. cannot apply to the facte la the
lastant case because of the provlsioas of Sectlon 1110J G.C.,
aud, that ts the oaly questlon f,or our consideratlon, eeoen-
tially a questlon of fact.

rllhe ad,dittonal evidence taken before the master cotr-
nlsstoDer and, subnltted. to us, tend.s to strengthea the conten-
tlon of the plalntlff tbat Mabe1 Corey had knorvledgo of tbe
lnsolvency of her husband and had knowHge of tbe debt tblch
her husband owed to this plalntiff. In splte of her denlal,
It seens to ue cLear that, from a read.ing of the evldence
taken ln the Court of Common Pleas and before the raaster con-
mtsstoner, she d,ld. have knowled,ge of thls lndebtedness.

r'[orovsr, te thla sufflcient? Had ohe any knowled.ge of
any fraud.uLont lntent upon hie part? .fhs record brfore ur rrould
lad._lqate elearly a val1.cl lndebtedness frorn the trsM to -tbo rtfe,
wou.l-d indleate blearly the paylng of a sufficlent consldera-
tlon for thls property by reason of thts lnd.ebtedneas and the
assumptlon of the mortgage then exlstlng upon the property, as
the result of wtrlch lnd.ebtedness the qulty rould not exeeed the
d,ebt of thls husband" to hls rlfe.

flAs lndlcated, this ner evldencc gpe6 no further than to
establlsh her lrnorLedge of the delt. It d,oee not shor that she
had partlclpated. ln the fraud,, or had. any knowledge of a fraud.u-
lent lntent exleting upon the p&rt of her husband.

trWe dlrect attention to th'e case of Gould vs. Cooper,
1! Ohlo .fippeals 22J, a decislon of thls Court of Appeals
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rendered by orr predeceseors ln offlce tn l!It. [he facte
tu that c&so, ae disclosod by the record,, vary but llttle
frorn the facts ln tbe instant case, Ihe concluslon there
ls d.trectly In polnt, a,nd rlth lt we aro ln accord.

lr0ouasel for eppellee clte the case of Carruthers vs.
Kennedy, 121 0h1o State, pa€e 8, and the effect of the tl,ecl-
slon In that case ls to sustaln her contention.

nlt foLl-ows that there uay be a d.ecree for the defen-
dant lt{,a}el Corey {.isloissiag platnttff ? s petltion.rl

MUNICIPST COBPONAIIONS - ZO.NI}IG
(Inzerl1}l v. Pitney, Supreme Court,.Saratoga Cor:nty, l0
N.r. s.2d. Lzg. )
Ilhore tqg _qldigances are lacompatlble and repugant, the
later ordinance erore sses the lesislatlve lntentlon ae to
the guUlgct mqttor. and. .the p"grl_i-er-_o.rd-!ng-n-ce must b-e deemed
to . hap_b_-es"4..!gl |g_q!g- _re.peale4,_!p_Sg_!gf a s J t 1 s l ncon s l s-

t with the lator. .A bulldi permit by an ad^mlnlstratlve
ficlal condone o _Lgry+lty* f'o:,, a Slola-_

tion of lar. [he fact that a Zonlng Ordinance has not boen
enforced does not work lts repeal or affect lts valtdlty.

fhe petltioner ls the owner of certain lnproved. real property ln
the clty of Saratoga Springs, She uad.e aa appllcatlon to the Comlesioner
of Accorrnts for a License to operate a roonlng house uader tberEouslng aad
Bestauralt Cod,e of the City of Saratoga Springs.rr It appeare that the
petltloncr would. be entlt1ed. to the rellef d.emanded had there not been a
Zonlng 0rd"lnance ad,opted. af ter the above-meatloned cod.e was passed. the
Zoning Ord.lnance prohlbits the tralntonance of a board,lng or roomlng houge
ln the area nhereln petltionert s property 1s located. In d,enylng rellef
to the petitloner, the court sald.l

il * 'r * the Zonlng Ordlnance is inconpatlble wlth and
repu€Dant to the Houslng and. Bestaurant Cod.e. llhe two canaot
staod antl ln such case 1t nust be held that the lator ord.l-
narce e:cpressed. the LegisLatlve latention, as to the subJect
natter, aad the earLler ordinance.nust be deened to have been
1np11ed,Ly repealed,, ln so far ae tt ls incoaslstent wlth the
Iater. Clty of Suffalo v. Lewls, I92 N. y. 19J, 8l+ N. E. S09;
Pratt Ingtltute v. Ctty of New York, 18J N.Y. 151, 75 N.E. 11L9,
l_Ann, Cas. 1t8; Matter of Leach v. fierqron, ].\6 Mlsc. ,7l-,
26r N. Y. s. 676

cf,c 7507
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ll[he petltlonerls rlghta ri)-1, therefore. have to te
deternlned in accordance wlth the provlslons of the Zonlng
Ord,ina.nce***. ***

trlt ls clafuned hereln that sono rlght ras conferred.
upon the petitlorer by reason of the iesuance to her of a
bulld.lng permlt by the build.ing lnspector of the Clty of
Saratoga Sprlngs * * * . * * *

nln this caee the butlding lnspector could, not, under
the terns of the Zonlng Ordlnance, vary ln any ray the provl-
sloas contained thereln. That prtvilege rsas excluslve wtth
tbe Soard of Appeals, Und,er these ctrcr:mstances, I fa1I to
6ee how the issuance of the bulldlng pernit cou1d.ln any ray
confer a property rlght upon the petltioner. 1t has bcen
etated by the Court of Appeals in Marcus v. Tlllage of Mana,'.'

roaeck, 28J N. Y. 325. 33O, 28 N.E.2d. 816, 859, tNo br:lld.tng
permit by an admlnletratlve officlal could condone, or afford.
trnrnunlty for, a vtolation of 1aw. I

l'Soue claln has been made hero tbat the preniees of
the petttloner as rell as the premises of other property
orners ln the lmned.late vlclnlty h.ave been used for several
yeerE ag rooming or boarding houses. fhe mere fact that the
Zoaing Ordlnanee has not boen enforced does aot rork lts
repeal or effect tts valldlty. Cunningha.m v. City of Niagara
X'alls, 242 App. Div. 39, 27? N, Y. S. 72O.u

TNLA,TION - TEGI SEX.ATION

lEdlffi;. Mergarei E. Iove et al, Court of Conmon P1eas,
Clearflela County, Pennsylvanla. Dectd.ed in October 1!\f.)
Entry of .tax,llen ln name of orner of property held na^nd.atory,
go tbat rgrson searchlne tlt1e mav flnd such lien.

Ia a sult lnstltuted. by HOLC by a b1LI in equlty the oplolon of
the eourt was as follows:

rrln this 3i11 in Equity the plaintlff seeks to enJoln
the collectlon of a rounicipal elain for taxes.and to conpel
the atrlklng off or satisfactlon of the municlpal llen enterecl
therefor. The sitr.ption arises as follows:

frln tt08 Solooon Plttsley d.ied, ownlng tbe property ln
questlon located. la the City of Dr:Bois, tltle to whlcb tben
passed to hls two chlLd.ren, Margaret E. Love and Dl,vid.

crrc 7507
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Plttsley. [he Interest of David, Plttsley to, L)22 ras con-.
veyed to N. B.'Moore, sfio ln ItJ\ conveyed, lt to Margaret E.
I,oye. Margaret E. love. then tbe owaer of tbe entlre title,
wltb her husband Jolnlng, gaye I mortgage lu 1914 to tbe Eorne

0wnerst loan Corporatlon. L,ater, ln 1!110, after default the
nortgage ras forecloeed, and the plalntlff becane the ornrer at
the foreclosure saLe.

rl$ron 1t08 aad subsequent to 1!J0 tJre property ras
contlnuously aesessed ln thc na.me of the Solouot Plttsley
Estate. ln lg33 a nrrniclpaL tax llen rae entored, la tbe Pro-
thoaotaryr s offlce for tbe 1t]0 taxee,' and. fa LglE a procced-
lng to revlre these ras brought.

tr3oth at thc tlme the 19JO taxes accnred aud ln LtJJ
rben the llca for them rae entered the ormere of the premlses
rero Margaret E. tove ancl N. R. Moorc. In the entry of thc
Ilen. howevcr, these oracrs rere not na.raed, antl tbe Solonou
Plttsley Eetate was naned ae the owner,

rrllhe facts above stated appear from the 811] ln Equlty.
fo thla the Cit;r of Du3olg filed. answer statlog that 1t had.
ftled no ta;r Ilen as averred, and. had, no tax clatu or encun-
brance against the property ln questlon. The CountX Coromls-
gloners. horever, flled. an answer ralslng prellmlnary obJec-
tlons, and'lt is upoa tbese prellmlnar:f obJectlons that ?e are
nov requlred to pase.

ttlhe flrst of the d,efeadantis obJectlone ls that the
plalntlff has a full, complete and. adequato rened.y at }ar. Ia
support of thta the defendaat polnts to Sectlon 15 of the
Muatclpal Llea lct of LJZJ whlch provldes that any person rho
nay be atlnttted, to the rccord to defend. a6ainat a nunlclpal
llen may require the lseuaace of a Sclre Facias for thc pur--
poBc of nafctng defense thereto. lYe do ao! thluk. horever, that
the renedy eo provldcd ln ths 3ct is lnteatled. to tc excluslve,
partlcularly rhen the clalnasrt has not geen ftt ln any ray to
brtng the plalatlff rrpon the reeord, in the Scire Faciag pro-
ceed.lng. Iu tbe absence of d.ccislons, of, rhlch nonc are cltcd,
to us, we think the remed.y by 8111 la Equtty renalns avallable
to tbe plaiatlff.

rrThe otber grourd reIled upon by the defend.ant is that
the 81LI does uot ever the reglstration of the onnershlp of
Margaret E. Love and. N. B. Moore rlth the DuSols City Engtneer
as required by th,e fhird Class Clty Lar, Act of 191r, P. l.
568, nrticle Xt/I, Section /, and. that therefore the case of
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Pblladclphla v. PetcrE, 57 Fo. $1grcrlor 2f!, 1e cogtrolllng.
Under the oass clted lt ras lcln tbat a urulclpa't cla1n flled.
egelnst the Eetate of Hargarct l. Fctcrs, a deceaeed of,nerr
ree valld..

10

'rla addltioa to the case of Phlladclpbta y, Poteto,
Bupra, there are othor caros holdlng eBsGBBaeBts agalnst the
helre of a.nared p€rson rtro 1l deccascd, and Ilons eatered
purguant thcrcto, arrB vattd.! [lstar v. City of Phlladelphla,
86 Pa. 21!; llorthcrn libertles v. Coates Helrr, 1! Pa. 2\!;
Xeltzhoovsr Eorough v. Helrs of Jacob SeLtzboover, 1/] Pa.
213; but tn our optnlou those declsious do not coatrol the
tnstant case shere the titlc contlnued to be esecgged la thc
narne of a deceased orner for a pertod of tweaty-flva years,
and. rhere the rlghts of a^n lntervcning Eortga€€e aad eubse-
quent purchaser, reth6: tlun sone or aIl- of thc heirs, are
tnvolved. In our oplnion ths case le ggverned by tbs roagon-
1oe fo ca6es llke 31alrsv111e Sorough v, Bonatalll, 12J Pa.
&rperlor !1; $praaetll v. Boroug! of Punxsutaroey, 102 Pe,
Superlor 557 aDd 8t, C1atr 0evlngs & fnret Conpany v. Orocs-
cbsl et ur,, IJ/ ?a. Superlor 1. Untler tbese cases lt ls
held to be nsnd,atory that la enterlng a tax tlcn rrndcr tbe
lct of J.$2J tbe na,ne of the orner rnust be statetl. Eore lt
&ppoare that trotthcr ln 1j33, rhco t,bc lleu rvat oD!cr&d, Bor
lu IIJB rhen lt raa r6vlved, w&s alr offort nade to corply
rltb thie d.uty. It rould. aot have been difficult for thc
tartng euthorltles, before attenptlng to onter a llen, to
have found fron tbe publlc record ln the Record,orr g Offlce
or fron lnqutry about tbe premlees who the orrner or rqruted
ornor rar, and ;e thlnlc the faet the ownerg had theneelvEs
fetio0 of a duty to rcgtster th. tltle ln the City Ragletry
Offtcc d.oes not cxcuge the failure of the offlclale to ful-
ftll thelr duty lnposed in connectlon rlth the eatry of
Llcae. It ts tmportant that sucb lloas be entered so tbat
pcltoas rearchlng tbe tlt1e nay flnd, thcn, and. lt reens
apparent that no tltle eearcher should bave been requlred
to loolr ln ltlJ aad subeequeat years agalnet the nasa of
Solomoa Pittel.ey, an otnGr rsho had. dlcd trenty-flve yaats
prevlously. In our oplnlon, ther.efore, thc 311L la Equtty
contalns a good. averuent of the lnvaliiLtty of the llen.rl
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USUBY

lgo"ard v. Elrhpatrlck et al, Supreme Court, Spaclal !erm,
Sroone County, JO U. Y. $. 2d 166.)
Untler the Geueral Buelaess Irar aa qsqlious contract la vold,

'a

but the d.e_fen_ee- 9! ug!ryy iqle_fq9ttql_e$d_qeJlbeletve-d !y tlre
borrorgr.. Acceptance of a conveyanc.e subJect to a usuri-ous_
mortgaAe constltutes a walver of d.efense of usury,

Tbls ras an actiou to foreclose four nortgages glven et varlous
tiner by itefead.ant Klrkpatrick to ptalnttff . AIl but ooe of the d.efen-
daats are tn default. [he one defondant not in default ls tha preeent
of,iro! of the prcnises r:nder B conv€yance rhlcb ras glven and. acccpted
eubJcct to the nortgages. lfhls defenc[aotls only d.efense tc that one of
the nortga6e8 ;a.B usurlous.

Ia holdlng the dLefend"a^ntrs defense tnvalld, the court sald:

lllhe etetute provldes that a usurloue contract ie
vold, General Sus1ness Lar, E 373, However, tt ls rell
eettled that a defense of usury ts pereonal and may be
relved. by the borrower, and lt has beea repeated.ly helti
that a conyeyanco subJect to a usurtous nortgage constl-
tutes such walver. Sartley v. Harrlson, 2l+ N. Y. 170, 171;
Sand.s v. Church, 6 N. Y. 3\t; Shorllng v. Gai.latln Inprove-
nent Co., Inc., 217 Lpp. Dlv. 515, 538, 26l- N. Y. S. 7l+7,
appeai. ciieniesed,262 N. Y. 5l+t, rAB N. E. I01; Or3rlon v.
Ferguson, J7 Hun. 368, J/1; tr'aber v. Slegel, 158 Mtsc. 722,
725,285 N. Y. S. !/l*; Hatch v. Baker, 1J! Mlsc, 7t7,2\9
N. Y. S. 21!; Srorn v. Jonee, 8! Misc , 538, 5)+I , L52 N.Y. S.

57L. lbe rule ls d,ifferent rhere the grantee d,oee qot as-
suxne thc a:ortgage or the conveyance le not acceptod. eubJect
to it, for uader such elrcr:msta,aces there is no ralver aud
the d,efenee ls pertltted,. Iorrnark v. f,aldman, L21 Mlsc.
7Ii8, 217 N. Y. S. 501. * * n rr

a
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ONDERS A}ID MOIJI,ATIONS

OONSIJMER CSTDIT - AITETIDMENI [O 83OULATION IT

llBffcctlve Dcccnber I, 1!41, the loard, of Govsraors lssued. loentl-
neat No. 2 to Regul.atlon I[ (Ieallug rtth lnstalnent cr.ed,lt, rhlch anend,s
tJre regulatlou ln eeveral partlcuLare. There foLlors a noatechalcal
BuanaJqf of the changes nado by the*arnend:aent * r| 'r

rln atl.d.ltlon to flrst rrortgagee, vhlch aro alleaftr exeopt, cred.lt
ertmtloil to flnance or reflnance the coastructlon or purchase of 4n en-
tlre butldlng ts exeopt r !* *

llAll these arnerrdnents are effectlve Decenber I, L9l+1..'r

fficIION 6(a)

Sectlon 6(a) is changed to road, as follors:
tt(B) Aay extengton of credlt rhteh ls eecurcd by e
bona fltlc flret llen oa lrprovcd real cetate duly
rccorded or rtrleh le for the purposo of finrn6l,ag
or reflnanctag the coastructlon or purchase of an
entlre reeldentlal bulldtng or other entirc stn:c-
ture. ll'

[bo fol]orlag latez?retatlons of Bazulattou Il havc beeu lssu€d by
the loard, of Governors ot_the Te_d,era} Beserve.Boeld.:-

SECOIID IIOBIGAGE - SAI,E CSEDIT - I,OA}I CNEDII

Iqlerlretatton No. 92 of Seeulatlon f,

ilA 2l+-nonth aote for $55O secrred by a eecond. nortgago on e house
te aot sulJect to Segulatlon tr lf lt ls glven by the purohaser to the

a
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seller as part of the purchaee prlce of the house; aad the uotc oay be
dlecorrntod-by a baak r:ad.cr sectlon l(a)(a)(g). lhls wou1d, be true evea
lf plunblng flrtures and other Itstetl artlcles hatl been lacorporated in
the house, because for tha purposes of Begulation E the eale rould. be
regard.cd, as the sal,e of a house and. aot as the sale of p).unblng fir-
tureg.

tr81u11ar1y, the fact that a $1500 lnstalneat loaa ls eecurcd by a
eeeoad nortgage on a house that was purehasetl ritbln 4! days and strlch at
tbe -tlne of purchase coatained. pLunblng flxtures or other ltsted, artlcles
prevlously lnstalled, rould not cauee the loan to be subJect to eectloa
5(a) ae a loa,n aecurcd by a tllsted article rhlch bss bean purcbaaed.
ritbla \5 d.ays. t the roceat purchaae Is consldered to be the purchase
of a house rather thaa the purchase of a llstad articl-c, aad the caee
rould not be altercd by the fact that the ee}lor of tho houge nl6ht hava
purchascd a^nd tnstalled the listed article only shortly before he eold
tbe house and tlthin l+5 aays prior to tbe loan. On the other haad, see-
tlon !(a) rouLd epply lf tlie mortgagor had. oraed. the house for sone tlne
antl had purehaeed aod lastal1ed the listcd articles withln l+5 aays
prior to the loan, siace in such a c&sa the uortgagorl s receat'purchase
rould be a purchase of a llsted article rather than the purchasa of a
house.l'

MTO NOIES COYERI}IO O}IE BSPAIB JO3

Iaterpretatloa No. 9l+ of Resul"rtlon Y

rrlu the case of a hone lrproveneat that lr camled. out as a
slagle Job totalfae $995, of rhlch $55O ls for a furnace and other
Group D ltens thlle $\45 fa for Group E ltens, the qr:catlon has been
asketl rhethcr a Registrant flaanclng tbe entlre job nay tllvlile the
flnanelng lnto $l+\5 ou an instaloeat basls subJect to the requlreneats
of Begulatlon f, ana $550 on o slngle-payment basis not subJect to the
regulatlon.

nThls ls a single transactlon and uay not be dlvided by thc
Registrant tn thls narner.rr
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Iateroretatton l{o. Q7 of Beprrlatlon W

rrA Xeglstrant oalrea aa exteuslos of lnstalnoat sale credlt arls-
lng out of ths salo of materlals and servlces (lncludlag certaln 0roup D

articloe) ln connectloa wlth repalrs, alteratloas or lrproveneats upon
urban, suburban or rural real property ln eonnectlon rlth an exletlng
structure. llhe bona fide cash purehase priee of all the materlale and.
eervtcee lE $1500 and the bona flde caeh purchase prlce of the Oroutrl D
artlctes ts $700. Ihe purchaeer ina.kes a eash payment of $f5O and re-
natns ladebted, to tho seller ln the arnorrnt of $1350. Is the transactLon
exempt under sectlon 5(t) of the regulatlon?

lllhe exernptlon fn 6(b) doee not apply slnce tb€ $700 purctrase
prlce of the Group D articles is nore than !0 pe:r cent of the over.-all
d.eferred. balaace of $1J5o. rr

ntr'acts slmllar to W-t/, but the bona fide cash purchaee prlce of
all the naterlals and services fs $JOOO and the bona fide cash purchase
prlce of the Oroup D articles ls $f4OO. [he purchaeer d.ocs not nake any
dorn-paynent and renalne lntiebted ln the fuLl arnouat of $JOOO. Inastruch
as $a5OO Is the narinr:n a.aount of a Ioa,n rhlch rnay be insured by tbe
Sed.eral Eouslng Adnlnlstratlon r:ader Tltle I of the Nattonal Eouslng.dct,
the cuetonerl 6 obllgatlon totallng $IOOO ls d,lvided lnto tro parta, one
ln tbe amount of $e5OO whtcb ls lnsured by the I'ed.eral Houslng Adrnlnts-
tratton, and the other ln the amowrt of $500 whlch le not tnsured. I&re

$f\OO of Group D itens exceeds !O per cent of the $Z5OO but 1s Lees than
!0 per cent of the $3OOO. Is ths transactlon exempt rrnder sectlon 5(t)t

lrslnce the $JO00 represents a slngle transactlon and ls d.ivid.ecl
lato tro parta uerely for convenient treatmeat under the Natlonal Eouelag
Act, lt 1s permlsslble to treat the $J000 as a unlt, and heace aE an
exenpt transactlon under Sectlon 6(t).t'

HOUSING IEO.AI DIGEST 14
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Uru_SlqqUBI[Y 4DMINISTnAtiONT [be Adrolnls trator, by notlca ftled
Octoter , lrkaneas, as a^n ad.d.itlooal cor:nty la
whlch Loans may be nade und.er Tltle I of tbe Sankbead.-Jones tr'arro leaant
Act. See 6 3ed.. Reg. 5261+.

he Eecretary of Agrlculture, by d.ocr:nent flleC November 6,
anend.ed the regnrlatlons of the tr'arm Securlty .A.d,roinistratlon to provide
that no loaa shall be nade without hts approval to any sooperatlve a6so-
ciatloa or agency rvhlch wlll result lu a total ind.ebtedness of such
assoclatlon or agency to the Faru Securlty Aduinistration exceedlng the
amorrnt of $25,000. See 5 Fed. Beg. 5657.

FEDELAI H0l,fE I0AII BAIIK 3034D: Tho tr'ed.eral Home Loan Sank 3oard.,
by resolutioa flletl 0ctober 20, lnterpreted the terms rractlve politlcal
offieelt, tlcompensationrl , as useil ln the 3oard.rs Eules and Regulatlons.
See 5 Ted., Reg. ,329,

fhe Xed.cral Home loan Sank 3oard., by resolutlon fiIed.
October 20, amended. !.ts Rules and. Begulations to prohiblt aay person
tbo hold.s an actlve pollttcal office for whlch he receives coupoDsa-
tioa fron holdlng office as a director of a 3ank. See 5 tr'ed". Reg, 5329,

The tr'ed.eral Savings and Loaa Insurance Corporatlou, by
resolutlon fl}ed. October 22, anended. lts Rulee aad Fogulations relattng
to the lssuance of d.ebentures 1n pqynent of tnsurance. See 6 tr'ed.. Reg,
5\25.

rsl Co rat Ihe Horne Ownerst Loan
d.lfied. its loa.n serviceCorporatlon, by orders filed November ! reco

regulations both as to Resoluttons of the 3oard. and. as to Adntnistra,-
tive 0rd.ers appeartng in Title 2l+, Parts \02 and 409 of the Cod.e of
tr'ederal Regulatlons. See 6 tr'ed. Reg. l6lt->6\1.

RUBAL II,ECTRIFICATI0N A]MINI-Q,IXATIIN: The .A"daotaisrrator, by
ord.er filed October 11, allocated fi:nds for loans for projects ln
Alabaua, .Arkansas, Colorado, Id.aho, Ind.lana, Eentuclry, Michiga.o,
Mlnaesota, New Jersey, North Caro11na, Ohio, Teanessee, Texas, Yerroont,
and. Ilyonlng. See 5 Fed. Reg. 5237,

Ihe Administrator, by ord.ers filed. 0ctober lJ, allocated.
frrnds for loans for proJecte in Alaska, Arkansas, Colorado, Georgia,
Idatro. I11lnois, Kentuclqr, Mlnnesota, MLssourl, Montana, Nebreoka, N6w
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Eanpshlre, North Camllna, Nerth DaEots, Oblo, Oklahona, 0regon, 6outh
Carollaa, South Dakota, Tsxae, and Tllsconsla. Soe 6 l'ea. Bee. 5322-5121.

the Adnlaletrator, by ord.ers flled 0ctober 21, alLocated
firnds for loans for projects 1n Colorad.o, Ilorld.a, ind.lana, lowa, Kansas,
I.oulsiana, Maryland., Mlchlgan, Mlnaesota, lltlsalsslppt, Mlssourl, Montana,
Nes ldexico, New York, Ohlo, 0regon, $outh Carollna, South Da.Irota, fennes-
seer [exas, Wisconsln, and llyonlng. See 6 tr'ed. Reg. 5\59.

The ldmlaistrator, by order flled l{overn}er 1J, allocated
frrrrd.s for Loans for nroJects ln A1aba.ua, Georgia, I}llnols, Iowa, Ken-
tucky, Michlgan, ldlnnoeota, Mlseisslppl, New Ha.mpshire, North Caro)-ina,
South Carollna, South Da)rota, Tennessee, llexas, Yermont, Vlrginia, and
IYisconsin. See 5 fea. Beg, 57|i4,

,

t
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t

TEDEN.AT IEGI S[,.[TI ON

Introduced, by Mr. Randolpb (o. , [. Ya. ) on October 22,
19\1. District of Colrsnbla Bent Coatrol Act. Passed House
Nov. 3. Passeal Senate Nov. IJ rlth anendnents.

E. n. 5890

E. R. Sggo
( substi tute
bill for
E. R. 5\79 &
H. R. 5760)

H. R. 5gg7

Reported (tt. Report No,
Conmlttee on Novenber /

r\09) by Sanklng and. Cumency
, 19\1. Price Control 8111.

Introduced. by Mr. eore (D., Tenn.) on Novenber 1O, 191+1.
Prloe Control 3111. Frovld.es for regulation, arrong
other things, of rente. Beferred. to Comrstttee on Bank-
lng and Currency.

a
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PHILIPPII{3S I'IATIONAT, HOUSING ACT

Commonwealth Act No. 6\8 enacted. by tha NattonaL Aeeembly of the
Phlllpplnes vrhlch rras approved Juna 15, I9h1, estat'}Isbes the National
Eoustng Commisbion for the followir"g purposes:

(a) The acquislticn, <levelopment, improvement, con-
struetion, leasing and selling of land,s s.und bulldlngs or any
!"nterest therein in the citles and populous tovms of the
Philipplnee, with the object of provid.lng d,ecent housing for
thcse rho may be founC r.inable othern'ise to provid.e themselves
therewl th;

(f) fhe promotlon of the pbysical, soclal, and econo-
nic betterment of the t.nhabitants of the cttles eud populous
towns of the Phllippines, b;y ellninatiug therefrom sh:.ms and
d,welling places wlrlch are unhyglenlc or unsanltary and by
pro";id,lng homes at lors cost to replace those lrhtch may be so
eliriinated; ancl

(c) Ehe provielon of commr:nity and lnstitutlonal houg-
lag for d.estltute lndividuals and familtes and for par:pers.

fhe Act authorizes the Commission to acqulre personal and real
property by Iease, purchaset exproprlatlon or otherwise.

The Ooverning Councll of the Commlsslon shal1 consist of a
chairoan and four members to be appointed by the Presldent of the
Phl1lpptnes, wlth the consont of the Comnisslon on Appolntments.

f.he Pro*td.ent of the Phlllpplnes may authorlze the Coamisslon
to exercise the rlght of erolnent donain rshenever the Comruission sha11
certify to the Presid.ent that it is to the public int,erest to expro-
prlats private lands in any city or populous town or adJacent thereto
for the purtrrose of subd.ividing the sarae into emall lots and h.sirrg and
selllng the lots to ind.ividuals.

[he Cr:mmieeion is also empowered. to take title to. develop,
admialster and dispose of by sale or lease any portiorr of the publlc
domatn desigaated. for resldential use pursua,nt to the provisloas of
the Pub1lc Land. Act.

I

a
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, Eben the Couulsstou sh+1l havo avallable & reatsonable number of
d.weIllug placcs und.ef lts control, lt dhalL have power from tlme to t1me,
after due iavestlgatloa, to declare a spocifled. area a sh:n ars&, a.nd, to
take meabures to ellnluate or lmprove unsatlsfactory cond.ltlons obtalalng
ln sucb slurn area.

The order of tbe Commlsslon d.eclaring a slura area nust be by vlr-
tue of a flnd.lng of facts that the Livtng conriltions prevalilng ln the
specifled sh:m area are r:nbygienic or uneanltary to a d.egree whlch
renders Ea.Ee a danger to the health and welfare of the lnhabltante of
such area and. lts onvlrons. For a porlod of thirty dal's after postlng
on or ad.jacent to tbe eh:n area and publication ln the 0fflctal Gazette,
any party nay obJoct to the srder d.eclaring a sl'wn arear and shaLl be
glven an opportu-alty wlthln a perlod- speclfled tn the ord.er to be heard
by the Conmlselon.

[he Comroieslon may ellminate a portion of the slum area or other-
rlse nod.ify lts order aa & result of objecttons presented, or refuse to
reconsld.er tts ordcr. In the latter case, the oerson obJectlng Day
appeal from the order to the Presid.ent of the Phllipplnes wlthla ten d.ays
of the Commiesion!s decision by filing his appeal nlth the Commigslon.
lbe Commlsslon shal.l forthv,lth transnit the appeal vith its vlews t,o tha
President, whose dociston thereon shall be final.

Ifhen an order declarlnE a sh:rn area shall have becone effectlve,
the Connieslon eha1l have eoncument jurlsdictlon wtth the government
of the city or rmrntclpallty ln rhich the sh:m ls sLtuated. to a,lopt
bullding and eanitary regulations, but such reg:lattons shall in general
fo1low the existing municipal ord.lnanees if an adequate sanitery and
bulld.lng code or regulatlons be in force, &d sha.Il not be less exactlng
than those of the city or munlcipality concerned.

[he Comntssloa Bay approprlate a,vailable funoa under its control
for the use of the clty, rounlcipal or municipa.l distrlct government
ruhenerer the Looal revenues are cieened. lneufficient to malntaln tbe
stanCard.s of publlc servlcee deened. appropriate for the accoopllshlaent
of the purposeg of thls Act rlthj.n the areas controlled by the Comnls-
elon,

fho Comniseloa shall conmeace its activttles r:ader thie Act ln
the Clty of !,{anita a:ad. lts environs, but shall prooptly rud.ertake tech-
ntcal investlgations to deternine the extent of slus conditlons ln
other cltles and populous towns of the Phtlippines and make an estinate
of the cost of extendlng lts a,ctlvlttea thereto rshen funds a$d pereonrel
are nade avaltrable therefor.

a
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there ls approprlated out of any fr:ntLs la tbe PU.l1lpplne [reasury
not otherriae approprlated tbe sun of ftve million pesoa ln order to
enabLe the Cornnigelou to accouplish lte purposos and obJects ae set
forth in thls Act, provlded that the sum appropriated ehall aot be pald"
to sald Comnlsslon, except upon order of the Preelclent of the Phllip-
plne s.

(WItb ackno*ledgments to Mr. louls P. Croft,
Advlser on l{attonal Parks, Office of the
Presid.ent of the Philtppiries, from whon a
copy of the Act was received. )

t
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Mod.e1 Powgl_of $a19 Mortsase tr'orecloggra 4c t;*Sl--gpggl5gl. Va.Ir, Xev.

rulortea.eee r c_B_icb! Jq Beqte af ter Defsur t. YaIe L. J. 5O: fl+24-47,
Juil-lTr.

Propoqqd. Unlform Mortgage Ireelslatign, R. E. Skilton. .&m. Law S. Bev.
9tLL2S:35, May t\L.

1 Flrst Phase rls
Aeainet Gra$tee. G. Glenn Va. L. Bev. 2fz8JJ-f2, May

Beats and, Bentql Values _!e4atfe_ as Incone. I\,Id. L. Rev. 5r387-\O2,

FIIA: A Cor:4tgr-Infl-at_1_o1qql1t lec tq. Insured ilortgage Portfolto, Thlrd
Qr:a'-rter, ltri.

I iI1 and. P er 3y E. 0. Tfalford. !/ Law Quarterly
€vt uJ.y 1 1.

I ie T1 e Exarnlners. 3y Percy S, Morris.
I lcta, Septenber 1 l

l[ortgage Insurance._ Supplement to Illustratlve Caae, lndlcatlng rcqulre-
mentg for lnsurance, fofins and procedure and lnclud.ing taU-es for
corputatloa of amortlzatlou and mortgage lnsurance prenluns on
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